V. IlaTeHThI
A. TeopeTnuyeckne OCHOBbI NATEHTHOI 0XPaHbI

[NaTenToBaHme — 3TO croco® obecrneuuTh cebe MpaBO Ha CAEIAHHOE M300pPETEHHE, C TIOMOIIBI0
KOTOPOT'O MCKITFOYAETCS BO3MOXHOCTh €0 UCIIOJIB30BaHUS APYyTUMU JIMaMu. [laTeHTHAs oXpaHa sIBIIIETCS
CEPbE3HBIM CTHUMYJIOM K H300peTaTeNIbcTBY M MPOTPEcCy MMEHHO B TEX CIydasX, KOIJIa MCIOJb30BaHHUE
WHCTUTYTa KOMMEPYECKOHN TallHBI HE JAaeT aJIeKBATHOW OXpaHbl. ECIM TOBap MM METOJ €r0 U3rOTOBICHHS
JIETKO MOTYT OBITH PACKPBITHI METOJIOM «OOpaTHOW WHXKEHEpHUW», TO TOHSATHO, YTO WX OXpaHa C
HCIIOJIb30BaHUEM KOMMEPUYECKON TAHBI HE CMOXKET MOCTYKHUTh JOCTATOYHBIM CTUMYJIOM JJIs TalbHEHUIITHX
TEXHUYECKUX pa3paboTok. [Ipu mosBIECHUM HOBOTO MPOJYKTa HAa PHIHKE CPa3y ke BOZHUKAET MHOXKECTBO
€ro MpPOM3BOJAUTENICH, U OHU CBOJAT €ro IEeHY IO IPOHM3BOJCTBEHHBIX 3aTpar, HE OCTAaBIISISI MecTa s
MPUOBLTH, KOTOPOH MOKHO OBLTO ObI KOMITIEHCHPOBATh PAcX0JIbl, CBA3aHHBIC C UCCIICAOBAHUSIMY H HOBBIMHU
pazpabotkamu. [locKONbKy Jgameko HE BCE HCCIENOBATEIbCKUE TIPOEKTHl TPHUBOIAT K  YCIEXY,
MaTCeHTOBaHHWE YCIEUIHBIX Pa3padOTOK JOJDKHO OBITh MOTCHIMAIBHO HACTOJIBKO MPUOBUILHBIM, YTOOBI
MOKHO OBUIO KOMIICHCHPOBAThH 3aTpaThl, B TOM YHUCIIC M Ha HE JaBIIME pe3ysbTaTra MCCICNOBATEIbCKHUE
ycwnus. Hampumep, kornma dapMarieBTHUSCKas KOMIAHHS MPH Pa3paboTKe JEKapCTBa TECTUPYET CTO
BapHaHTOB, YTOOBI HAWTH €MHCTBEHHO BEPHBIH, IOXON OT €r0 MAaTEHTOBAHMS IOJKEH KOMIICHCHPOBATh
IEJIMKOM BCIO HICCIIEIOBATEIBCKYIO YacTh PabOoTEHI.

[laTeHT — 3TO JMOPOTOCTOSINMN A OOIIEeCTBA HWHCTUTYT MPaBOBOW OXpaHbl. B TedyeHHWe TOrO
MepHo/ia BpEMEHH, KOT/Ia MMAaTeHTO00IaIaTelh UMEET UCKITIOYUTEIILHOE TTPABO HA MPOU3BOJICTBO KAKOT'0-TO
MPOAYKTa, OH OyJIeT YCTaHABIMBATH HA HETO TaKyIO [IEHY, KOTOPAast PEBHIIIAST BCE €r0 MPOU3BOJICTBCHHEIC
3arpatbl. O0bEM MPOU3BOJACTBA TPU TAKOW MOHOIOJMH OYJIET MEHBINE, YeM €ClId OBl 3TOT MPOAYKT
MIPOU3BOIUIICS. HA KOHKYPEHTHOUM OCHOBE, C HEM30EXKHBIM B 3TOM CIydae CHIDKEHHEM ero 1eHbl. OOIecTBo
HECEeT ONpeIeTICHHbIE MMOTEPH OT MOA0OHOTO OrpaHUYCHHUS 00beMa MPOU3BOJICTBA. DTU IOTEPU MOTYT OBITH
BeChMa CYIIeCTBEHHBIMU. [Ipenmonokum, HampuMep, 4TO Hekas (apMaleBTHYeCKas KOMIIAHUS CO3J1aeT
CEp/ICUHBI JIEKAPCTBEHHBIM TMpernapaT, HO YCTaHABIMBAeT Ha HETO TakKylo IIeHy, 4To Toibko 20%
HacelleHUsl, T.e. Haubosiee oOecrieueHHbIE JIIOJIU, MOTYT ce0e MO3BONIUTh ero nmpuodpectu. IlaTeHTOBaHHE
3TOTO JIEKAPCTBAa 000paYNBaCTCs Il MIJUTHOHOB JIFOJICH TEM, YTO OHM HE MOTYT €ro KynuTh. BMecTe ¢ TeM
0e3 maTreHTOBaHUS HE OBUIO OBl MPOBEACHO TOTO MCCIENOBAHUS, KOTOPOE MPUBEIO K MOSBICHUIO HOBOTO
npemnapara. [1o ucteueHUn cpoka NEHCTBHS MaT€HTa KOHKYPEHTHOE MPOU3BOACTBO MPUBEACT K MaJCHHUIO
IIEHBl Ha ATO JICKAPCTBO JI0 OYE€Hb HU3KOTO ypOBHs. I MMEHHO MOTOMY, YTO MATEHT — 3TO MOHOIIOJIHS,
JIOPOTO CcTosImasi OOIIECTBY, OUYEHb Ba)XKHO, YTOOBI OHA PAaCIPOCTPaHAIACh OTPAHHMYCHHO W TOJBKO Ha TO,
YTO JICGWCTBUTENBHO CIY)KUT BKJIAJIOM B YPOBEHb pa3BUTHS TeXHUKH. [lo 3Toi mnpuumHe W B
MEXTyHapOJHBIX JIOTOBOPAX, ¥ B HAIMOHAJIHHOM 3aKOHOJATEIHCTBE CONEPIKUTCS MOJIOKEHHUE O TOM, YTO
MATCHTHYI0 OXpaHy MOTYT TOJYYUTh TOJBKO H300pPETCHHS, COOTBETCTBYIOIHE H300pETaTeIHLCKOMY
YPOBHIO, T.€. CBOETO POJia HOBIIIECTBA, JIO 3TOTO HE M3BECTHBIC 110 YPOBHIO TEXHUKH U TI0 CBOCH CYIIHOCTH
HE BBITEKAIONIME MPOCTO M3 HMMEBIIMXCA pPaHee CBEIEHUH (T.e. SBISIOIIMECS HE OYEBHIHBIMH, a
OpUTHHAIBHBIMK). ECIU ke TONydeHHBIH pe3ysibTaT — 3TO OUYEBHIHOE CIICACTBHC YPOBHS Pa3BUTHS
TEXHUKH, TO OH BCE pPaBHO OBl BO3HMK W 0€3 TakuxX MOOYAMTENHHBIX MOTHUBOB, KaK IAaTCHTOBAHUE.
OnpeneneHye TOrO, 4YTO 3asBIEHHOE K TIATEHTOBAHHUIO M300peTEeHHE SBISETCS JEHCTBUTEILHO
U300peTeHNEM, a HE OYECBHIHBIM pEIICHHEM, Mpoleaypa He mpocTas W He aemieBas. OHa TpeOyeT
MPOBEJICHUS CPAaBHHUTEIHLHOTO aHajdn3a M300pETeHHS CO BCEMH HHBIMU, Ha KOTOPBIC KOTJA-JIMOO ObLIH
BBIJJaHbI TATEHTHI, U CO BCEil CyliecTBYIONICH TEXHUIECKOM NuTepaTypoil. Brinaya mogo6HOro 3aKmoueHus
B KaXJIOM CTpaHe BCeT/ia SBIISIAch JeIOM HAIMOHAIBHOM MaTeHTHOM CITy»KObI.

[TomydeHue ke MATEeHTHOW OXpaHbl HA MUPOBOM YPOBHE OBUIO JEIOM HCKIFOUHTEIEHO JOPOTHM,
TPeOYIOMUM TPUIIOKEHUST B KPAWHEW CTENEHW HEMPOIYKTUBHBIX, NYOIUPYIOIIUX JPYT JApyra yCHIUH.
ABTOpBI HM300pETCHH, CTPEMHBIIHECS K IOJYYCHHIO TaKOTO POJa OXPaHbl, JOJDKHBI OBLIM IONaBaTh
JICCSITKM OTJENIbHBIX MATEHTHBIX 3asSBOK HAa Pa3HBIX S3bIKaX W B 0c000il (hopMe. 3aTeM OHH JOJKHBI OBLTH
YIUTAYWBATh MOIUIMHY 32 pACCMOTPEHUE 3asBKH B MATEHTHOE BEJOMCTBO KaXKJ10i cTpaHbl. [TocKoIbKY mpu
MOJITOTOBKE 3aKIIOYECHHs IO 3asBKe OOBEM aHAJIM3UPYyEeMOTo MaTepuayia (MMEIOIIUXCS TaTeHTOB |
CTIICIIMATBLHON JTUTepaTypbl) BCE BpEeMs BO3pacTall, a HCIOJb3yeMbIe IPH O3TOM TEXHOJOTHU BCE
YCIIOXKHSUTHCh, TIOCTOSIHHO POCJIa U CTOMMOCTHh O(GOpMIICHUS. Y KOMIIAHWH, NETAroNINX 3HAYUTEIIbHBIC
BJIOXKEHHS B TIPOBEJICHUE MCCIIEI0BaHMIA, BOSHUK UHTEPEC K PePOPMHUPOBAHUIO TAKOH CHCTEMBI TATEHTHOM
OXpaHbl B IUIaHE TIOWCKA IyTEeW YACHMICBICHUS IMPOIEcca COCTABIICHUS DKCIEPTHBIX 3akiodeHud. OHU
BHJIEIM BCEMHUPHYIO CUCTEMY MAaTEHTOBAHUS TaKOM, B KOTOPOU OBl TpeOOBANIOCH MPEIOCTaBICHUE OTHOTO
€MHCTBEHHOTO (opMyJisipa TATEHTHOW 3asBKM HA OJHOM (@HTJIUICKOM) S3BbIKE, MPOBOJIWIACH OJHA
AKCIIEPTU3a 3asBKA M OJMH pa3 OIIauMBaiach NMAaTeHTHas MONUIMHA. M XOTS 3Ta Ienb Moka emie He
JIOCTUTHYTA, MEJIJICHHOE MPOJIBHYKCHUE K HEH HMEET MECTO.

[Tonp3a, npuHOCUMAsT CUCTEMOI TAaTEHTOBAHMSI, HEOJUHAKOBA B pa3HBIX cTpaHax. CTpaHbl, KOTOPHIC



SKCIIOPTUPYIOT TEXHOJIOTUH, H3BJIEKAIOT MOJb3y M3 XOPOIIMX CHUCTEM IaTEHTOBAaHHUS II0 BCEMY MHDY,
MOCKOJIBKY JOXOAbI, MIPUHOCUMBIE MM MOHOIOJBHBIM BIAJCHHEM, a TaKKe HOXOJbl, MOIydaeMble OT
BBIJJAYH JINIICH3UI Ha NMPaBO MOJIb30BAaHMA UX 3alIaTCHTOBAHHOIN COOCTBEHHOCTHIO, IEPEKPBIBAIOT PACXOIbI
Ha mareHToBaHue. C Opyrod CTOPOHEI, TEXHOJOTHIECKH OTCTANBIE CTPAHBI MIOCTOSIHHO IUIATST Bee Oolee
BBICOKYIO LIEHY 3a MAaTEHTOBAHHYIO W JIUIEH3UOHHYIO NMPOAYKIHUIO U PEIKO, WIM HUKOTAA HE MOIYdaroT
noxona oT mareHToBaHus. IlogoOHas acHMMeETpHsl HOPOAWIA CEpbe3HbIE NPOTHBOPEUMS B PA3BUTHH
MEXIYHapOIHOTO MATEHTHOTO MpaBa. Hinke MBI HX 00Cy M.

Kak yxe oTMmeuanoch, pocCHiCKas IOKTPHHA MHTEIUIEKTYaJIbHOH COOCTBEHHOCTH, OIHUPAsCh,
IJIaBHBIM 00pa3oM, Ha CTPYKTYpPY POCCHHCKOTIO 3aKOHOJATENbCTBA O MPOMBIIUIEHHOH COOCTBEHHOCTH, HE
OTpaHMYUBAET MMATCHTHOE MIPaBO paMKaMH MPAaBOBOI OXpaHBI H300PETEHHI, a paCIIPOCTPAHSET €ro TaKkKe
Ha OXpaHy IPOMBINUICHHBIX 00pa3loB M MOJE3HBIX Mojenei. B Hacrosmell kHHTE, CTPYKTypa KOTOpPOWM
3aJaHa MHOCTPAaHHBIM COABTOPOM, OTPaXEH, OJHAKO, MHOW IOAXOM, JOCTAaTOYHO PACIPOCTPAaHECHHBIN 3a
pyOeskoM, a UMEHHO TaTEHTHBIM IIPABOM MMEHYIOTCS JIMIIb T MPaBIIIA IEHCTBYIONIETO 3aKOHOIaTEIbCTRA,
KOTOphIe KacaroTca u30o0pereHuil. IlosToMy Bce cka3aHHOE B HACTOSALIEM paslielie O POCCHHCKOM
DAaTEHTHOM IIpaBe paclIpoCTpaHseTcs JIUIIb Ha OXpaHy IpaB Ha wu3oOpereHus.. IlpaBoBas oxpaHa
MPOMBIIUIEHHBIX 00pa3I0B U MOJIE3HBIX MOZEIeH OyIeT pacKphITa B CICAYIONMIEM Pa3aeic KHUTH.

b. Me:xxnyHapoaHbie J0roBOpbI 0 HIATEHTHON OXpaHe

Bcero cymecTByer nate Haubosee BaXKHBIX MEXIyHAPOIHBIX COIJIAIIEHUH, KacalOLIMXCsl BOIPOCOB
naTentoBanud. [lapmxckass koHBeHIMs Obuta mpuHATa B KoHIe XIX B. B Heill ycTaHOBIEHBI OCHOBHBIE
MPUHIUTIBI MEXIyHapogHOro nateHTHoro npasa. Cormamenne TPUIIC TpeOyeT MOIHOTO COOJIOIICHUS
nono>keHuil Ilapukckoll KOHBEHLIMHM M BBOJIUT HEKOTOpbIE JONOJHHUTEIbHbIE MpaBuia. JloroBop o
MAaTeHTHOW Koomepaluu ObLI NMPUHAT B ceperHe XX B. C IENbI0 COKpAIICHUS PAcXOJ0B M YCHICHUS
3¢ (EeKTUBHOCTH MAaTEHTHOM OXpaHBI 3a CUET MCKIIOUCHMS AyONMpOBaHMS YCHIMM B 00JacTH MOJAYd M
oopMmireHHsT 3aJBOK B HAIWOHANBHBIX BemoMmcTBaX. CTpacOyprckoe COrjlallieHHe IO BOMpPOCaM
MEXJyHapOJHOH TATeHTHOH KOOMEpaluu HaleJIeHO Ha YHH(PHUKAIMIO CUCTEMbI KJIAacCU(pUKAIIUH
M300peTeHnH T ypoUIeHHus Tpoliecca moucka. bypanemrckuid 1oroBop 0 MeXIyHApOJHOM MPU3HAHUH
JETIOHNPOBAHMS MUKPOOPTaHU3MOB UTA IIeJIel TAaTEeHTHOH MPOIeayphl ObUT pa3paboTaH U yCTAaHOBIICHHS
MEXyHapOJHBIX OpPraHOB IO MPUHATUIO Ha XpaHEeHHE O0Opa3loB MHKPOOPIaHHU3MOB, MOJUISKAIIUX
MaTEHTOBAHMUIO.

1. Iapuxkckas KOHBEHIUS

B 1883 r. rpynmoii Beaymux WHAYCTPUATBHBIX TOCYIapcTB Oblia mpuHATa [laprkckas KOHBEHIIHS
[0 OXpaHe MPOMBIIUICHHON cOOCTBeHHOCTH. JTa KOHBEHIINS MMeNa Nelbio pa3pelieHue IBYX IPOOIeM.
ITepBoii Ob1a mpoOieMa AUCKPUMHHALMU. B HEKOTOPBIX CTpaHax MHOCTpAHIAaM ObUIO 3aTPYJHHUTEIBHO
WIN Ja)kKe HEBO3MOXHO INOJYYMThH MaTeHT. Bropas mpobiema kacanack BompocoB npuoputera. Ilomats
MATEHTHYIO 3asABKY OJHOBPEMEHHO BO BCEX CTpaHax OBLIO JEIOM TPYAHBIM U JoporoctosmuM. OmHaKo,
u300peTaTeNb, KOTOPBII MEIUIUI C ojadeil 3asiBKH, PUCKOBAT OOHAPYKUTb, YTO APYTOi UEIOBEK B APYroi
CTpaHe OIEpeIul ero, OOpaTUBIINCE CO CBOEH 3asBKOM WM NpeIBapUTEIbHO OITyOIHNKOBAB PE3yJIbTAThI
cBoeit pabotel. (Bo MHOrHX cTpaHax Takke HMPaKTHKOBAIOCH OITyOJIMKOBAHHE MATEHTHOM 3asBKU cpasy
HocIe ee Mojauu, 10 oopMIIEHUS 3aKII0UeHus 1o Helt). B ¢Ba3u ¢ TeM, uTo pa3paborunkamu KoHBeHIuu
OBLIH DKOHOMUYECKH Pa3BUTLIC CTPAHbI, OHU HE BBICTYIIWUJIN ITPOTUB MAaTCHTOBAaHUA KaK TAKOBOT'O, HO CTaJIU
HCKaTh BO3MOKHOCTH MIOJHATH YPOBEHB IIATEHTHON OXPAHbI 33 CUET YCTPAHCHHUS YKa3aHHBIX HEJOCTATKOB B
CHCTEME MAaTeHTOBAHMSL.

IlepBoe, uTO OBLIO MPEIVIOKEHO, — 3TO BBEICHHE TPeOOBaHMS HAIMOHAIBHOTO DPEXHMA, IO
KOTOPOMY BO BCEX CTpaHax — ydJacTHHIAX KOHBEHINH yCTaHABIMBAJICS €IUHBIA PEKIM OXPAHBI IIPaB UL
3asBUTENCH 0e3 BBHICTABJIICHHUS YCIOBUH O MECTE YXKUTENHCTBA WM HATUYUH HPEANIPHUATHS B CTpaHe, THe
UCTIpallIBaeTCs oXxpaHa. Bropoit MOMEHT, BKItOUeHHBIH B KOHBEHIMIO, — CPOK MPHOPUTETA B OAUH TOJ.
OTO 03HAYaeT, YTO KOTAa MAaTCHTHAs 3asBKa MOJ[aHa aBTOPOM B OJHOM U3 CTPaH C YCTAaHOBJIECHUEM JaThl €€
IOJJau, CPOKH 3asBOK 3TOTO aBTOpa, IOJAaHHBIX B APYIHX CTpaHax—ydacTHUNAX KoHBeHIWH, OyayT
UCYUCIATBCA C MOMEHTa NepBoil moaayu. [1o3ToMy BceM 3TUM NATEHTHBIM 3asBKaM YK€ HE CTpAIIHbI
MOJJaHHBIE TI03XKE 3as8BKU Ha TAKOE XkKe N300peTeHre APYTUMHI aBTOPaMH, OITyOJIMKOBAaHIE UMH MaTepHaIoB
WUTH BBIIIYCK OITBITHBIX 00pasnoB. boinee Toro, ycTaHOBICHNE CPOKa IPHOPHUTETA OTKPBUIO MTEPE aBTOPAMHU
u300peTeHUuil BO3MOXHOCTb OLICHUTh UX 3KOHOMHUYECKHH MOTEHLHUAl 10 MPOBEACHUS JOPOrOCTOSIIUX
mpoueayp NaTeHTOBAHUA B PA3JIMIHBIX CTpaHaAX

B Tlapmxckyl0o KOHBEHLMIO BOIIEN TakKK€ M psI MEHee CYIIECTBEHHBIX IOJOXKeHuH. B
cooTBeTCTBUU ¢ KOHBEHIMEH MAaTEeHTHI MONydJald TaK HAa3hHIBAEMYIO HAIIMOHAIBHYIO HE3aBHCHMOCTbD, 9TO
O3Ha4acT, 4TO IIaTCHT, HOHy‘leHHLIﬁ B OHHOﬁ CTpaHE€, HE3aBUCHUM OT CyI[I)6I>I MaTCHTOB, MOJY4YCHHBIX Ha 3TO



JKe M300peTeHHe B NIPYTUX CTpaHaX. ABTOP M300pETEHUS MONYYWI MPaBO OBITh Ha3BAHHBIM B KaueCTBE
TakoBoro B nareHte. Kpome toro, KonBenuueil npeaycmMaTpuBaioch, YTO «B BblAaue MaTeHTa HE MOXKET
OBITh OTKa3aHO M MATEHT HE MOXKET OBITh MPU3HAH HEJACHCTBUTENHFHBIM Ha OCHOBAHUHU TOTO, YTO MPOaaxa
MPOJYKTa, 3alaTEeHTOBAHHOTO MJM M3TOTOBJIEHHOIO 3alaTeHTOBAHHBIM CIIOCOOOM, IOABEpPHYTA
OTrpaHUYECHUAM WM COKPAIICHUSM Ha OCHOBAaHUHM HALIMOHAJIBHOTO 3aKOHOJATEIbCTBAY.

[Mocnennue wW3MeHeHUs, BHECEHHbIEe B [lapiKCKyl0 KOHBEHIIUIO, UMENN IEeJbi0 cOalaHCHPOBATh
HMHTEPECH! CTPaH, SKCIIOPTHPYIOMINX HHTEIUICKTYAIBHYI0 COOCTBEHHOCTE (B OCHOBHOM 3TO 00Jiee pa3BHUTHIC
CTpaHbl), W CTpaH, ee wumnoprupymomux. Craenrarb 3TO NpEANoNarajoch IyTeM BBEACHUS MPH
OTIPE/ICTICHHBIX YCIOBUAX 00s3aTENBHOTO JIMIEH3UPOBAHUS M U3BATHS MATEHTOB, O YeM IMOAPOOHEE MBI
OyzneMm roBopuTh HIDKE. TeM He MeHee W MOCIe BHECEHHUS BCEX JOMONHEeHHH B [lapirkcKyro KOHBEHIIHIO
OCTalOCh MHOTO HEpEIICHHBIX IpobieM. B wacTHOCTH, 3asBHTENh MO-TPEKHEMY MOIDKCH 3aIlOJHATH
MHOKECTBO OyMar Ha pa3HbIX SA3bIKaX U MJIATUTH MHOTO Pa3HBIX MOILIHMH. KpoMe TOro, HEKOTOphIE CTPaHBI
MIPOJOJDKAIOT HEe cOOM0AaTh ycTaHOBICHHBIH KOHBEHIIMEH HAIIMOHANBHBIA PEKUM, B HUX HCIOIB3YIOTCS
CTaHJIApThl, YCIOBHO Ha3BaHHbIE HAI[MOHAIBHBIM PEXUMOM, HO Ha Jejie O3Hayalolue JUCKPUMMHALUIO.
ABtopam [lapmKcKoil KOHBEHLMH HE yAaloch cHOpMyIUpOBaTh MUHHMMAJbHBIE CTaHAAPTHI MATEHTHON
oxpaHbl. Bo MHOTMX MeHee pa3BUTHIX CTpaHax JIEHCTBYIOT BeCbMa Clia0ble MPaBOOXPAHUTEIHHBIC CUCTEMBI.
Jaxxe B Te€X U3 HUX, /i€ MONbITAIUCH BBECTHU CEPHE3HBIE CUCTEMBI IATEHTOBaHM S, BOZHUKIIM 3HAYUTEIbHbIE
TPYAHOCTH C DPELIEHHEM BONpOca O KBaJHU(PHUIUPOBAHHOM SKCIEPTHOM IEpPCOHANe, KOTOPBIM MOT Obl
paboTaTh MO pa3HBIM OTPACIsIM TEXHHKH. B CBS3M CO BceM OTHM Y BEAYIIMX MHOTOHAIIMOHAIBHBIX
Kopropanuii, pUHAHCHPYIOINX 3HAYATEIBHYIO YacTh MCCICIOBAaHUN W pa3paboTOK, a TakkKe B CTpaHaX,
r7ie )KMBYT MX OCHOBHBIE aKIMOHEPHI, BO3HMKIA HEYAOBJIETBOPEHHOCTh YPOBHEM IAaTEHTHOH OXpaHBbl,
npenoctanisiemoit [Tapuxckoil KOHBEHIUEH.

2. CornaleHue 1mo TOproBbIM aclieKTaM IpaB UHTeIekTyansHol cooctBerHocTH (TPUIIC)

Cornamrenne TPUIIC tpebyet 6e3ycIOBHOTO BBITIOHEHHUS MOJOKEHHH [Taprkckoii KOHBEHIIMU, HO
€ro coliep)kaHhe 3TUM HE OTPAHUYMBACTCA W WJET Jajblle MO MYyTH MPEOJOJCHHUS €€ HEJOCTaTKOB, K
KOTOPBIM OTHOCSITCS: 1) HE BIIOJNHE aJEKBAaTHHIC IMOJOXEHHUS O HAIIMOHAJIBHOM pEXuMe, 2) crabocTh
TpeOOBaHMS WATEHTHOW 3aIIUTHl UII BCEX TUIOB M300peTeHUi, W 3) OTCYTCTBHE MEXaHU3MOB
MPUHYKJIEHHUS K UCTIONHEHUIO noyioskeHuil Koneenuuu. /g ycrpaneHus 3Tux HeAocTaTkoB CornameHuem
TPUIIC nmpexycMaTpuBaeTCsi, YTO «IOTyYEHHE MAaTEHTa JIOCTYITHO, a TIATEHTHBIE MPaBa MPEJOCTABISIOTCS
0e3 Kakoit Okl TO HU OBUIO TUCKPUMHUHAIIIH B TOM, YTO KacaeTcs MecTa H300peTeHus ... 0E30THOCUTENBHO K
TOMY, MpPOU3BEIEH JM pe3yJbTaT H300peTeHHuss Ha MecTe uiIu BBeseH». Janee, B CornamieHuu
MpeyCMaTpUBAETCs OXpaHa «JT0bIX U300peTeHuH, Oy TO MPOAYKT WU MPOLECC €ro U3TOTOBICHHS BO
BCEX O0JIACTAX TEXHUKU U TeXHONIOTHW». B CormameHnu TakKe ONpeNeNnsioTcesl CPOK JCHCTBHS MTaTeHTa —
MUHUMYM 20 JeT, mpaBa, KOTOPBIE MOIy4aeT KaKJIbli MaTeHTo00IaaTeNb U Ipeesibl OrpaHUYeHUS ITUX
npaB. Kpome storo, B CornameHnu conep>KuTCst psijl MyHKTOB, OMPEENIONUX MEXaHU3M MTPHHYKISHHS K
ucrionHeHnio nonokeHnid Cornmamenus. Hrke MBI BepHEMCS K JETaTBHOMY OOCYXICHHMIO BCEX 3THX
acrniektoB Cornamenust TPUTIC.

3. Jorosop o natentHoi koonepauuu (PCT)

JoroBop o marenTHO# koomepauuu (PCT) Obl1 pa3spaboTaH ¢ IENbI0 YHUGUKAIUK U YIIPOIICHHS
(hopMasbHOCTEH, CBSI3aHHBIX C TMOJauYell MATEHTHOW 3asBKU . JOroBOp MOMOTaeT 4acTHYHO MPEOJIONETh
npobiieMy MHOKECTBEHHOCTH I0/IaBaeMBIX 3asBOK, YETro JIaXke He MBITAJNCh CelaTh aBTopbl [laprmkckoit
KoHBeHIIMH. Tak ke, kak u Ilapwxkckas koHBeHmus, PCT ObUT MOANKMCaH MOYTH BCEMH CTpaHamH. B
COOTBETCTBHM C 3THM J[OrOBOpOM 3asBKM Ha OXpaHy H300pPETCHHI B JIOOOM W3 JIOTOBAPUBAIOLIUXCS
rOCyIapcTB MOTYT 0(OPMIIATHCS KaK MEXIYHApOIHBIE 3asiBKH JINOO B MeXTyHapOJHOM COI03€ MTaTEHTHON
KooIlepainuy, 1100 B HAIMOHATLHOM MMaTEHTHOM BEJOMCTBE CTPaHBI. 3asBUTENb MOXKET YKa3aTh MEPEUCHb
CTpaH, B KOTOPBIX OH XOTeJ ObI IMETh JIJISI CBOCH MEKIYHAPOIHON 3asBKH PEXKUM OXpaHbl HAIIMOHAIEHOTO
ypoBHS. Bce cTpaHbl—ydacTHHIIBI HacTosimero JloroBopa coriamaroTcsi ¢ TaKuM BUIOM OGOpMIICHUS
3asiBKU. YHUHUKAIMs (HopMyJisipa MAaTeHTHOW 3asSBKHA B 3HAYUTEIHHOW CTEMEHH COKpaIlaeT pacxoibl Ha
MEXIyHapOIHOE MaTeHTOBaHUe. BMmecte ¢ TeM B JloroBope MpeayCMOTPEHO, YTO KaKAas CTpaHa MOXKET
TpebOBaTh IEepeBO/ia 3asBKM Ha €€ TOCYAapCTBEHHBIM S3bIK, B CBS3M C YE€M pacXoibl Ha TEPEeBOJI
COXPAHSIOTCH.

[Tocne momaum MeXayHapoIHas 3asBKa MPOXOAMT MPOLEAYPY MEXKIyHAPOTHOTO IMOUCKA, KOTOpas
OCYIIECTBIISIETCS Yepe3 OJHY W3 BEAYyIIMX MAaTEHTHBIX CIyKO0, Hampumep udepe3 ciyxk0bl B CIIA wmm
SAnonuu. B pe3ynbTare MoucKa COCTaBISIETCS CITUCOK CCHUIOK Ha MATEHTHI U MyOIMKaIUU, KOTOPBIE MOTYT
UMETh 3HAYCHUE MPH PEIISHUH BOIIPOCA O TOM, SIBIIICTCS JTH H300PETEHHE HOBBIM M COOTBETCTBYIOT JIH OHO
n3o0perarenbckoMy ypoBHIO. IlaTeHTHast ciy»k0a, OCYIIECTBUBINAS TOUCK, MPEACTaBISET IO
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YCTaHOBJIEHHOH ()OopMe OTYET O MEKIYHAPOIHOM IIOMCKE, KOMHS KOTOPOTO HAINpaBILIETCS 3asBUTEINIO.
Ecnu  pe3ynpTaThl  MEXIYHAapOAHOTO TIOMCKAa HEONAronmpusTHBI, 3asBUTENb MOXET OTO3BaTh
MCXKAYHApPOOHYIO 3ajiBKY HW COKOHOMUTHL Ha pacxogax II0 OIIaTeé MHOIOYUCICHHBIX 3ad4BOK B
HaIlMOHAJbHBIE MATEHTHBIE OpPTaHBl Pa3HBIX CTpaH. 3asBUTEIh MOXKET MPOJOIDKUTH O(POPMIICHHE CBOCH
MEXIyHapOJHOHN 3asBKU, U B TaKOM ciiy4ae MexayHapoaHoe OIopo (KOTopoe SBIseTCs MOoApa3esieHueM
BceemupHO# OpraHM3aliiil MHTEIUIEKTYAJIBHONH COOCTBEHHOCTH) IMyOJIMKYeT MEXIYyHapOIHYIO 3asiBKy H
OTyer 0 MEXIYyHapOTHOM IOHCKE W IEepelacT WX B YIIOJIHOMOYCHHBIC MAaTEHTHHIE CiIykObl. C Hagdama
npoueaypsl oopMIIEHUST MEXIYHAPOAHOHN 3a9BKU B PACIIOPSIKEHUU 3asBUTENs OyIeT NBaAlaTh MECSIIEB
JUIS OTIJIATHI MOILJIMH B HAIIMOHAIBHBIX OIOPO W IS PEAOCTAaBICHUS UM (eCiu TOoTpeOyeTcs) IepeBOIOB.
OTOT NBaALATHMECSYHBIN IEPHUOJ Ha BOCEMb MECAIEB UIMTEIBHEE TOTO CPOKa, KOTOPHIH HMEEeTCs Y
3asBUTENS cornacHO [lapmKCKOM KOHBEHIMH sl TOTO, YTOOBI OICHHUTh PHIHOYHYIO CHTYalldIo B
KOHKPETHBIX CTpaHax MPEKAC, UCM OIIa4YMBaTh TaM CTOUMOCTD MaTCHTOBAHUA.

Kpome Toro, B coorBerctBun ¢ PCT 3asBuTENs MOXKET MONYYUTH 3aKIIOUEHUE MEXTYHAPOTHOU
MIPeIBAPUTEIBHON HSKCHEPTH3HI, BHIaBACMOE KOMIICTCHTHHIM HAIIMOHAJIBHBEIM MATCHTHBIM OPTaHOM.
OOparieHue 3a TaKUM 3aKJIIOUYEHHEM MPOAJIEBAET CPOK OXpaHbl MATEHTHOHN 3asBKU 10 TPUALIATH MECSALEB,
9TO B IEJIOM Ha BOCEMHAIIAaTh MECALEB JUIMTENbHEE CpoKa, MpenoctaBiseMoro mo Ilaprkckoit
KOHBEHIIUH. 3aKII0UYeHHE MEKIYHAPOTHON IpPEABAPUTEIBFHON IKCIIEPTU3BI SBISIETCS MPEIBAPUTEIHHBIM
MHEHHEM O MaTeHTOCHocoOHOCTH M300peTeHus. Eciu 3axmioueHne HeOIarompusTHO, 3afBUTENb MOXKET
OTO3BAaTh 3a4BKY W HC HECTHU PACXOJOB IO OIUIATE MEPEBOAAa W HAlIMOHAJBHBIX MOMLIWH. Bonee TOTrO,
3asBUTENH TOJyYaeT BO3MOKHOCTh BHECTHM H3MEHEHHS B 3asBKY C TeM, YTOOBI YCTPaHUTH 3aMEUaHMUS,
BO3HHUKIINE B XOJA€ MPEABAPUTEIBHON MEXIYHAPOJHOW SKcIepTusbl. [IoMUMO mpemocTaBieHUs 3THUX
OaronmpusATHBIX ~ BO3MOXKHOCTEH  mpollenypa TMoOMoraeT u30exaTh JyOJMpPOBaHUS  DKCHEPTHBIX
uccnenoanuii. [laTeHTHBIE CIOyXOBl OTHAENBHBIX TOCYJApCTB, YIIOJHOMOYECHHBIE HA PAacCMOTpEHHE
MEXIYHAPOIHBIX 3asBOK, MOTYT IOJAraTthbCsi Ha OTYETHI O MEKIYHAPOIHOM ITOWCKE W Ha 3aKIIOUCHHUS
MEXIyHapOJHOH! IpeABapUTEIbHON IKCIIEPTU3EL.

[Tpu BceM 3TOoM B J[oroBope 0 MaTeHTHOW KOOTEpAIK OCTaIC HEPEIIEHHBIM LETBIA Psil BOTPOCOB.
HdoroBop cokpamaer o0veM AyONHpOBaHHS, HO HE CHAMACT €r0 IOJHOCTHI0O B MATEHTHOM IIOHMCKE,
OCYIIECTBIIEMOM Ha HAallMOHAIFHOM YypOBHE. J[OTOBOp HE COAEPXKHUT IMOJOXKEHHUH, CIOCOOCTBYIOIIMX
CHIDKEHHIO PACXOJ0B Ha MEPEBOJ MATEHTHBIX 3asBOK HA MHOKECTBO MHOCTPAHHBIX SA3BIKOB. B HEM Tak
)K€ HET MeXaHuW3Ma JJII TPOCTOTO W EIUHOOOPa3HOro Crmoco0a pa3pelieHHus CIOPOB MEXKIY
3asIBUTEISIMU U HAIIMOHAIBHBIMH MATCHTHBIMU CITYK0amu.

4. Bynanemrckuii 10ropop

Bynanemrckuii OroBop O MEXIYHapOAHOM MNpPHU3HAHUM ACTIOHHUPOBAHHMS MHUKPOOPTaHU3MOB
IUIsl 1ened mateHTHoM mpouenypbl 1977 roma HampaBieH Ha pa3pellieHHE Ba)KHOM TEXHUYECKOU
PoGIIeMB! B 06IaCTH MEXTyHAPOIHOTO ATeHTOBAHHs . [[aTeHT YacTo paccMaTpUBAETCs KaK BapHaHT
JOroBOpa MeXIy wu3o0perateneM u oOmecTBoM. M3obOperarenp moilyyaeT MOHOIOIHIO Ha
ompeneneHHbIH cpok (00b19HO 3T0 20 5eT), B 0OOMEH Ha 3TO OH OTKPBIBAET CBOE M300pETEeHHE A
nyOJIMKM M JaeT BO3MOXKHOCTh IIOJIB30BAaThCS CBOMM H300peTE€HHEM IIOC/IE MCTEUEHHs CpoKa
MaTeHTHOW oxpaHbl. Ho mpeanonoxumM, 4To NaTeHTOM MOXHO BOCITOJIB30BaThCS Ha MPAKTHKE TOJIBKO
yepe3 MHUKPOOpraHM3M, Kak, HampuMep, IpH MPOM3BOJACTBE AaHTHOMOTHKOB, HCHOIB3YIOLIHX
OIIpeJeNICHHbIE KyJIbTYPbl MUKPOOPTraHu3MoB. Eciin HyxHast KynbTypa OyIeT HeJOCTyIIHa B MOMEHT,
KOTJla MCTEYeT CPOK IMAaTeHTHON OXpaHbl, M300peTEeHHEe HE CMOXKET CTaTh JOCTOSHHEM OOIIECTBa.
[loaToMy maTreHTHOE NpaBO, Kak MPaBWIIO, COACPKHUT IIOJIOKEHHUS, B COOTBETCTBUU C KOTOPBIMHU
co3lareilb HaTeHTYeMOI0 MHUKPOOPraHM3Ma JAOJDKEH MepelaTh NAaHHYI0 KyJIbTypy B CHEIHAIbHBIN
JETO3UTapui, B KOTOPOM MOTYT OBITh OOECIEUYEHbI YCIOBUS €€ XPaHCHHA B >KHU3HECIIOCOOHOM
COCTOSHMM 1O MOMEHTa HCTCUEHHS CpoKa [eicTBUS maTeHTa. B OOJBIIMHCTBE CTpaH HET
JOCTaTOYHOTO KOJHMYECTBA YUYPEKICHUH IO [ENOHMPOBAHUIO, KOTOpble MOIIM OBl OTBEYATh
HEOOXOOUMbIM TPeOOBaHUSM IO YCIOBUSAM XpaHeHus. [lenoHupoBaHUE OIHOM U TOH ke KyJIbTyphl B
HECKOJIPKO JIETIO3UTapHeB OBLJIO OBl HeompaBAaHHO jpoporocrosmuM. llosTomy bynamemrckum
JIOTOBOPOM CO3JaeTCsd MEXaHU3M MPHUAAHUS OIPAaHMUEHHOMY YHCIY YUYpEKIEHHH, KOTOpPhIE MOTYT
OTBEYaTh HEOOXOIMMBIM CTaHIApTaM, «CTaTyca MEXIYHapOIHOIO OpraHa IO JIEHOHHPOBAHHUION.
Cropons! JloroBopa NpU3HAIOT JIENOHUPOBAHUE MHKPOOpPTaHW3Ma B 000 MEXKIYyHApOIHBIH OpraH
10 ACTIOHUPOBAHUIO, KAK COOTBETCTBUE UX TPEOOBAHUSAM MaTEHTOCIIOCOOHOCTH.

VYupexaeHus 1o JeMOHUPOBAHHUIO UMEIOT €Ile OJHY Ba)KHYIO 00s13aHHOCTE. [Ipu onpeneneHHbIx
o0CTOsITENbCTBAX Yy TPEThEH CTOPOHBI MOMKET BO3HMKHYTh IIpaBO Ha IIOJIydeHHe oOpasua
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JIEIOHUPOBAHHOMN KYJbTYPBHI.

Hanmpumep, B cuTyammu, Korjga WAET cyneOHOE pa3OHMpaTeNbCTBO IO MOBOAY MPETCH3WH IPyroro
n3zo0perarens Ha MPaBoOOIIaIaHIE MPOIECCOM, B KOTOPOM 3aIeCTBOBAH TOT K€ MHKPOOPTaHU3M, U JUIS
3Toro emy TpeOyercss oOpaseny KyJnbTypbl. JlOrOBOpOM MpPEayCMOTPEHO, YTO VYUPEeKIEHHE IO
JETIOHNPOBAHHIO MOXKET MPEIOCTaBUTH 00pa3el] TOIBKO B TOM CIIydae, €ClId OHO IMOJYYIHT CepTH(PUKAT U3
HAIIMOHAJIBHOW TAaTEHTHOW CIyXOBI ¢ yKazaHHEM Ha TO, YTO y 3asBUTENS €CTh MPaBO Ha MOIyYCHHE
oOpasma. Ype3BbluallHO Ba)XHO, 4TOOBI JIEMO3UTApHUM CTpPOXKAUIIMM 00pa3oM coOmodamu  Bce
(hopMaNbHOCTH TIPH MOTYUYSHHUH 3aIIPOCOB Ha 00pa3IIbl.

B. [laTteHTHAs1 OXpaHa HA PerHOHAJBLHOM YPOBHeE
1. KonBeH111s 0 BhIaue eBpONEHCKUX MaTeHTOB

KonBeH1ust 0 BpIJJaue €BpOMEHCKUX MATEHTOB C OOJBIINM BOOJYIIEBICHUEM ObUIa BOCIPHHSATA B
cTpaHax—usenax EBporeiickoro corosa’. ITockombky KOHBEHIHS SBISETCS OTKPHITOM, YTO O3HAYAET
BO3MO>KHOCTH BCTYIUICHHS B Hee JII00Oi eBpONercKoil cTpaHbl, B TOM 4Mcie M He uieHa EBporeiickoro
CO03a, TMPEJCTABISIETCS BeChMa BEPOSTHBIM €€ OBICTPOE pPacHpoCTpaHeHHEe W Ha CTpaHbl BOCTOYHOM
EBpommsi. Ho Bce-takm KoHBeHIHMSI HEe MOXET CHYXUTh WHCTPYMEHTOM CO3JAaHHSI pPEaTbHOU
o011eeBponencKkoil cucTeMbl NaTeHTOBaHUsA. EnuHnuHas 3asBka B EBponeiickyio MaTeHTHYI0 OpraHu3aluio
(ETTO), xotopas Oblia cozjaHa B COOTBETCTBUU C JaHHOW KOHBEHIIMEH, BeIeT K BbIIaye TaK Ha3bIBaEMOTO
EBponeiickoro matenra. Takoi maTeHT o0ecIieuuBacT OXpaHy, SKBUBAICHTHYIO HAIIMOHAILHOMY YPOBHIO B
KaXIOW MX BOCeMHaaUaTH cTpaH—ydyacTHUL KoHBeHuuu. OT0 OoJbllasg MOMOILb 3asBUTEISM,
oOpamaronmMcss 3a MATEeHTOM, TOCKOJBKY MM HYXHO CJellaTh TOJbKO OJHO 3asBJICHUE BMECTO
BOCEMHAJIIIATH.

Ho nannas eBpomeiickasi cuctemMa cTpajiaeT OT ABYX CYIIECTBEHHBIX HENOCTaTKOB. [IepBrIil cocToUT
B TOM, YTO CTpaHbl — y4dacTHHIBI KOHBEHIMM BIpaBe TpeOOBAaTh OT 3asBUTENS IEpEBOJA 3asiBKH Ha
MaTeHT Ha OJWH WX oduimanbHbix s36IK0B EITO. TouHbIN TeXHUYECKHIA TIEPeBO] — BEllb OYSHb JIOPOTasl.
CrouMOCTh NepeBoja €BPOIEHCKOro MaTeHTa MOXKET YBEIMYUTb CTOMMOCTbH NPOLEAYPHl €BPOIEHCKOro
NMaTeHTOBaHMA 110 cpaBHEeHUIO ¢ mpouenypoit B CIIIA B nBa pa3za, XOTs cleyeT OTMETUTb, YTO CTOUMOCTb
Ipoleyp MAaTCHTOBaHHWS B KaXKJOH M3 BOCEMHAJINATH €BPONEHCKHX CTpaH — ydacTHHUI KoHBeHIMH
HEOJMHAKOBA.

BTopoit HenocTaToK COCTOUT B TOM, YTO MPECiIeIOBaHHUE 3a MAaTEHTHbIE HAPYLIEHUS B COOTBETCTBUU
¢ KonBeHIue#t J0IKHO MPOBOIUTHCS B CHCTEME HAIMOHAIBHOTO CYIOIPOHU3BOJICTBA, IOCKOJIBKY CHCTEMA
EBPOIEHCKUX ITaTeHTHBIX CYZOB He ObUta co3maHa. CkazaHHOE MOYKET 03HAYaTh BBICOKHU YPOBEHB 3aTpar
Ha cyzaeOHble MpoLEeAypbl U HECOBMECTHMMOCTb DPELIEHHH B TOM, YTO KacaeTrcs HOPHUIMYECKOH CHIIbI U
TOJIKOBAHMS MaTeHTa. B CBsI3M CO 3HAYUTEIBHON CXOKECTHIO TATEHTHOT'O 3aKOHOIATENILCTBA Pa3HbIX CTpaH
HEKOTOPBIMH CY/JaMH CTald BBIHOCHTBCS PEIICHHS, PAaCHpOCTpaHsIomue cdepy CBOEro NCHCTBHA Ha
FOPUCAMKINHU APYTUX CTPaH, a Cy/Abl 3TUX CTPaH CTaJld NIPUHUMATh TaKUE PEIICHUs K UCTIOJIHEeHUI0. TeM He
MeHee Ha MPaKTHKE MPOJODKAIOT UMETh MECTO TsKObI 1O MAaTEHTHBIM BONPOCAM MEXIY OTAEIbHBIMU
CTpaHaMH.

2. KonBenuus o natentax EBponeiickoro corwsa

B 1975 r. 6bu1a otkpeiTa kK noanvucaHuio KoneeHnus o mareHTax CooOImecTBa, KOTopas Tak M HE
BCTyNWJIa B JCHCTBHE, MOCKOJBKY He Oblla paTH(HUIMpOBaHA JOCTATOYHBIM YHCIOM CTpaH. OTOoi
KonBeHnnueii mpeaycMaTprBaioch BBEICHHUE PEaIbHOrO MHCTHTYTa nateHTa CooOlecTBa, a He MakeTa 13
HAIIMOHAIBHBIX TATCHTHBIX eIWHUIl. B coorBercTByromeM IIpoTokosie TO pa3pemieHHI0 CIIOpPOB,
KacalluXxcs BOMPOCOB TATCHTHOW OXpaHbl M IOpUAMYeckod cwibl mareHToB CooOliecTsa,
peycMaTpUBajIoCh Co3llaHhe AmeNsaiuoHHoro cyga CooOmiecTBa, pelieHus KOTOPOTro JOJDKHBI OBITh
00s13aTeNbHBI UIsl BceX BXoasmux B Hero crpad. [lo maee Konenmust CooOmiectBa foimkHa Oblia OB
paspemuTh MpoOJieMbl, He pelreHHble KoHBeHIMEH O BbIaye EBPONCHCKHAX IAaTEHTOB, HANpHUMEp
CBSI3aHHYIO CO CTOMMOCTBIO MEPEBO/Ia, MOCKOIBKY MOCIETHSIST COXPAHSJIA CUTYAIlUIO0, P KOTOPOH 3asBKH
JIOJDKHBI OBUTH TIEPEBOJIUTHCS Ha s3bIKM Bcex crpaH CooOmectBa. Jlemoeie moau CooOriecTBa SBHO
CKJIOHSUIUCh B CTOPOHY HM3MEHEHHOro BaphaHTa KOHBEHIMHM O BbIJaue CBPONCHCKUX MATEHTOB, IO
KOTOPOMY 3asBKa JOJUKHA OBITH COCTaBJCHA JIMIIb HA AHIVIMHACKOM SI3bIKE, KOTOPBIA MPEIonaraioch
UCTIONIB30BaTh KaK pabouMit M B APYTHX NpoIeaypax. AHMIMHCKUM SI3BIKOM BIAACIOT NMPAKTUYECKH BCE
€BPOIIEHCKUE yYeHBbIe, WHXKEHEPHI, JOJDKHOCTHBIC JIMIa KOpIopanuid u topuctel. Ho B 3TOM momxoze
OYEBHJIHBI JIB€ TpyaHOCTU. [lepBasi — 3To mpolOiieMa IOPUAMYECKOTO XapakTepa: MNPUHIUITAAILHO
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HENpaBUIbHO NPUMEHATh CAHKIIUH 33 IMATEHTHbIC HAPYILIEHUS K JHILY, KOTOPOE MOKET HE 3HATh S3bIKa, HA
KOTOPOM HalMCaH NaTeHTHBINA JOKyMEHT. BTopas — 3TO BOIPOC MPUEMIIEMOCTH MOAX0/A C IIOJIUTHIECKOM
TOYKH 3peHus. TpeOoBaHHE MCHONB30BaTh AHIVIMHCKHMN S3BIK SIBISETCS YAApOM IO HAIMOHAIBHOU
roproctd B Jo6oil crpane Epomnbl, kpome CoenunenHoro KoponesctBa. Kpome Toro, mpunstue
KoHBeHIIUM B TakoM BHAE MOXET JHIIUTh PAaOOThl CHIyXallMX MATEHTHOH CUCTEMBI: 3KCIEPTOB,
NIEPEBOAYUKOB U T.JI.

3. EBpa3uiickasi naTeHTHA KOHBEHI[US

EBpasumiickas maTeHTHas KOHBCHIIMS HMMEET LENBI0 IOCTIKEHHE OoJiee BBICOKOW CTENCHH
HMHTETpally, 4YeM Ta, KOTOPYIO JaeT eBpoIelckas MaTeHTHas cucreMa. B 4HciIo CTpaH—Yy4yacTHHUI
Konpeniun BxoauT psan ObBIIuX pecnyonuk CoBerckoro Coro3a, XOTS 3TOT MEXIYHApPOIHBIM JTOTOBOD
OTKPBIT U BCTYIUIEHHSI B HETO JIOOBIX CTpaH, MoAmucaBmuX [laprmkckyio KoHBeHIMIO W JloroBOp O
MaTeHTHOW Koomepanuu. B coorBercTBuM ¢ nanHOoN KoHBeHIMEH BBOAUTCS €AMHBIA €BPa3HUICKUIN MTaTEHT.
[IpobGiiema nepeBoia CHUMAETCS B CBSI3U C HCIIOJIB30BAHUEM €IUHCTBEHHOI0 paboyvero s3bIka — PyCCKOro,
KOTOpPBIH 3HAIOT BO BCEX CTpaHaX, BCTynuBIIMX B KoHBeHmMIo (mpu 3TOM JI00OH CyA HIM WHOMN
KOMIIETEHTHBIA OpraH CTPaHbl-yYaCTHHULBI MOXET HOTpe0OBaTh MPEACTABICHUS MCTLIOM MaTepHUajoB B
NEepeBo/ie HAa HALMOHANBHBINA A3bIK). KOHBEHIMEH Tarkke ONMpeAessitoTCs B BeCbMa pa3yMHBIX pa3Mmepax
MOIIUTMHBI, B3UMaeMble Kak 3a Mojady 3asBOK, TaK W 3a MOAJepKaHue naTeHta B cuie. CaMbIM OONBIINM
HegocTaTkoM KOHBEHIIMM SBISIETCS TO, YTO €I0 HE TMPEeaycMOTpeHO co3gaHue EBpasuiickoro
aneJUIALHOHHOrO MAaTEHTHOT'O Cy/1a, U 3TO M0 CYTH 03HAYaeT BO3MOKHOCTh MPUHATHUS OTINYAOIIUXCS APYT
OT JIpyra pemieHui B CyJax pa3iMYHbIX CTpaH MO BOMpOCaM IOPUAMYECKON CUJIBl U HApYIIEHUN OXpaHBI
€Bpa3HUICKUX MTaTEHTOB.

[laTteHToBaHMEe  WM300peTeHM, obecneunBaeMoe  EBpa3uiickol  TATEHTHOW  KOHBCHIIHCH,
OCYUIECTBIISIETCS ITyTEM IOJIauy 3asiBKU B EBpasuiickoe maTeHTHOE BEOMCTBO, PACIOioKeHHOEe B MOCKBe.
3asgBUTENM W3 CTpaH — ydacTHUL KOHBEHIMM MONAIOT €BpPa3UHCKyI0 3asBKy Yepe3 HaI[MOHAJIbHOE
MAaTEHTHOE BEAOMCTBO, €CIH 3TO TpebyeTcsd 3aKOHOAATENbCTBOM COOTBETCTBYIOIIEIO TIOCYJIapcTBa.
3asgBUTENM W3 TOCYIapCTB, HE ydacTBylomux B KOHBeHIMM, TOJAOT 3afBKy HEMOCPEICTBEHHO B
EBpasuiickoe maTeHTHOE BETOMCTBO.

EBpasuiickoe mateHTHOE BEJOMCTBO HPOBEPSIET COOTBETCTBUE 3asSBKU (POPMAIBHBIM TPEOOBAHHSIM
Konpennun u ITaTeHTHON MHCTPYKIIMM M MIPOBOJUT IO Hel mouck. [lo pe3ynbrataM Moucka cocTaBiseTCs
OTYET O MOUCKE, KOTOPBIH BhIChUIaETCs 3asiBUTeNto. [1o ncreuennu 18 mecseB ¢ AaThl MOJa4M 3asiBKH UIH,
€CITH MCIIPOIICH MIPHOPHUTET, ¢ AaThl npuopureTa EBpasmiickoe maTeHTHOE BEIOMCTBO IMyOTUKYET 3asBKY
BMECTE C OTYETOM O IMOMCKe. 3aTeM, €CIM OT 3asABUTENS MOCTYIHUT XOJaTaliCTBO, KOTOPOE NOJKHO OBITH
MOJIAHO /IO MCTEYEHUS IIECTH MECALEB C JaThl MyOJMKaluyd OT4eTa O Moucke, EBpasuiickoe MaTeHTHOE
BEJIOMCTBO IIPOBOJHT JKCIIEPTU3Y 3asBKH MO CYIIECTBY. Pemmenme o Bbmade mim o0 OTKase B BbITaue
€Bpa3uiicKoro mnaTeHTa NpPUHUMAaeTCsi OT KMMeHM EBpa3uilckoro HmaTeHTHOro BEAOMCTBAa KOJUIETHUSMH,
COCTOSIIIUMHU Ka)KJash W3 TPEX OHKCIEPTOB, SIBISIIOIIMXCS IUTAaTHBIMU COTpyAHHKaMu EBpasuiickoro
naTeHTHoro Benomcrta. IIpu Hecormacuu ¢ pemenueM EBpasuiickoro maTeHTHOro BEIOMCTBA 3asiBUTENb
MOXET B TPEXMECSYHBIA CPOK C JaThl MONYYCHUS YBEAOMIICHHS 00 OTKa3e B BBIAAYe MATEHTa IOJATh
BO3paKe€HHE, KOTOpOe JOJDKHO OBITh paccMOTpeHo Kosuiernei EBpasuiickoro mateHTHOro BenomcTBa. B
COCTaB JaHHOM KOJUIErMM JOJDKHBI BXOIUTH IO KpailHel Mepe JBa JKclepTa, paHee He NPUHHMMAaBIINE
pEILEHUs 110 CYIIECTBY 3asBKH.

Otkaz EBpasuiickoro mHaTeHTHOro BEJOMCTBAa B BBbIJau€ €BPA3HICKOrO MAaTeHTa HE JIMIIAeT
3asIBUTENIS] BO3MOXXHOCTH TOJYYUTh HAIIMOHAIBHBINA MAaTEHT B KAKOM-TTHOO0 U3 TOCYJapCTB, YYaCTBYIOIIUX B
KonBennuu. Jlo ucTeyeHus 1IECTH MECALEB C JaThl MOJIyUYEHUS 3asBUTENEM yBeaomieHus EBpazuiickoro
MaTEeHTHOTO BEJJOMCTBA 00 OTKa3e B BbIAaue €BPAa3UHCKOro MaTeHTa JIMOO C JAThl MOJYYEHUS 3asBUTEIEM
YBEJIOMIJICHUS 00 OTKa3e B YJIOBICTBOPEHHHM BO3PAXKEHHs 3asgBHTENb MOXET MoaaTh B EBpasmiickoe
NIaTEHTHOE BEJOMCTBO XOJIaTaliCTBO C yKa3aHUEM T€X y4acTBYIOIIMX B KOHBEHIIMU rocyaapcTs, B KOTOPBIX
OH XOYeT MOJYy4YHUTh NATeHT MO HalUMOHaJIbHOM mpouexype. Ilpu 3ToM eBpasuiickas 3asBKa AaHHOTO
3aBUTENS] CUMTACTCS MPABIIBHO O(OPMIICHHOM HAIIMOHAJIBHOM 3asBKOH, MOJAaHHOW B HAaIlMOHAIBHOE
IIaTEHTHOE BEIOMCTBO C TOH )K€ JaTOW MOAAauu W, €ClIM TaKoBas HMMeEETcs, NAaTON MPHOpUTETa, 4TO M
eBpasuiickas 3asBKa, CO BCEMH MOCIEACTBUSAMU, NIPETyCMOTPEHHBIMU HALIUOHAJBHBIM 3aKOHOJATEIBCTBOM.
JanHas 3asBKa B JalbHEHMIIEM paccMaTpHUBAaeTCs IO HAIMOHAIBHON NpOLEAype NpU YCIOBUHU, 4YTO
3asBUTEIH YIUIATWI HAIIMOHAIEHOMY MTAaTEHTHOMY BEJOMCTBY TpeOyeMble HAI[MOHAJIHHbIC OIIIHHEL.

[TomyyeHue eBpa3sHIiCKOrO IMaTeHTa COMNPOBOXKIAETCS YIJIATOMl COOTBETCTBYIOIIMX IOIJIHMH.
Pazmeps! mommH, NOPsIOK UX YIIJIATHl M BO3BpaTa ycTaHOBIEHH! [lomoxeHneM o nonuimHax EBpasuiickoit
NaTEHTHOW OpraHM3aIliM, YTBEPXKAECHHBIM ATMHUHUCTpaTUBHBIM coBeToM EAITIO 1 nexabps 1995 r. Bee
MONUIMHBI onpeaeneHsl B pojutapax CHIA, omnako Ha Tepputopun Poccum pacuersl ¢ EBpasuiickum
MATeHTHBIM BEIOMCTBOM MPOU3BOAATCSA B pyOssX MO ACHCTBYIOLIEMY Ha JaTy COBEPIICHHUS OIepaluu



kypcy LIb P®. Ilpu sTom 1ns 3agBuTeneil w3 crpaH-ydacTHUL [laprkCKoll KOHBEHIIMM MO OXpaHe
MPOMBILIUIEHHOW COOCTBEHHOCTH, B KOTOPBIX YpPOBEHb BaJOBOTO HAIMOHAJIBHOTO J0XOAa Ha AyIIy
Hacenenus He npesbimaeT 3000 momtapoB CLHA (B HacTosmiee BpeMsl TAKMMH CTpaHaMH SIBISIOTCS BCe
yuacTHUKH EBpa3uiickoli TaTeHTHOW KOHBEHIINM), BBEICH JBIOTHBIM Tapud, cocraBmsomuit 20%
YCTaHOBJIGHHBIX MONUUIMH. Tak, MpW Mojaye eBpasHilcKOW 3asBKM YIUIAUMBAETCA €IuHas MpoLeaypHas
MONUIMHA 32 TOJa4y 3asBKH, MOUCK, MyONUKAIMI0 W JIpyrHe MpOLEAypHbIE JEHCTBUA B pasMepe, Kak
npasuio, 800 (160) momrapos CIHA. Kpome Toro, ocoOble MONIUIMHBI YIUIAYMBAIOTCSA TIPU TOAAYe B
EBpa3swmiickoe MmaTeHTHOE BEJOMCTBO XOJaTaliCTBa O MPOBEJIECHUU 3KCHepTu3bl mo cymectBy (800 u 160
nomutapoB CIIA), 3a mogauy Bo3pa)KeHHUs MPH HECOTIACHU 3asBUTENS C pelleHneM 00 OTKase B BbIAaue
eBpasmiickoro narenta (550 u 110 nomrapos CIIA), a Takxke 3a Beigauy eBpasuiickoro natenra (500 u 100
nojutapoB CIIA). Bee yka3aHHble BbIIIE NONUIMHBI YIJIAUMBAIOTCA B MOJB3Y EBpa3uiickoro mateHTHOTO
BEJIOMCTBA U SBJISIOTCS JUISI HETO OJJHUM W3 UCTOYHHKOB MOKPBITHS PACX0JI0B Ha €T0 JIEATENLHOCTb.

B npanpneiimem EBpaswiickoMy MaTeHTHOMY BEJOMCTBY YIUIQUWBAIOTCS TaKKE €KETOJIHBIC
MOILJIMHBI 3a MOAJepKaHUEe €BPa3UIiCKOro IaTeHTa B CHJIEe B TeX rocyAapcTBax — ydacTHHKaxX KoHBeHLuH,
B KOTOPBIX TIAaTEHTOBIAJEJCL JKEeJaeT MONYy4YuTh (MPOUIMTH) OXpaHy. PasMepbl 3THX MONUTUH
YCTaHABJIMBAOTCA KaXIbIM W3 YYacTBYIOIIMX B KOHBEHIIMM TOCyNapcTB CaMOCTOSTeNbHO. JlaHHBIE
MOIUIMHBI PAaCHpeneNsaloTcss MexIy EBpa3uiiCKuM NaTeHTHBIM BEIOMCTBOM U COOTBETCTBYIOILIUM
roCcy1apcTBOM B MPOMOPLMH, yCTAHABIMBAEMOW AJMHHUCTPATUBHBIM COBETOM IPH YCJIOBUH, YTO HE
MeHee OJHON TATOH OT pa3Mepa MONUTHHBI, TMOJIYYCHHOW 3a KaXKJ0€ yKa3aHHOE MaTeHTOBIAAEIbIIEM
rocyapcTBo, INpuHaANexuT EBpasuiickomMy mnaTeHTHOMY BeJoMcTBY. HalmoHanbHblE NaT€HTHbIE
BEJIOMCTBA, B KOTOpbIE MOJAHbl €Bpa3uiicKue 3asBKU, B3UMAIOT TakXKe MOIUTHHY 3a MPOBEPKY 3asSBOK Ha
COOTBETCTBUE TPEOOBAHUAM IKCIIEPTU3HI 10 (OpMaNbHBIM MIPU3HAKAM U TIEPECHUIKY 3asBOK B EBpasuiickoe
NIaTEHTHOE BEJJOMCTBO.

4. AdpukaHckas opraHu3aIys Mo HHTEJIEKTYaIbHON COOCTBEHHOCTH

Eme omHoOW Mojenpto Oyaylied MHOTOHAIIMOHAJIBHONW CHCTEMBI TATCHTOBAHHS MOXKET CIYXKHTh
AdpukaHckas opraHu3anus Mo WHTEIJIEKTyalIbHOM COOCTBEHHOCTH, B paMKaX KOTOPOW co37aHa eauHas
MaTeHTHas cIy0a ans psaa adppukKaHCKuX cTpad. [lo cyTH nena, oHa 3aHMMaeTCs BBIIadei MaTCHTOB,
JIEACTBYIOMINX B KAKOW U3 3TUX CTPaH.

I'. O0beKTHI NATEHTOBAHUS

CornamieHueM IO TOPTOBBIM AacCIEKTaM IIPaB HMHTEIUICKTYaJIbHONH COOCTBEHHOCTH PaCIIHPSIOTCS
npexensl oO0vekTa mareHToBaHusA. [lo mpuHATHS CorjamieHHsT HEKOTOpHIE CTPaHBl UMETH y cels
OTPaHMYCHHBIA CIHCOK THUMOB MAaTEHTOCIIOCOOHBIX M300peTeHid. MHOTHE CTpaHbl HE BKIIOYAIN B TaKHe
CIOHUCKM U300peTeHus (¢apMaleBTHUECKOT0 M OHOTEXHOJOTHMYECKOro Xapakrepa. B  pame crpan
OXPaHOCIIOCOOHOCTh HE paclpocTpaHsaiack Ha cepy KOMIBIOTEPHOrO IpOrpaMMHOro obecreueHus. B
Cornamenun TPUIIC chopmynupoBaH 00Ul MPUHIMIT TATEHTOCIIOCOOHOCTH, B COOTBETCTBHUHU C
KOTOPbIM B HAallMOHAIbHOM 3aKOHOAATEIbCTBE NATEHTHONM OXpaHOW JOJDKHBI OXBAaThIBaThCS BCE
n300peTeHus 3a ManbiMu uckiroueHussMu. Ctaths 27(1) narnoro CornaiieHus npeaycMaTpruBaeT, uTo:

«1. B cooTrBercTBUM ¢ maparpadamu 2 ¥ 3 Ha MATCHTHYIO OXpaHy MOTYT IPETSHIOBATh N300pETCHHUS
B JIF000I 007aCTH TEXHUKH WU TEXHOJIOTHM, HE3aBUCHUMO OT TOTO, YTO ObUIO 0OBEKTOM HU300pETeHUs —
OpOXYKT WIM Hpouecc.. B coorBercTBuH... ¢ maparpagom 3 maHHON CTaThbU MATEHTHBIE IIpaBa
MPEAOCTABIAIOTCS 03 TUCKPUMHHAIINY TI0 TIPH3HAKY... 00JIACTH TEXHUKH HIH TCXHOIOTHID).

XoTs1 (popMyTHpPOBKA TAaHHOTO TOJOKEHHUS M HOCHT CaMBIii oOmMH XapakTep, OHa YPE3BBIYAHO
Ba)XKHA B OTHOUIGHHM ABYX obOjacTeil -(papMaleBTHKM M OHOTEXHOJOTMH. B 3TOM MOJIOKEHHMH HAIIO
OTpaXeHHE cuibHOe J00OupoBanue co croponsl CILIA, rme CKOHIEHTPHPOBAHB MMEHHO 3TH OTPACIIH.
Bompoc o mareHTOBaHWM (AapMANCBTHICCKOM NPOAYKIMH YPE3BBIYAHO MPOTHBOPEUYHMB H3-32
MOHOTIOJILHON IPUPOABI MaTEHTHON OXpaHbl. CUMTAETCS] HOPMAIBHBIM, YTO MOHOIOIUCT MAaKCUMU3UPYET
MPUOBLIH MMyTEM 3HAYUTEIBHOTO TIOJHSTHS [IEHBI IPOJIyKTa B CPABHEHUH C MIPOU3BEICHHBIMH 3aTpaTaMy Ha
ero BBIMYCK. U mpu ToM, 9TO M3-32 BEICOKOU IIEHBI COKpAIaeTcs KPYT IMOKyIaTeIel, BEICOKAst MPUOBLTH OT
pa3HHMIBI B IIEHE M 3aTparax NEepeKpbIBaeT MOTEpU OT BTOro cokpauieHus. Korma peus uaer o
MaTEHTOBAaHWU BHUJICOUTPHI, KyIIUTh KOTOPYIO HE BCSKHH MOXKET ceOe MO3BOJINUTh, COLUANBHBIN 3 dekT He
uMeeT Ooipmioro 3HaueHus. Ho Korga peds UaeT o KM3HEHHO BaKHOM JIEKapcTBE, OONBHBIC, KOTOPHIE HE
MOTYT cebe MO3BOJIUTH €ro MPHOOpeTeHne, MOryT yMepeTb. dapManeBTudecKie KOMIAHNM OTBEYaloT Ha
3T0, 4TO 0€3 CTHMYJIOB, KOTOPBHIC 3aJIOKEHBI B CAMOM IPUHIMIE MaTEHTOBAaHMS, OHM HE CMOINH OBl
(PMHAHCHPOBATH MCCIICAOBAHMS TI0 CO3IAHMIO HOBBIX JieKapcTB. OHM YTBEPKIAIOT, UTO B IIEJIOM CHCTEMa
MIATEHTOBAHUS CIacaeT KU3HEH Jifo/iei B OONbIIeH CTENeHH, YeM HeceT B cede yrpo3y Ui HUX.

B Cornamenun TPUIIC conxepKUTCsl HECKOIBKO MCKIIOYEHMH B BOIPOCE IIPENOCTaBICHHUS



MaTeHTHOW oXpaHkl. B crarbe 27(2) roBopuTtcs:

«2. Crpanpl—yuacTHulbl CorjalieHusi MOTYT Ha CBOEW TEppPUTOPUU OTKa3bIBaThb B NMATEHTHOU
OXpaHe M300peTeHHsAM, MPEenyNpexaeHHEe KOMMEPUYECKOTO HCIIOIb30BAHUS KOTOPHIX HEOOXOAMMO IS
3a0IUTHI OOIIECTBEHHBIX HHTEPECOB M MOPANH, BKJIIOYAs 3AIIUTY KU3HU U 3[OPOBBS JIOJCH, )KUBOTHOTO H
PacTUTENBHOTO MHUPA, a TaKXkKe OXpaHy OKPYXKAarolllel cpeibl, IPU YCIOBUH, YTO TaKOil OTKa3 He JAenaeTcs
TOJIBKO TIOTOMY, YTO ITO00HOE HCIIOIB30BAHHUE 3aMPEIICHO HAIMOHAIBHBIM 3aKOHOM.

Taxk, Hanpumep, B CoenuHeHnbix LlltaTax geicTByeT MpaBmiio, MO KOTOPOMY TaM HE MOXKET ObITh
3allaTeHTOBAHO siepHOe opykue. OueBHUAHO, YTO y TOCYJapcTBa €CTh JOCTaTOYHBIE NPUYMHBI He
HOOUIPATH YACTHBIC HCCIICOBAHUS CIIOCOOOB H3TOTOBJICHUS SEPHOTO OPYKHSL.

B cr. 27(3-a) Cornamenus TPUIIC taxke mpemycMaTpuBaeTCsi, YTO CTPAHBI-yYaCTHUIBI MOTYT HE
MIPU3HABATh NATEHTOCIIOCOOHBIMU THATHOCTUIECKUE, TEPAIIEBTHUCCKIE M XHUPYPTHUECKIE METOIBI JICUCHHS
JO7Iel W KUBOTHBIX. B 3TOM MjlaHe BO3HUKAIOT TE K€ MPOOJEMBI, YTO M C BBITYCKOM JIEKapCTB, HO yKe
Oonee ceppesnbie. KisiTBa ['ummokpara, KOTOpyIo IpUHOCIT BpayuH, TpeOyeT OT HUX OECKOPBICTHO HECTH
CBOE yMeHHe MosM. [1o0pomopsmogHoMy Bpady ObUIO OBl OUYEHB TPYIHO YISPKATHCS OT UCIONB30BAHMUS
JUArHOCTUYECKUX MPUEMOB MM XUPYPTUUECKUX METOJO0B, KOTOPBIE MOT'YT BBIJICUNTh NanueHTa. [1onbITku
3aMaTeHTOBATh YTO-TO IMOA00HOE HEMPEMEHHO PAa3pYIIMTENBFHO CKAXYTCs Ha JOBEPUH OONBHOTO K Bpauy.
Bwmecte ¢ TeM mis o0miecTBa BaXKHO U HEOOXOANMO CTUMYIHPOBATH PAa3BUTHE MEIUIMHEL, TOATOMY B psiie
CTpaH TNOA00HOE MAaTEeHTOBaHHE [OMycKaeTcs. B OONBIIMHCTBE APYTUX CTPaH pPa3BUTHE MEIUIIMHBI
OCYIIECTBIIETCS 3a CUeT (PMHAHCHPOBAHUS UCCIEIOBAHUI U3 OOIIECTBEHHBIX (DOHIOB.

B c1. 27 (3-6) CornaieHusi TOBOPHUTCS, YTO CTPAHBI-YYaCTHHUIIBI MOTYT HE PACIPOCTPAHATH PEKHUM
MAaTeHTHOW OXpaHbl Ha COpTa PACTEHHUM U MOPOJIbI )KUBOTHBIX, a TaK)Ke Ha MPOLIECCH UX BBIBEJCHUA (KOTaa
HE 3aTParuBaloTCs BOMPOCH MUKpoOuooruu). Ho MOTyT U ycTaHaBIMBaTh PEKUM MPABOBOM OXPaHBI KaKk
IyTeM BBIAAYH ITATEHTOB, TaK M IyTEM HCIOIH30BAaHHUS COOCTBEHHBIX CBOCOOPA3HBIX CHCTEM, OO IIyTeM
X KOMOMHHPOBAHHUS.

HoBrle copTa pacTeHuil u MOPOJAbI )KUBOTHBIX MOTYT OBITh MOJy4€Hbl KaK IyTeM CEJIEKIIUHU, TaK U
IyTeM TE€HHOH WHXeHepnH. B TeueHme MHOTMX JieT B OOJBIIMHCTBE CTpaH HJAES NMATCHTHON OXpaHBI
pacTeHHi W KUBOTHBIX OTBEprajiach Ha TOM OCHOBAHHH, YTO 3asBUTENb Ha MOIyYCHHE TAKOTO MATCHTA HE
MOT BBITNIOJIHUTH TpeOOBaHHUE 3aKOHA U OOBACHUTH, KaK UM OBUIO MOJMY4YeHO HM300peTeHue. B HEKOTOpBIX
CTpaHax NPUHITO 3aKOHOAATENBCTBO, II0 KOTOPOMY OIPEHCISIOTCS CaMOCTOSITENBHBIC ITPU3HAKU
OXpPaHOCIIOCOOHOCTH, HE TPeOYIOIINE PAaCKPBLITUS TOTO, KaK OBUT JOCTHTHYT JAHHBIA pe3ynbTaT. | eHHas
WH)KEHEpHs B KOPHE M3MEHWJA 3Ty CHTyaluio. B HacTosiee Bpems CTajJo BO3MOXKHBIM TOYHO OIHCATh,
KakiM HMEHHO OOpa3oM TMOJBEpraercsi IeNeHANPABICHHBIM W3MEHEHHSIM TEHeTHYecKas IWHHS s
MOJTYYEHHUsI HOBBIX COPTOB M TOPOZ C MOJE3HBIMH KaueCTBaMH. Temeph YK€ JIETKO MOXKHO BITUCATH
MAaTeHTHYIO OXpaHy HOBBIX COPTOB PACTEHHI U MOPOJ KUBOTHBIX B HOPMAJIBHYIO CXEMY MaTEHTHOTO MpaBa.
W nuckyccuu Temepp yxKe MEpelnId B pycio 00CYKACHUH TOro, KaKylo Yrpo3y MUl OKpY)KaroIiel cpesisl
MOXET TPEICTABITE TeHHAS HHKCHEPHSI.

B cootBerctBHm ¢ 1. 2 ct. 4 [laTtenTHOTO 3aK0HA PD 0b6®Bexmamu uzobpemeniiss MOTYT SIBIATHCS'
YCTPOWCTBO, CHOCO0, BEIIECTBO, IITAMM MHKPOOPTaHW3Ma, KYJIbTYPhl KJIETOK PACTeHHHA M KUBOTHBIX, a
TaKke MPUMEHEHHE H3BECTHOTO YCTPOWCTBA, CIoco0a, BEIIECTBA, MITaMMa II0 HOBOMY HAa3HAUCHHIO.
JIroboe perieHue 3agaym, 3asBIIEMOE B KadecTBE HM300pPETEHUS, JOJDKHO IONNanaTh MO ONUH U3
Ha3BaHHBIX OOBEKTOB. OTO, BO-NEPBBIX, IMO3BOJSET OTIPAHUYMBATh TEXHUYECKHE PpEHICHUS OT
HETEXHUYECKUX M, BO-BTOPHIX, 00ECTICYNBACT OOBEKTHBHYIO BO3MOKHOCTH KOHTPOJIS 32 HCIOIB30BAaHHEM
OXpaHJACMBIX 3aKOHOM m300pereHHnid. YeTkoe pasrpaHmdeHHe OOBEKTOB H300PETCHHS HMEET BasKHOE
MPaBOBOE 3HAu€HHE, MOCKOJbKY BHJ OOBEKTa ompejaessieT oObeM MpaB MaTeHTOOONaaaTelNs, BIMSIET Ha
coJiep)KaHHE ONMCAHUS U300pEeTeHH s, CISIU(PUKY KOHTPa(paKTHBIX JEHCTBUH U T.1I.

K ycmpoiicmeam xak 00beKTaM N300pETEHUST OTHOCATCS BCEBO3MOXKHBIC KOHCTPYKIIMH W M3/CIHS
— MalllHbI, TPHOOPHI, MEXaHNU3MbI, HTHCTPYMEHTHI, TPAHCIIOPTHBIE CPEICTBA, 000OPYAOBAHUE, COOPYKEHUS
u 1.4 Ilog ycmpoiicmeéom TOHUMACTCS cucmema pAcnoONONCEHHLIX 6 NPOCMPAHCGe IAEeMEHMO8,
onpedeneHHblM  00pazom  3aumooelicmeyrowux opye ¢ opyeom. JIns XapaKTEpUCTHKH YCTPOMCTB
HCTIONB3YIOTCS KOHCTPYKTHBHBIE CpEICTBA — HAJMYHEe KOHCTPYKTHBHBIX JIIEMEHTOB, HAJMYUE CBS3H
MEXIY 3JIEMEHTaMH, MX B3aHMHOE PacHoJoXKeHHe, (hopMa BBITIONHEHHS JIEMEHTOB WM yCTpOiicTBa B
IIeJIOM, TapaMeTpPhl B IPYTHUE XapaKTEPUCTUKU AIIEMEHTOB, MaTepHall, U3 KOTOPOTO BBHIIOIHEHBI AJICMEHTHI
WA yCTPOMCTBO B LENOM, U T.I. [1o CpaBHEHUIO C IPYTUMH BHAAMHU TEXHHUICCKAX PEIICHUH H300pETCHUS-
ycTpoiicTBa o0ecrieueHbl Hanboee AeUCTBEHHBIM KOHTPOJIEM 3a UX (PaKTHUECKUM HCIONb30BaHUEM, UYTO U
OTIpeeNsieT UX OTHOCUTENBHYIO PaCIIPOCTPaHEHHOCTb.

K cnocobam xax oObekTaM H300pETEHUS OTHOCSTCS TIPOIECCHl BBIIONHEHHS NeHCTBUI Han
MaTepUaNbHBIM OOBEKTOM C TOMOIIBIO MaTEpPHANbHBIX XK€ 00BeKTOB. CHOCO0 — 3TO cogoKynHOCHb
npuemos, GuINOJIHAEMbIX 8 ONpedeNeHHOU NOCIe008aMeNbHOCY UMW C COONI0OeHUEeM ONpeoeneHHbIX
npasui. Kak 00BeKT H300peTeHHs CIIOCO0 XapaKTepH3yeTCsl TEXHOIOTHIECCKUMH CPEACTBAMH — HaJTHIHEM
ONpPEETICHHOTO NEHCTBUS WM COBOKYIHOCTH JACHUCTBUH, MOPSAKOM BBIMOJHEHUS TaKUX JACHCTBHUM



(mocnmemoBaTeNbHO, OMHOBPEMEHHO, B PA3IMYHBIX COYETAHMAX M T.II.), YCIOBUSMH OCYIICCTBIICHHUS
JEUCTBUM, PEKUMOM HUCIOJIB30BaHUSI BELIECTB (MCXOJHOTO CBIPbS, PEAreHTOB, KAaTalu3aTOpPOB U T.A.),
yCTpOICTB (MpUCHOCO0IeHUH, HHCTPYMEHTOB, 000PYAOBaHHUS | T.JI.), IITAMMOB MHKPOOPTaHU3MOB U T.1.

Croco0OBl  KaKk TIPOIECCHl BBITIONHEHHS [EHCTBUA HaJ MaTepHAIBHBIMH OOBEKTaMH OOBIYHO
HoJpa3AesstoTcs Ha: 1) croco0bl, HaPaBIEHHBIC Ha U3TOTOBIEHUE IPOAYKTOB (U3/eNuil, BEIECTB U T.1.);
2) crocoOBl, HalpaBJeHHBIE HA M3MEHEHHE COCTOSHHS NMPEIMETOB MAaTEpHAIBLHOTO MHpa 0€3 MOTydeHHs
KOHKPETHBIX TPOIYKTOB (TPAaHCIIOPTUPOBKA, 00paboTKa, peryaIupoBaHme U T.1.); 3) CIIOCOOBI, B pe3yJibTaTe
KOTOPBIX OIPEAEIIeTCs COCTOSHUE MIPEIMETOB MaTepHaIbHOIO MUpa (KOHTPOIIb, H3MEPEHUE, TUATHOCTUKA
u T.1.). Cnenuduka n300peTeHNit-cioco60B, HAPABICHHBIX HA U3TOTOBJICHUE TPOIYKTOB, 3aKJII0OYAETCS B
TOM, 4YTO JCWCTBHE IIaTeHTa, BBIAAHHOTO HA TakoW cmocol, pacmpocTpaHseTcss W Ha IPOAYKT,
M3TOTOBJICHHBIN HEMOCPENCTBEHHO dTHM crocoboM (1. 2 cr. 10 IarenTHoro 3axona P®). Uro kxacaetcs
CIIOCO0OB TpEThEW IPYMIIBI, TO ¢ MpUHATHEM llaTeHTHOro 3aKOHa MAaTEHTHI CTATM BBIAABATHCS TAKXKE Ha
CTIOCOOBI TPO(UIAKTHKY, JHATHOCTUKU W JIeUueHHs 3a00JieBaHMi, KOTOpPHIE paHee OXPaHSUINCH TOJIBKO
ABTOPCKUMH CBUICTEIHLCTBAMH.

Bewecmso mpencraBnsger coboil uckyccmeenno co3damnoe MamepuanvHoe 00pasosanue,
A6nAIOWeeCs COBOKYNHOCMbIO 83AUMOCEA3AHNbIX d1emenmos. K BemecTBaM Kak 00BEKTaM H300peTeHHU
OTHOCATCSA: 1) WHIUBHIyaldbHBIE XUMHYCCKAE COCIWHEHHS, K KOTOPBIM TakKe YCIOBHO OTHECEHBI
BBICOKOMOJIEKYJISIPHBIE COSTUHEHHS W MPOIYKTHl T€HHOH MHXXEHEPHH; 2) KOMIO3UIMU (COCTaBBI, CMECH);
3) IPOIYKTHI SIAEPHOTO IPEBPAIICHUS.

WunuBunyanpHbIe XUMHYCCKHE COCOMHEHHSI MOTYT 3asBISIThCSA B KadeCcTBE H300pETEHHUI Torna,
KOTJia YCTAaHOBIICH WX KAa4YeCTBCHHBIH M KOJMYECTBEHHBIA COCTAaB, a TaKXKe CBsI3b MEXKIY aroOMaMH U
B3aMMHOE HUX pACIOJIO)KEHWE B MOJIEKYJIe, BBIPAKEHHOE XWMHYECKOH CTPYKTypHOU (HOpMYJIIOH.
WunuBunyanbHBIe COCTUHEHHUS C HEYCTaHOBJICHHOW CTPYKTYPOH, B YAaCTHOCTH AHTHOWOTHKH, a TaKKe
00BEKTHI TCHHON MHXCHEPHUU XapaKTePU3YIOTCS UX (PH3UKO-XUMHICCKAUMH M WHBIMH CBOWCTBaMH (B TOM
YHCIIE CIIOCOO0M UX MOTY4EHHsI), TO3BOJIIONIMMY X HACHTU(DHINPOBATS.

[ XapakTepHCTHKH KOMITO3HMIMH (CIUTaBBL, KepaMmpKa, CMECH JIO00Tr0 Ha3HA4YeHHs M T.II.)
WCTONB3YIOTCS, B YacTHOCTH, TaKWe IIPH3HAKH, KaK KadeCTBCHHBIH W KOJNUYECTBEHHBIH COCTaB
UHIPEIUEHTOB, CTPYKTYpa KOMIO3HUIIUA U MHTPEIUCHTOB U T.J. 3alllUTa KOMIIO3UIMH HEYCTaHOBJICHHOTO
cocTaBa MOXET OBITh TPENOCTAaBICHA, €CIHM ONpPEHETCHH HUX (HU3UKO-XUMHYECKHEe, (u3ndeckue u
YTIIHTapHBIC TOKA3aTeNd U MPU3HAKH cItoco0a IMoTydeHusI.

[MpomyKThl SAEPHOTO MPEBPALICHHS XapaKTEPHU3YIOTCS, B YAaCTHOCTH, KAYECTBEHHBIM (M30TON) U
KOJIMYECTBEHHBIM (YHCIO MPOTOHOB U HEWTPOHOB) COCTABOM, a TAaKKe OCHOBHBIMH SIACPHBIMU
XapaKTEPUCTHKAMU: TIEPHOJ NOIypaciaa, THIT B SHEPTUs MOTyICHUS (U1 paliOaKTHBHBIX H30TOIOB).

LImamm Muxpoopeanusma, Kyismypvl KIemoK pACMEeHUti U HCUGOMHbIX O3HAYACT COBOKYNHOCHIb
KIemoK, umeiowux obujee npoucxodxicoenue U Xapakxmepusyiowuxcs OOUHAKOGLIMU YCMOUYUBLIMU
npuznaxkamy. 1ITaMMBI ~ COCTaBISIIOT OCHOBY OHOTEXHOJIOTMM U TIPHMEHSIOTCS B  JICYCOHBIX,
MPOPIIAKTHIESCKAX IIETSIX, B KaUeCTBE CTUMYIITOPOB Pa3BUTHUS PACTCHHH, )KUBOTHBIX U T.n. Co3maHue
IITAMMOB IIPEAIIoNiaracT OTHICKAHHE HYXHOH Cpeabl JUIi MHUKPOOPTraHU3MOB, ONTHMAJIBHOTO
TEMIIEpPaTypPHOTO pPEeXHMMa, BBIIBIECHHE CPENCTB, CIIOCOOCTBYIOIIMX HMX POCTYy M COXpaHeHHIo, u T.a. K
oTaMMaM MHKPOOPTaHU3MOB, KYJIBTYP KIETOK pAacTeHHH M JKMBOTHBIX OTHOCATCS WHIWBHUIYaJIbHEIC
MITAMMBI (IITAMMBI TPAJUIIHOHHBIX MUKPOOPTaHU3MOB — OaKTepPHH, MUKPOCKOITHYECKHUE TPUOBL, JPOIOKU
U T.1., IITAMMBI MUKPOOPTAHI3MOB, ITOAMAIAI0MINX O] ONPEICICHUE «KMUKPOOPTaHU3MY, — IIPOCTEUIIINE
MHUKPOCKOITHYECKIE BOIOPOCIH, MUKPOCKOITMYECKUE JHIMAHHUKA, MUKPOCKOITMUECKIE OECIIO3BOHOYHEIC
JKUBOTHBIE U T.0.) M KOHCOPHHUYMBI MHUKPOOPTaHM3MOB, KYJIBTYp KIETOK pAcCTEHHH W >KUBOTHBIX
(cMerIaHHBIE IITAMMBI MUKPOOPTaHU3MOB, aCCOLMAIMN MUKPOOPTaHU3MOB, CMEIIAHHBIE KYJIBTYPhI KICTOK
pacTeHuid M (WIH) )KUBOTHBIX U JIp.).

Jis XapaKTepUCTHKY WHIUBHIYAIBHBIX IITAMMOB MHUKPOOPTaHU3MOB HCIIOJB3YIOTCS, B YACTHOCTH,
TaKkde TpPHU3HAKU, KakK KyJbTYpHO-MOp(QOJOrHUecKas XapakTepHCTHKa C YKa3aHHEM TeMIepaTypsl
BBIPAIIIBAHUS W BO3PacTa KYJIBTYPHI, (HU3UKO-OMOXMMHUYECKAsi XapaKTEPUCTHKA, OMOTEXHHIECKas
XapaKTepUCTHKAa W T.X. MHOWBHOyalbHBIC IITAMMBI KYJIBTYP PACTCHHH W JKUBOTHBIX XapaKTEPH3YIOTCS
POZOCIOBHOM KyJNBTYp, CTAHAAPTHBIMHU YCIOBHSIMH BBIPAIMBAHUS, JTAHHBIMH O BHJIOBOI IPUHAATICKHOCTH
u T.1. KoHCOpIMyMB MHKpPOOPraHH3MOB JONOJNHHUTENGHO K IIEPEUYHCICHHBIM U HHIWBHIYaJIEHOTO
mTaMMa TpU3HAKaM  XapaKTepH3YIOTCS MHPOHUCXOKICHUEM, (aKTOpaMH W YCIOBHAMH aJaNTalid |
CENEKIINY, YUCIOM U JOMHHUPYIOIUMH KOMITOHCHTaMH U T.]I.

Ilpumenenue uzgecmuvlx panee YCMpOUCMS, CHOCOD08, Geuwjecms, WMAMMO8 NO HOBOMY
HA3HAYEHUI0 COCIMOUmM 8 MOM, 4MO U36ECMHOE MeXHUYecKoe cpeocmeo Npeonazaemcs UCNOLb306amb C
UHOTL Yenblo 0I5l peuietus 3a0aiy, KOmopas He UMeNAcs 8 Uy HU A8MOPOM, HU OPYeUMU CHeYUATUCAMU,
K020a énepevie cmanu NPUMeHAmMs OAHHOe YCMPOLICME0, CROcob, geuecmeo unu wmamm. Panee n3BecTHoe
CPEACTBO OKa3BIBACTCS CIIOCOOHBIM YIIOBIETBOPSATH COBCEM HHYIO IOTPEOHOCTh, B CBS3W C YeM OHO
npuoOpeTaeT (QyHKIMIO, CYIECTBEHHO OTJIMYAIOIIYIOCS OT TOH, KoTopyro yxe umeeT. M3o0pereHue Ha



IIPUMEHEHUE HE XaPAaKTEPU3yeTCS HU KOHCTPYKTHBHBIMU, HU TEXHOJOTMYECKUMH, HU KaueCTBEHHBIMU
(peuentypHbIMU) cpeAcTBaMU. Ero CyTh 3aKiIO4YaeTcsl B yCTAaHOBIEHHM HOBBIX CBOICTB YK€ M3BECTHBIX
00BEKTOB U OMNpEICICHUH HOBBIX OONacTel MX HMCHOIB30BaHUS. IS XapaKTepUCTHKH M300peTeHuil Ha
IIPUMEHEHNE WUCIIONB3YIOTCS KpaTKas XapaKTEepHUCTHKAa MPUMEHSIeMOro oOBbeKTa, AOCTaTO4YHas Ul €ro
UAeHTU(UKAIMY, ¥ YyKa3aHHE HOBOTO HA3HAUCHMS U3BECTHOro o0BbekTa. K MpHUMEHEHHI0 MO HOBOMY
Ha3HAYCHUIO MPUPABHUBACTCS IIEPBOC IMPHUMEHEHHE HM3BECTHBIX BEHIECTB (MPUPOIHBIX M HCKYCCTBEHHO
HOJTyYEeHHBIX) IJIs yJOBJIETBOPEHNUS OOIIECTBEHHON MOTPEOHOCTH.

Hapsiny ¢ o0bexktamu u3obperenuil B IlatenTHOM 3akoHe PD comepikuTcs mepedeHb TBOPUECKHUX
pe3yJabTaTOB, KOTOpPbIE HE MPHU3HAIOTCA MATEHTOCIOCOOHBIMU H300pereHusMu (. 3 cT. 4). K Hum
OTHOCSATCA:

Hay4HbIE TEOPUHM U MATEMAaTHUECKHE METOJIBL;

METO/Ibl OPraHU3aLUU U YIIPABICHUS X039HCTBOM;

yCIIOBHBIE 0003HAUEHHS, PACIIICaHNUs, IPaBHIA;

METO/IbI BBINOIHEHUS XO3SIHCTBEHHBIX ONepanuii;

AITOPUTMBI U IPOTPAMMBI [T BEIYUCIUTEIBHBIX MAIIHH;

IIPOEKTHI U CXEMBI IUIAHUPOBKU COOPYKEHUH, 34aHUN, TEPPUTOPUH;

pelLleHns, Kacaroluecs TOJbKO BHELIHErO BMJA H3JAENUN, HAlpaBICHHbIE HA YIOBIETBOPEHUE
3CTETHUECKUX NMOTPEOHOCTEH;

TOIIOJIOTMU UHTETPaIbHBIX MUKPOCXEM;

COpTa PaCTEHUH U MOPOJIbI )KUBOTHBIX;

pelleHus, IpOTUBOpeyaliye 00LECTBEHHBIM HHTEpecaM, IpUHIUIAM T'YMaHHOCTH U MOPAaJIu.

OTO HE 03HAYaeT, YTO yKa3aHHBIE OOBEKTHI BOOOIIE HCKIIIOYAIOTCS M3 C(ephbl MPaBOBOW OXPaHBI.
Hampotus, G0JNBIIMHCTBO M3 HUX MPU COOTBETCTBUH X yCTAHOBIEHHBIM B 3aKOHE KPHTEPHSIM OXPAaHACTCS
IIPaBOM, OJHAKO HE B KaueCTBE M300pETEHHH, a KaK WHble 0OBEKTH MHTEINIEKTYalbHOI COOCTBEHHOCTH.
Tak, NPOEKTH! IUIAHUPOBKU COOPY>KEHUH, 3[aHUM, TEPPUTOPUM OXpaHSIOTCA B KaueCTBE INPOU3BEIEHUM
apXUTEKTYpPBl; MPEIUIOKEHUs, ONpENCISAIONINe BHEIIHWN BHJ W3AENUH, MOTyT OBITH IPH3HAHBI
IIPOMBIIIJIEHHBIMA ~ 00pa3llaMy; HOBBIE COpTa pPACTEHHMH ¥ TOPOXABI JKUBOTHBIX  OXPaHSIIOTCA
3aKOHOJATENIBCTBOM O CEJIEKIMOHHBIX JOCTHKCHUSAX; B KAa4eCTBE CAMOCTOSATEIBHBIX OOBEKTOB OXpaHBI
BBICTYAIOT TOIMOJOIMHM HWHTErpajlbHbIX MHUKPOCXEM M T.JI. 3aKOHOJATENb JHIIb IOJYEPKUBAET, UYTO
Ha3BaHHBIE 00BEKTHI HE MPHU3HAIOTCA H300peTeHrAMH. OCHOBHOM NMPUYHMHOM 3TOTO I OONBIIMHCTBA U3
HUX CIY>)KHT TO, YTO OHHM HE SBIIAIOTCS TEXHMYECKUMM PEIIECHUSAMM 3aJaud, T.€. HE NOANANAlOT IIOf
HOHSITHE YCTPOHCTBA, crioco0a, BElecTBa WK mTaMMa. Ecii ske KOHKpEeTHOE pelleHue, Oyab TO peleHre
3a7a4M MO3HAHMS, PEIICHHE BHEIIHETO BHUAA M3JETHS WIH HPOEKT COOPYXKEHUs, oOeclieunBaeT TOT WIH
UHOI TeXHUYECKUH Pe3yNbTaT, OHO MOXKET OBITh IPU3HAHO U300PETEHUEM.

Oco60 crenyeT OCTAHOBHUTBHCS HAa PEIICHHUSX, KOTOPbIM HE INPEJOCTABISIETCS MpaBOBas OXpaHa
BBUJLYy UX NpOMUEOpeuls 00ueCmeeHHbIM UHMePeCam, NPUHYUNAM 2yMaHHOCmU U Mopaau. B oTiandue ot
IpYTHX OOBEKTOB, HE NPH3HABAEMBIX H300PETCHMSIMH, YKa3aHHbIE DEIICHHS COOTBETCTBYIOT BCEM
KPUTEpUSM MaTEHTOCIOCOOHOCTH, HO HE OXPAHSIOTCS B CHIY NPSAMOro ykasaHus 3akoHa. Kak BepHO
OTMEUaeTcs B IUTEPAType, IPH OTHECCHUH PELICHU K IPOTUBOPEYAIINM OOIIIECTBEHHBIM HHTEPECaM CaMu
3TH «OOIIECTBEHHBIE HHTEPECHD JOIDKHBI OBITh OTPAYKEHBI B TEX MJIM MHBIX MPaBHUJIAX, YCTAHOBICHHBIX OT
NMEHH oO0IecTBa YINOJHOMOYEHHBIMH Ha TO KOMIICTEHTHBIMH OpraHaMy (HampuMmep, 3amper
HCTIONIb30BAHUS TEX WJIM MHBIX BEIIECTB, Y KOTOPHIX BBIIBICHHI KaHLIEPOTE€HHbIE CBOIicTBa). B mpoTuBHOM
Cllydae CChIIKA Ha OOIIECTBEHHBIE HHTEPECH! MOTJIA OBl CITy’KHTh OCHOBAHHEM JUIS OTKa3a B MATCHTOBAaHUHU
OONBIIMHCTBA 3asBIseMbIX pelleHUd. HampoTuB, oTpullaHue NATEHTOCIOCOOHOCTH MO MpPHYHHE
IIPOTUBOpPEYUs MPUHLIMIIAM T[YMaHHOCTM M MOpald OCHOBBIBAETCS Ha HPABCTBEHHBIX HOpMaX,
HOAJEPKIBAEMbIX TOJNBKO CHJIONH OOIIECTBEHHOTO MHEHHMs (HapUMep, MO 3TOH MIPUYMHE HE MaTEHTYIOTCS
MIPUCTIOCOOJICHNUS IS a3apTHBIX UTP, Oy CaMOyOHHCTBa | T.11.).

B ornuume oT paHee AEHCTBOBABUIETO 3aKOHOJATENbCTBA U3 IEPEUHS HEOXPAHSAEMBIX PELICHUM
UCKJIIOYECHBl SIBHO Oecmosie3Hble M300peTeHus. UTo Kacaercs M300peTeHHMM, MNPH3HABAEMBIX B
YCTAHOBJIEHHOM MOPSIIKE CEKPETHBIMHM, TO OHM IOJB3YIOTCS NpaBoBOM oxpaHoil. OnHaKo YCIOBHSA
OpPEAOCTABICHUsI 3TOM OXpaHbl, € 00beM U MOPSJOK OOpalleHUs C CEKPETHBIMH H300pETCHUAMHU B
coorBeTcTBUM ¢ M. 5 cr. 3 IlateHTHoro 3akoHa P® 1OMKHBI OBITH OIpENENCHbl CHEIHAIBHBIM
3aKOHOZAATENBCTBOM.

. YcnoBust natreHTocnocooHoctu 1. Beenenue

B cr. 27 Cornamenuss TPUIIC ycranaBmuBarmOTCS TpU KpUTEpUsS MATEHTOCIIOCOOHOCTH
uzobperenus: 1) HOBU3HA; 2) U300peTaTeNIbCKUN YPOBEHb («HEOUEBUIHOCTH») W 3) MPOMBILILIEHHAs
npuMEeHUMOCTh. Kaxkmoe w3 yKa3aHHBIX TpeOOBAaHWH SIBISIETCS 3HAYMMBIM TOJBKO B TIPHUBS3KE K
oTpeneneHHon nate. Hampumep, TeneBuaeHNe MOTIIO CTaTh MATEHTOCHOCOOHBIM H300peTeHreM B 1890 r.,



a B 1990 r. yxe Her. Hike MBI OOBSCHHM, YTO aTOM MpHOpHTETa M300pETEHUs, KaK IPaBHIO, OyIeT
ABIIATHCS JaTa MMOJJa4y MATeHTHOU 3as1BKH.

B cootBerctBuu ¢ m. 1 cT. 4 IlarenTHOrOo 3akoHa P® m300peTeHHIO MpeaoCTaBIsSeTCs MpaBOBas
OXpaHa, €CITH OHO SIBIICTCS HOBBIM, IMEET N300peTaTeNbCKAH YPOBEHD U IIPOMBIIIICHHO MTpuMeHnMo. Kak
BUJMM, KPUTEPUHM MATEHTOCIOCOOHOCTH M300pETEHHUs MO POCCHUICKOMY 3aKOHOJATENBCTBY IMOJHOCTBHIO
copmagatoT ¢ TpedoBanusmu cT. 27 Cornamenus TPUIIC. Onnako u Cornamenue TPUIIC, u [TateHTHBIH
3aKk0H P® 0OCTaBIAIOT OTKPBITEIM BOIIPOC O TOM, UTO K€ IPENCTABIIET COO0M N300peTeHNE KaK TaKOBOE.

OTteuecTBEeHHAas HayKa, PaBHO KaK W paHee [EHCTBOBAaBILIEE 3aKOHOAATENbCTBO, TPATUIHOHHO
paccMaTpuBaIM H300pETCHHE B KAuCCTBE MEXHUYECKO20 peuwieHus 3adayu. B 3TOT pomoBOil mpu3HaK
M300peTeHNUS BKIAJBIBAIICS ABOSIKUM cMBICI. C OHON CTOPOHEI, H300pETaTEIbCKOE MPEIIIOKEHHIE JJOIKHO
OBLIO HE MPOCTO CTaBUThH Ty MM MHYIO 33[a4y, a YKa3bIBaTb KOHKPETHbIE IyTH U CpeAcTBa ee pewmeHus. C
JpYroil CTOpOHBI, TPeOOBAIOCh, YTOOBI pellleHHe 3a/1aur ObIJI0O TEXHUYECKHM, & HE KaKUM-IMOO WHBIM, B
YaCTHOCTH OPraHU3allMOHHBIM WM 3KOHOMHYECKUM. IIpu 3TOM akLeHT Aenajics He Ha caMoi 3az1ade, a Ha
CYIIHOCTH €€ pemeHus. VHBIME cloBaMH, C TIOMOINBI0 HW300PETCHWS MOTJIa pemarthes Jodas
IpaKkThyeckas 3ajjadya B 0ONACTH TEXHMKH, CEIbCKOIO XO3sCTBa, KyNbTyphl, 00pa3oBaHus U T. A., HO
UCKJTFOUUTENIEHO TEXHUYECKIMH CPEJICTBAMH.

[Mpu3HaBacMble 3aKOHOM BHIBI TEXHUYECKHUX pEIICHUH PACKPHIBATHCH Uepe3 IOHATHE «00beKm
uzobpemenusy. K uuciny o0beKTOB N300pEeTCHUSI OTHOCWIIUCH YCTPOMCTBA, CIIOCOOBI, BEIIECTBA, a TAKXKe
MPEUIOKEHHUS TI0 IPUMEHEHUIO YK€ U3BECTHBIX YCTPOUCTB, CIIOCOOOB M BEUIECTB 110 HOBOMY Ha3HAYEHHUIO.
Takum o0Opa3oMm, M300peTEHHEM KaK TEXHHYECKHM pPEIICHWEM 3aadd MOTJIO OBITh INPH3HAHO JIUIIb
KOHKpETHOE paboTocrocoOHOe pelleHue, MpeUIoKeHHOe B BUAE yCTpoilcTBa, crmocoba, BEllecTBa WU
MPEATIOKEHUS 110 UCTIONB30BAHUIO 3THX 0OBEKTOB 10 HOBOMY Ha3HAUCHHUIO.

Oo6pamrasce k IlareHTHOMY 3aKkoHY P®, 5erko 3aMeTWTh, Yro XOTSA CaM TEPMHH «TEXHHYECKOE
pelIeHne 3a1a4m» B HEM U He YIOTPeOIseTcsl, KOHKPETHBIE TPeOOBaHMS, IPEABSIBISIEMbIE K H300pETCHISIM
B COOTBETCTBMU C ITHM KpUTEpUEM, B 3aKoHe NpUCYTCTBYIOT. IlarenTHbIdl 3akoH P®, xak u mpexHee
3aKOHOAATENBCTBO, TPSIMO YKa3BIBACT HAa BO3MOXKHBIC OOBEKTH N300pETEHMS, TN PACIINPSI UX KPYT 3a
CYeT LITaMMOB MHKPOOPIaHU3MOB, KyJIbTYp KJIETOK PaCTEHUM U >KUBOTHBIX (. 2 cT. 4). Bce onu moryt
OBITh OTHECEHBl K TEXHUYECKHM pEIIEHUSIM B COOTBETCTBHM C DHLUKIIONEAMYECKUM OMpeaesieHueM
TEXHUKH KaK COBOKYIIHOCTU CpEACTB YEJIOBEUECKOW MEATENbHOCTH, CO3JAHHBIX U1 OCYILECTBIECHUS
MIPOIIECCOB MPOM3BOACTBA U OOCTY)KMBaHHS HETPOU3BOJICTBEHHBIX MpOIECCOB obmiectBa. HampoTus,
OOBEIUHAIONIMM MPU3HAKOM OOBEKTOB, HE MPHU3HABAEMBIX IATEHTOCIIOCOOHBIMH H300pETEHUSMH,
MepeueHb KOTOpPhIX coepkuTcss B M. 3 cr. 4 IlarenTtHoro 3akoHa P®, sBisieTcss MX HETEXHUUYECKUU
XapakTep.

Takum o00pa3oM, B COOTBETCTBUH C JACWUCTBYIOIINM 3aKOHOAATEIBCTBOM U30OpemeHuem
cuumaemcsi 8CAKUUL OOCMUSHYMbIL Yel08eKOM MBOPUECKULl pe3yIbmam, CYWHOCMb KOMOpPO2o
COCTNOUM 8 HAXOHCOEHUU KOHKPEMHbIX MEXHUYECKUX cpedCcms peulenus 3a0aqu, 803HuKuell 6 cepe
NpAKmMuyeckou 0esmenbHOCmu.

Bonpoc o ToM, oxpaHsAeTcs JM AaHHBIA pe3yabTaT 3aKOHOM, JIEKHUT B MHOW IJIOCKOCTH M caMm IO
cebe He Wrpaer pelaroulieil poliv B MPU3HAHUU TOTO MJIM WHOTO MpeasioxeHus uzodpereHueMm. OgHU
HU300pETeHUs, KOTOpBhIE OTBEYAIOT TMPEAYCMOTPEHHBIM 3aKOHOM TpeOOBaHUSM, CTAaHOBATCS B
YCTaHOBJIEHHOM HOPSIKe O(UIHATEHO IPU3HAHHBIMA OOBEKTaMH OXPAHEI; IPyTHUe H300pETEHUS, KOTOPEIe
TakuM TpeOOBaHUSAM HE COOTBETCTBYIOT WM XOTA OBl U COOTBETCTBYIOT, HO He OG(OpMJIECHBI B
YCTQHOBJIEHHOM TIOpSAKE, OXPAaHOH HE TONB3YIOTCSA, XOTS M HE MEepecTaloT OBITh M3-32 3TOTO
n3o0peTeHusIMH. K 4nciry mocieHuX MOTYT OBITh, B YaCTHOCTH, OTHECCHBI TAKHE TEXHUUECKHUE PEIICHHUS,
KOTOpblE HE O00NagaroT OOBEKTUBHOW HOBU3HOHM, XOTS U SBISIOTCA PE3yJNbTaTaMH CaMOCTOSATENbHOM
TBOPYECKOW pabOThI; pElIeHHs, IPOTUBOpEYAIe O0NIECTBEHHBIM HHTEpECaM, MPUHIIUIIAM TYMaHHOCTH U
MOpaJd, 1 Jp.

[IpaBoBoit OXpaHO# MONB3YIOTCS TE W300pPETEHHs, KOTOPBIC SBILIIOTCS HOBBIMH, HWMEIOT
M300peTaTeNbCKiii YPOBEHh M MPOMBIIUIEHHO MPUMEHUMBI. YKa3aHHbIE KPUTEPUH OXPaHOCIIOCOOHOCTH
OyIyT pacCMOTpPEHBI HUXe OoJiee ETabHO.

2. HoBu3zua

TouHoe ompenereHHe HOBHU3HBI HW300pPETEHUS OCTABICHO HAa YCMOTPEHUE HAIMOHAIBHOTO
MATCHTHOTO 3aKOHONATENLCTBA. B pa3nMuyHBIX MEXIYHAPOJTHBIX KOHBEHIUSAX IO TMATCHTHOMY TIpaBy
CTIEIUANBHO HE YTOYHSETCS, KaKhue WMEHHO CBEJCHUS JOJDKHBI OBITh COOOIIEHBI B IMOATBEPKIACHHE
HOBH3HBI M300peTeHus. [loaToMy B pasHBIX CTpaHaxX B pEHIEHWH STOr0 BOMPOCa HAOIOJAOTCS
3HAYUTEIbHBIE PACXOXKACHUS. B Ooyiee CTpOrMX MNpaBOBBIX CHUCTeMax (JIEHCTBYIONIMX, HAmpuMep, B
EBPONEHCKUX CTpaHax) €CcTh KPUTEpUil aOCOIOTHOW, T.e. OOMEMHpPOBOM, HOBH3HBI. Eciu o mompoOHOM
n300peTeHnu Tae-mubo myonukoBanack WHGOpMaIysi, ObLUTH CAETaHbl YCTHBIE COOOIIEHUS WK OHO OBLIO



o0ImMM JOCTOSIHAEM, TO B TaKUX CHCTEMaX B MAaTeHTe Ha M300peTeHHe OyIeT oTka3aHo. ExmHCTBEHHOE
UCKJIIOYEHUE MOXXET OBITh CHIENTaHO B ciy4dae, eciad uHpopMmanus o0 u300peTeHHH Obula pacKphiTa B
HapyIlleHHe 3aKOHOATEIhCTBA 00 0XpaHe KOMMEPUYECKOW TaifHbl. B HEKOTOPBIX CTpaHaX HE MPUHUMAIOTCS
BO BHUMaHHE TaKWe BUIBI PACKPHITHS MH(POPMALUK, KaK yCTHBIC CBEICHHSA. B CBS3M C BaXXHOW POJBIO,
KOTOPYIO MI'paeT e€BPOIEHCKUIl PhIHOK, paboTa Hal OONBIIMHCTBOM HM300pETEHHH BeleTcsl B 00CTaHOBKE
MIOJTHOM CEKPETHOCTH C TE€M, YTOOBI HE CTABUTH I10]] yTPO3y HAIMYME IMPU3HAKa OOIEMHUPOBONH HOBU3HEL, a
CIIEZIOBATENbHO, U BO3MOXKHOCTH TONYyYEHHS €BPONCHCKOW NMAaTeHTHOH oxpaHbl. B OonpmIMHCTBE CTpaH
M300peTeHre OTBEYaeT KPUTEPUIO HOBU3HBI, KOT/Ia OHO B LI€JIOM HE OBLIO ONMKCAaHO HU B OAHOM HCTOUHHUKE.
Ecmu CBCACHUA 06 YPOBHE€ TEXHHUKH, HGOGXOI[I/IMI)IC A JOCTHIXKCHUS PE3YyJibTaTa, KaKUM SABJISACTCA
N300peTeHNE, MOTYT OBITh MOJTYYEHBI U3 COUETaHUs HH(POpMANK U3 HECKOJIBKUX HCTOYHUKOB, TOTa PeUb
yKe JOJDKHA HATH HE 0 HOBU3HE, a CKOpee 00 «M300peTaTeIbCKOM IIare Ml H300peTaTeIbCKOM YPOBHEY
n300peTeHusl.

[NaTentHeiii 3akoH P® ompenenseT HOBU3HY KaK HEH3BECTHOCTh HM300pETCHHS W3 CBEICHHH 00
ypoBHe TexHUKU (n. 1 cr. 4). Jlanee packpblBaeTcsl caMO IMOHATUE «YPOBEHb TEXHUKW»: CBEIEHHUs 00
YpOBHE TEXHHMKH BKJIIOYAIOT JIIOOBIE CBEACHUS, CTAaBIINE OOILIENOCTYIHBIMH B MUPE JI0 JaThl MPUOPHUTETA
n300peTeHusl.

Jannast popMyITHpOBKa MO3BOJISCT aKIEHTHPOBATh BHUMAaHHME Ha TPEX OCHOBHBIX MOMEHTaX. Bo-
NEPBBIX, IPU HCCIEJOBAHUM HOBU3HBI 3afBICHHOTO PEIICHUS HCHONB3YIOTCS JHUIIb OOIeNOCTYyIHbIE
CBEJICHUS, TO €CTh CBEJEHUsI, C KOTOPBIMH MOXET O3HAKOMHUTHCS JH000€ 3aMHTepecoBaHHOe NHIOo. [Ipu
3TOM K OOIIEIOCTYITHBIM UCTOYHUKAM HH(pOPMAIHH, B YACTHOCTH, OTHOCSITCS: OIyOJIMKOBAHHEIC OTMCAHMUS
K OXpaHHBIM JJOKYMEHTaM; pOCCUICKUE U3aHuA (C AaThl IOANKMCAHUS B [1€4aTh); APyrue u3ganus (C AaThl
BHIIyCKa B cBeT); oTueThl O BeimmonHeHMn HUWP u OKP; Mmatepmansl auccepTaiuif; SKCIIOHATHI,
IIOMEIIICHHbIE Ha BBICTABKAX; YCTHBIC MOKJIAJABI, JICKIWH, BBICTYIUICHHS, CBEICHHS 00 OTKPBITOM
MIPUMEHEHUH aHAJIOTHYHBIX pemieHuit u T. 1. HampoTus, Beskoro poxaa ciyeOHast, 3aKphITasi, CeKpeTHas
I/IH(bOpMaHI/ISI BO BHMUMAaHHUC MPHU UCCIICAO0BAHUN HOBU3HBI HC TPUHUMACTCA.

Bo-BTOpBIX, NpH TPOBEpPKE HOBU3HBI YUYUTHIBAIOTCS CBEIEHHS, CTABIINC OOMIETOCTYMHBIMH HE
ToNBKO B Poccum, HO U B 3apyOeKHBIX cTpaHax. MHBIMH clOBaMy, HOBH3HA H300pEeTEHHS TOJDKHA HOCHTD
a0COJTIOTHBII MUPOBOM XapakTep.

B-Tperpux, npu onpeneneHuHu HOBU3HBI MOT'YT HCIOJB30BaTbCs TOJBKO T€ CBEAEHUS, KOTOpHIE
CTaJqH OOMIETOCTYIMHBIMH O JaThl MPUOPHTETa M300peTeHus. Bompoc o TOM, Kak ompenenseTcs nara
MPUOPUTETA U300pETEHHUS, OYAET PACCMOTPEH UyTh HUXKE.

[To obmiemMy mpaBuily pelIeHHE MepecTaeT ObITh HOBBIM C TOTO MOMEHTA, KOTJa CBEJCHHUA O HEM
oImyONMKOBaHEl WM pEIIEHHE HAYMHACT OTKPHITO HCIOJB30BaThca. Ho camoMy pa3paboTdmky
MIPEJOCTABISIETC BO3MOXKHOCTh TOJATh 3asBKY €Ile B TEUEHHE LIECTH MECSIEB, U -OHA B TEUEHUE 3TOTO
CpOKa CUMTAETCs] HOBOM.

IMpenocraBienue caMuM pa3pabOTUMKaM JIBTOTHI 10 HOBH3HE OOYCIIOBIEHO TEM, YTO HEPEAKO IO
moJadd  3asABKM  HEOOXOAMMO Ha TIPAKTHKE MPOBEPUTh TaKWe KadecTBa pEIICHUs, KaK €ro
KOHKYPEHTOCTIOCOOHOCTh, BO3MOXKHOCTh OBICTPOTO MPOMBIIIIEHHOTO OCBOCHHS, CTOMMOCTh BHEJPEHUS U
T.n. UToOBI cnenath 3TO B CHOKOWHOW OOCTAaHOBKE M 0€3 OMAaceHWil yTpaTUTh MaTeHTOCHOCOOHOCTS,
3asiBUTEISIM BO BCEM MHpE MpPENOCTaBiseTCs JbIOTHBIM NEepuoJ, B TEYEHHE KOTOPOrO0 OHM MOTYT
MPOBEPUTH HAIMUME Y U300PETEHUS TOJOOHBIX KauecTB.

3. U3o0peTaTebCcKuii ypoBeHb

[laTenToBaHMe JOPOTO OOXOIUTCS OOIIECTBY B TOM CMBICIIE, UTO JUIS YAEP KaHUS LIEHBI HAa BBICOKOM
YpOBHE MAaTEHTOOONAgaTeNb IMPOM3BOIUT CBOH TPOAYKT B OO0bEME MEHBIIEM, YE€M COILHAIBHO
onTUMaNbHBIA. /s 00mecTBa ObUTO OBI HelenecooOpa3HbIM HECTH MOA00HbBIE U3ACPKKH, €CITH ObI OHO HE
MONyYajo B3aMEH COOTBETCTBYIOUICH KOMIIEHCanuu. Vmes, KOTOpas BUTAaeT B BO3AYXE H SBIACTCA
OUEBUIHOH, HEe cynuT o0mIecTBy peanbHOl 1oib3bl. [loaTromy B Cornamenue TPUIIC BBeaeHO MOHATHE
«H300peTaTeNbCKAi Iary», IIe MO IIaroM I0APa3syMeBaeTCsl Cepbe3HOE MPOIBIDKEHIE BIIEpEa B YPOBHE
3HaHui. B Texcre CornameHus OIuH U3 KPUTEPUEB TATEHTOCIIOCOOHOCTH H300PETEHHS OTPENeIIeTCs KakK
CUHOHMMAaMH TaKUMH MOHSATHSIMH, KaK «HM300peTaTelbCKUIl Iar» Wi «HEOYEBHUAHOCTb H300PETEHH.
[Ipn »TOM mocnenHee MOHATHE 3aMMCTBOBaHO M3 marteHTHoro mpasa CIIIA. B oTHomeHuM mNOHSTHS
«HEOYECBHIHOE W300peTeHHe» BO3HUKACT BOIPOC: HE OUYEBHOHOE sl Koro? B OompmmHCTBE CTpaH
3aKOHOM, MHBIMHU MaTEHTHBIMH aKTaMHU MU CyAeOHON MPAaKTUKOW BBIBEACHO MPABUIO «OYEBHIHOCTH IJIsS
0OBIYHOTO CIIEIMANTUCTA B TAaHHOW oOmacTu». [1ocKoNbKy B HAcTOsIIEe BpeMs M300peTeHHs 1Mo OONbIIei
YacTH JENAl0TCs YYCHBIMH U HHXCHEPaMH C YHHBEPCHTETCKAM OOpa30BaHHEM M yUCHBIMU CTEIICHSIMH,
«OOBIYHBI  CHeUManucT?»  CEerogHs — O3TO YK€  YypOBeHb  Yy4YEHOro WM  HHXXEHepa,
BBICOKOTIPO()ECCHOHATILHOTO B OMPEICTICHHON 00J1aCTH, a OTHIO/Ib HE YPOBEHB PAOBOTO TPaKIaHHUHA.

SIcHO, YTO OmpeneNneHne TOTo, YTO SBJLICTCS OYCBHIHBIM, CYOBEKTHBHO TI0 cBoel mpupoze. Crops



Ha JTaHHYIO TEMYy MOTYT BO3HHMKHYTH KakK B Iporecce opOpMIICHHS NMaTeHTHOH 3asiBKH, TaK W Ha CTaJuH
CyJeOHBIX pa30MpaTeNbCTB O HAPYLIICHUM MATeHTHBIX NpaB. IlaTeHTHas ciayx0a MOXKET OTKa3aTbh B
NPUHITHU 3a8BKH Ha M300pETeHHE Ha TOM OCHOBAaHHUH, YTO IOCUMTACT M300peTeHHE O4YeBUIHBIM. Eciun
HAIMOHAJABbHOE IIATEHTHOE 3aKOHOJATENbCTBO IPEIyCMAaTPHBAET BO3MOXHOCTb JUIl TPEThUX JIHIL
BBIABUraTh (hOpPMANbHBIC BO3PAXKEHUS MPOTUB 3asBKY, OIIOHEHT TaKK€ MOXET HMX OOOCHOBBLIBAThH
OUYEBHUIHOCTHIO M300peTeHus. IlpaBaa, maTeHTHas ciayk0a MOXKET OTBEPTHYTh MOAOOHBIE BO3pakeHHs. B
T000M M3 TAKHMX CIIydaeB MEPOH 3aIUThl OyJIeT CHadaja ameluIilus K MECTHBIM OpraHaM INaTeHTHOMN
OXpaHBbl, a 3aTeM Y€ B BBIIIECTOSAINUI CyJ CIenuanbHONl miu oOliell IOpUCAMKLIUU B CTOJMIE TOTO
roCyJapcTBa, TAe HaXOMUTCS MaTeHTHas ciayxk0a. VM MOCKONBKY anelsIHOHHBIE TPOLEAYpPHl MIPOXOIST B
CXOJHOM TIOPSIIKE, €CTh BEPOSTHOCTH TOTO, YTO MMEHHO CyneOHas MpakTWKa Pa3HBIX CTPaH IOPOIMT
JIOCTATOYHO €JMHO0Opa3HbIe KPUTEPHH OTPeeIeHIsI O4eBUAHOCTH H300peTenHus. [Ipobiaema ycnoxuseTcs
TEM, YTO €CTh CTPAaHBI, I'/I¢ CYIIECTBYET CHCTEMa pasHBIX CyJIOB, paCCMaTPHBAIOLINX MATCHTHBIC JieNia B
Ka4eCTBE MEPBOM MHCTAHIMU, U MHOTO MPOMEXKYTOUHBIX ANEJUIUOHHBIX HMHCTAaHLUH, B IOPUCAMKLIUIO
KOTOPBIX BXOAMT PACCMOTPEHHE el O MAaTeHTHBIX HapymleHusX. OTBETYMKH MO TakuM JelaM, Kak
IpPaBUIIO, B KQXKJON MHCTAHIIMU JJOKA3bIBAIOT, YTO MATEHT HE MOXKET UMETh FIOPUANYECKON CUIIBI B CBSA3U C
OUYEBHUIHOCTBIO M300peTeHNs. B oTaenbHO B3ATOH IpakTHKE cyAa oOmmiel IOpUCAMKLIUU PAacCMOTpPEHUE
MATEHTHBIX €] CIy4aeTcsl JOCTATOYHO PENKO, U MOTOMY MAJO BEPOATHO, YTO U3 UX MPAKTUKU POAUTCA
KpUTepuil ompeneneHus O4eBUAHOCTU n300peTeHus. [1o 3Tol mpUuYMHE MHOTHE 3KCIEpPTHl MO0 MaTeHTaM
HOJIICPKUBAIOT UJICIO CO3/IaHMS €IMHBIX MATCHTHBIX aleJUIIIHOHHbBIX CYI0B B Kax 10 cTpaHe. [1o 3Toii sxe
JIOTHKE MPEIJIaracTcsl Co3JaHue €IMHOro anemmsinuoHHoro cyna maid EC ¢ ropucaukinuei paccMoTpeHHs
HAaTEHTHBIX JIeJl, BOZHUKAIOIUX B CTPaHaX—YJIEHaX COI03a.

B coorBerctBum ¢ m. 1 cT. 4 IlatenTHOrO 3akoHa PD uzobOpemenue umeem uzobpemamenvckuil
YpoGeHb, eciu OHO Ol Cneyuarucma AGHbLIM 00pazom He credyem u3 yposua mexnuxu. Kax BuIuM,
YPOBEHb TEXHUKH CIY)KHUT MCXOTHOW 0a30i A ONpeneneHHs He TONBKO HOBH3HBI pa3pabOTKH, HO U ee
HU300pETaTeNIbCKOTO yPOBHSA. be3yclioBHO, 3TO CBHUIETENBCTBYET O OJNM30CTH YKa3aHHBIX KPUTEPHEB, HO
OTHIOAb HE O3HAauaeT UX coBnajaeHus. lIpu aHammse ypoBHS TE€XHUKH BO BpeMs IPOBEPKHU HOBU3HBI
3asBJICHHOT'O M300pETEHNUS BBIABIIOTCS aHAIOTH N300PETEHNS W PON3BOJUTCS CPaBHEHHE H300pETEHUS C
KaXJbIM U3 aHAJIOrOB B OTAEIbHOCTU. lIpM ompeneneHUM HOBHU3HBI H300pETEHUs HE JOMYCKaeTcs
NpPUBEJCHIE HECKONbKMX MCTOYHHKOB HH(OPMAIMM I HOKa3bIBAHUS HM3BECTHOCTH COBOKYITHOCTH
MIPU3HAKOB N300pETEHHUS.

HanpoTuB, mpu HUCCIENOBAaHUM TOro, OONafaeT JU 3adBICHHOE pPEIICHHE H300peTaTeIbCKUM
YPOBHEM WM HET, B pacyeT MOXKET IPHUHUMAThCA HH(pOpMaIus O JIOOBIX pPEHICHUSIX, 00JalaroImux
NpPU3HAKAMH, XapaKTEPHBIMH [T HCCIIEyeMOTO penreHus. IHIMH ClI0BaMH, H300pETaTeIbCKIM YPOBHEM
OyzeTr o0nafaTh JNUIIb TO pellleHHe, KOTOPOEe MMEET NMPHU3HAKHU, €llle HE M3BECTHBIC U3 YPOBHS TEXHHKH.
IIpu 3ToM BO BHUMAaHHE NPHHUMAIOTCA TOJBKO OOIIEAOCTYNHBIE cBeleHHA. IlogaHHBIE 3as9BKH Ha
U300peTeHNe U MOJIE3HbIE MOJENH, a TAKXKE 3allaTeHTOBaHHbBIE B Poccuy n300peTeHns 1 MoJIe3HbIe MOJIEH,
€CIIU CBEJIEHUS O HUX HE OMyOJIMKOBaHbI, B YPOBEHb TEXHHUKU IPU HCCIEIOBAaHUU JAHHOTO KPUTEPHUS HE
BKJIFOUAIOTCS.

N3o06perarensckuil ypoBeHb, KaK M HOBH3HA, yCTAHABIMBACTCS HAa JaTy MPUOPUTETA. 3asBUTENIO
TOYHO TaK e IpPeJOCTaBIsIEeTCs O-MECSUHBIM JIbIOTHBIA CpPOK, B TEUEHHE KOTOPOrO, HECMOTpS Ha
00HApOJOBaHUE CBEJACHUN O CYLIECTBE pELICHUS CaMHUM pa3pabOTUHMKOM, OHO CUMUTAETCS eIle He
YTPaTHBIINM H300pPETATENbCKIH YPOBEHb.

Ipn ananmu3e cymiecTBa KPUTEPHUsT «M300peTaTeNbCKAI YPOBEHB» MEPBOCTENIEHHOE 3HAYEHHE NMEET
TPAaKTOBKA MOHSATUH «CIELUAIUCT» U «OYEBUIAHOCTBbY, uepe3 KOTopble OH ompenensercs. B IlarenTHOM
3akoHe PD moHsTHE «cHIenuanucT» He packpbiBaeTcsl. OnMUpasich Ha OIBIT T€X CTPaH, B MATCHTHBIX 3aKOHAX
KOTOPBIX HCHONB3yeTcd 3Ta YCIOBHasg (HUrypa, MOXKHO CHETaTh BBIBOJA, YTO IOJ CICIHAIHCTOM
HOoJpa3yMeBaeTcs JUIOo, o0najampoliee JOCTYIHbBIMU CPEJHUMU 3HAHUSMU B TOI 001acTH, B KOTOPOIl OHO
paboTaeT U K KOTOPOH OTHOCHUTCS 3asIBIIEHHOE H300peTCHHUE.

OueBHIHO, YTO B COBPEMEHHBIX YCIOBHUSX HEJNB3S OBITH CIIEIMAINCTOM BO BCEX O0JACTAX 3HAHUS,
«cHenuanucToM Boobuie». IloaToMy mpu MpoBeAEHUM AKCIEPTU3bl U300PETATENLCKUH YPOBEHb AOJKEH
IPOBEPSITHCS 110 BCEM OOIIENOCTYIHBIM HCTOYHHKAM HH(OpMalnH, OJHAKO B Ipejesax ToH obmactu
3HAaHUH, K KOTOPOW OTHOCHUTCS 3asBICHHOE H300pETEHHE.

YrtoObl OBITH MAaTEHTOCIOCOOHBIM, M300pETeHNE HE MODKHO SIBHBIM JUI CIIEIIHAICTOB 00pa3oM
CJIeI0BaTh U3 YPOBHS TEXHUKHU, TO €CTh OBbITh AJIS CIIEIUATNCTa OYEeBUAHBIM. OUeBUIHOE — 3TO 3HAUUT HE
BBIXOJIAIIEE 32 MPe/esIbl HOPMAIBHOTO IIpOrpecca B TEXHOJOTUH, a caMo co0oil pasymeromieecs WIIH JKe
JOTMYECKH BBITEKAIOIIEE W3 YPOBHA TEXHUKH, TO €CTh HE MPEANOJararouee HCHOIb30BaHUs
U300peTaTeNbCKOro  TajdaHTa. OTO TE  pPEUICHUs, K KOTOPBIM  CHOCOOGH MNpHHTH  mro0oi
KBATM(UIIMPOBAHHBIN CHIENUAINCT B ONPEACTICHHON 00IaCTH TEXHUKH.

4. TIpoMbInIeHHAS] MIPUMEHUMOCTD



Takoil kpuTepuil MaTEHTOCIOCOOHOCTH H300pPETEHUs, KaK MPOMBIIUICHHAs HMPUMEHUMOCTD, HE
uMmeer eauHooOpazHoro TonkoBaHus. B Cormamenun TPUIIC ykassiBaeTcsi, YTO CHHOHHMOM
«TPOMBIIICHHON MPHUMEHUMOCTI SIBISIETCS MOHATHE «IOJE3HOCTh M300peTeHms». [Ipeacrasmsiercs, 9To
oba TOHATHS TyMaHHBI B paBHO# creneHd. EcTh TrONM, KOTOpBIE OOPAIIAlOTCS € MATCHTHOH 3asiBKOM
UCKJIIOYMTENIFHO TSI TOTO, 4TOOBI clenaTh 3TO (DaKTOM cBoel Ouorpaduu. BoJBHIMHCTBO ke 3asBOK
JeTaeTcsl KPYIMHBIMA KOMITAaHUSMH TIOCJIE TOTO, KaK OHH TIIATEIFHO B3BECIIIHN 3aTPAThl HA IIATCHTOBAHUE H
IpEANoIaracMyro MPpUObLTb OT TOTYYCHHS HUCKIIOUYNTEIBHBIX MPaB. TakuM 00pa3oM, M0 OONBIIOMY CUETY
NaTeHTOBAaHWE — JTO HeKas 00JacTh pacyeTa MPUOBLIM OT MCIOJIb30BaHU H300peTeHus. Borpockl ms
00CYXKJICHUST BO3HUKAIOT B CUTYaIlM, KOTZa M300peTaTh jKelaeT OXBATHTh 3asBKOW OOJBIIYIO OOJIACTH
OyAyIINX TEXHOJOTWH, HE pacKphIBas MpU 3TOM HH()OPMALUIO HACTOIBKO, YTOOBI cIenath n3o0peTeHre
IpUMEHUMBIM. Tak, HampuMmep, BO3HUKIM CHOpBHl IPU IIONBITKE 3aIaTEHTOBATh HOBBIM XMMHUYECKHM
KOMITOHEHT, O KOTOPOM OBUIO 3asBICHO TOJNBKO, YTO «OH MOXXET OBITh HCIIONB30BaH B HAYYHBIX
sKcnepuMeHTax». [Ipn BeIgaue maTteHTa 1mo TaKoil 3asBKE €CTh PHCK, YTO HEKTO COOMPAET KOMITBIOTEPHYIO
0a3y JaHHBIX O BO3MOXKHBIX XUMHYECKHX KOMIIOHCHTAX M MPOCTO IEYATACT 3asBKU HA KKIBIH U3 HUX, HE
NPUHOCS peabHOMN MOJIb3bI O0IIECTRY.

CormacHo IlarenTHOMYy 3akoHy P® mpm3HakoM W300peTeHHUS SIBISICTCS  NPOMbIULIEHHAS
npumenumocms. MN300peTeHne SBISETCS NPOMBIIUICHHO IPUMEHUMBIM, €CIH OHO MOXeT OBITh
UCIOJb30BAHO B IIPOMBIIIJIEHHOCTH, CEIbCKOM XO3SICTBE, 3APaBOOXPAaHEHUUM M JPYIMX OTpaciisix
nesitenbHOCTH. CaM  TEepMHH — IIPOMBINIICHHAS TNPUMEHUMOCTHY» HE BIIOJHE aJEKBATHO OTpakaeT
BKJIaZIbIBaeMOe B Hero cojepkanue. B Poccum, kak m Bessme, eMy maercsi camMoe LIMPOKOE TOJNKOBAaHMUE,
O3Hauarolee, 1o CyTH Jiejia, BO3MOKHOCTD PaKTHUECKOT0 MCIOIb30BaHMs M300peTeHus B Jitodoi chepe
YeJI0BEYeCKO JesiTenbHocTH. CriemyeT 0co00 MOAYepKHYTh, YTO B COOTBETCTBHH C POCCHHCKHM
[laTeHTHBIM 3aKOHOM IPOMBIIICHHO TPUMEHUMBIME CUUTAIOTCSI M METOIBI IPOMMIIAKTHKY, THATHOCTHKH
U JIedeHus 3a0oieBaHMU JIOAedl M JKMBOTHBIX, KOTOpBIE IO 3aKOHOAATENIBCTBY MHOTHX CTpaH He
IPU3HAIOTCS TTATCHTOCIIOCOOHBIMH.

B ormuume OT MpU3HAKOB HOBU3HBI M M300PETATENECKOTO YPOBHS KPUTCPHH MPOMBIIIICHHON
MPUMEHUMOCTH MIPSIMO HE CBSI3BIBACTCS 3aKOHOM C YPOBHEM TEXHUKHU W JATOH mpuoputera. Mexay TeM
TaKas CBsI3b, O€3yCIIOBHO, IMEETCSI, XOTS MOJXO0]T K NCTIONB30BAaHNIO H3BECTHBIX CBEICHHUH, OXBATHIBAEMBIX
MIOHATHEM «YPOBEHb TEXHHKH», SBISIETCS MHBIM. ECIM ¢ TOYKM 3peHHs HOBU3HBI M HU300PETaTEIECKOTO
YPOBHSI 0053aTETBHO JIOJDKEH HMETh MECTO BBIXOJ 3a IpeJeibl YPOBHS TEXHUKH, TO TIPH IMPOBEPKE
HpOMLI].HJ'IeHHOﬁ MPUMCEHUMOCTH JOJI’KHO 6]>ITI) YCTaHOBJICHO, YTO I/I306peTeHI/Ie OCYIIECTBUMO UMCHHO IIPpHU
JAHHOM YPOBHE TEXHHKH.

E. ®opmanbHbie TpeOOBaHNS K 3asiBKe HA IAaTCHTOBAHUE
1. Beenenue

CymecTBYIOT YeTKHE MEeXIyHapOIHBIE CTaHTApTHl O(OPMIICHHS HAaTEHTHOW 3asBKU. [ aBHBIMH
JOKYMEHTaMH, B KOTOPBIX OHH H3JIOXKCHBI, SIBISIFOTCS JJoTOBOp 0 MaTeHTHOH Koonepanuu U MHCTpyKIus K
Hemy®. 3asBKH, MOCTYIAIOUME B COOTBETCTBHH C TPOLCAYPAMH, yCTAHOBICHHBIMH JlOTOBOPOM, H
COCTaBJICHHBIC C COONIOJICHNEM BCEX (POPMATBHBIX TPEOOBAHUH, TOIDKHBI IPUHUMATECS YIACTBYIOMIAMH B
HEM CTpaHaMH, BHE 3aBHCHMOCTH OT TOTO, COOTBETCTBYIOT STH 3asBKA WM HET (POPMATBLHOCTSIM,
NPUHATBIM B JTAHHOW OTHENbHO B3ATOW cTpaHe. Hampumep, mo moamnucanusi JloroBopa o MaTeHTHOM
koorepanui B CIIA He mpuHMManuch MaTEHTHHIE 3asBKH, BBINIOJHEHHbIE Ha Oymare ¢opmarta A4.
JHeiictBytommas MHcTpykius k JloroBopy NpeanuchiBaeT BceM CTpaHaM NMPUHUMATh 3asBKM Ha Oymare
aToro ¢opmaTa, €Clid OHU MPENCTaBIAIOTCA ¢ cobOmroaeHneM Bcex mpouenyp. CLIA Obuid BBIHYKICHBI
nocne mnoanucaHus JloroBopa HW3MEHUTh CBOM IpaBWia. MHOTHE CTpaHbl BBeNH y cebsd Te xe
(hopMaIBHOCTH, YTO M TPEIyCMOTpEHHBIE J[oroBOpOM, M CTa MX HMPUMEHSATh B OTHOIICHHWH 3asBOK, HE
AMEIOINX MEXIyHApOJHOTO XapakTepa. B IemoM 3To cephe3HO MOBIMSUIO Ha IpoIecc YHH(HUKAIH
odopmiieHHs] aTeHToB. JIOroBOpOM O MaTEHTHOH KOOMepaluu M PeriaMeHTOM K HeMy OBl BBEJCH B
JieiicTBHe Tenblid Habop cnenuduuecKkux TpeOOBaHWH, Kacatomuxcs U GOpMBI, U copep KaHUs TATEHTHON
3asBKH.

Cratseii 3 (2) JoroBopa npeaycMaTpuBaeTcs, 4To:

«MexayHapoaHas 3asBKa TOJDKHA CONEPKATh, KaK 3TO MPEIyCMOTPEHO B HacTosmeM JloroBope u
Wuctpykium, 3asBieHue, ONMCaHre N300peTeHus, popMyITy H300pETeHU, YePTEKH (€CITH HEOOX0IUMO) H
AHHOTAIIHION.

OavH u3 BaKHEHIIMX MPUHIIMIIOB, HA KOTOPHIX OCHOBAaHA MATEHTHAsl CUCTEMa, COCTOUT B TOM, YTO
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HEMPEMEHHBIM YCIIOBHEM TPEIOCTABICHHS TPAaBOBOW OXpaHbl TOW WJIM HHOH pa3paboOTKe SBISIETCS
odpuuanbHOEe NpU3HAHUE €€ OOBEKTOM MATeHTHOTo mpaBa. CaMO MpU3HAHHE MOXKET OCYIIECTBISITHCS
pasHBIMU MyTSAMH, OBITh OTHOCUTENBHO CIOXKHBIM WJIH, HAMPOTUB, CBEJICHHBIM K MPEJEIbHO YIPOIEHHON
(hopMaNbHOI Tporieype, KOTopas, OTHaKO, o0s3aTenbHa. Eciu uzobpemenue omseuaem 6cem Kpumepusim
O0XPAHOCNOCOOHOCMU, HO OPUYUATLHO OAHHBLI Gakm He NOOMEEPI’COeH, OHO NAMEHMHbIM NPABOM He
oxpausiemcs. B 3TOM COCTOMT OJHO M3 BAXKHBIX Pa3UYUd, CYHIECTBYIOIIUX MEXAY MAaTEHTHBIM H
ABTOPCKUM TIpaBOM. B oTnu4me OT aBTOPCKOro IMpaBa, KOTOPOE OXpaHSAET IPOU3BEICHHUS HAyKH,
JIUTEPATYPHI U UCKYCCTBA C MOMEHTA MPUIaHUSI UM 00BEKTUBHON (DOPMBI, JOIMyCKAOMIEH BO3MOXHOCTh UX
BOCIIPUSTHSI JPYTMMH JIMIAMH, [aTEHTHOE TMPaBO OXPaHSET COOTBETCTBYIOIIME TEXHUUYECKUE W
XYJI0)KECTBEHHO-KOHCTPYKTOPCKHE ~ Pa3padOTKA  TONBKO TOCHe O(HUIMANIBHOTO TpPH3HAHUA  HMX
HM300pETCHHUSAMH, TIOJIE3HBIMA MOJCISAMH MM MPOMBIIUICHHBIMHA 00pa3laMu, dYTO Mpearnoiaraet
BBIIIOJIHEHUE psifa hopManbHOCTEl. YKazaHHbIE (POPMAIEHOCTH OOBIYHO CBOAATCS] K COCTABICHUIO 0CO00
3asiBKM Ha BBIJJAUy MMAaTEHTa MJIM WHOTO OXPAaHHOTO JIOKYMEHTa Ha pa3padoTKy, K pACCMOTPECHHUIO JaHHON
3assBKM [laTeHTHBIM BEJOMCTBOM W BBIHECEHHUIO PEHICHHS O BbIgade maTeHTa. [10J00HBIA MOPSIOK
JercTByeT u B Poccuu.

OCHOBHBIE IPUHIIAITHAIBHBIE MOMEHTHI O(OPMIICHUS MATEHTHBIX MPaB Ha 0ObEKTHI MPOMBILILICHHON
COOCTBEHHOCTH 3aKperuieHbl [1aTeHTHBIM 3akoHOM P®. Bonee netampbHOE peryavpoBaHHE 3THX BOMPOCOB
OCYIIECTBIISIETCS TI0J{3aKOHHBIMU aKTaMH, B yacTHOCTH [IpaBuiamMu cocTaBiieHus, TOIa9l U PACCMOTPEHHUSI
3as5BOK Ha BBIIa4y TIATEGHTOB Ha COOTBETCTBYIOIIME OOBEKTHI MPOMBIILIEHHOH COOCTBEHHOCTH,
yTBepKIeHHBIMH [[aTeHTHBIM BegoMcTBOM PO.

[TaTeHnTHas 3asBKa COCTABIJISETCS IO CTPOTO OIpPEACIICHHBIM MPAaBHJIaM, OTCTYIUIEHUE OT KOTOPBIX
HeponycTUMo. CaMo TIOHSATHE «3asBKa» SBISETCS COOMpATENbHBIM U OXBaThIBAE€T COOOM Pl OTACIBHBIX
nokyMeHToB. CormacHo cr. 16 IlateHTHOro 3akoHa P® 3asBKkM Ha BBIJauy MaTeHTa HAa W300peTEHHE
JIOJKHBI COIePIKATh:

1) 3asBneHHE O BBIAAYE MMATEHTA;

2) onucaHue H300PETEHHS, PACKPBIBAOIIEE €TO C TIOTHOTON, JOCTATOUYHON JJIsl OCYIIECTBIICHUS;

3) dbopmyiy n300peTeHUSs, BRIPAXKAIOIIYIO €r0 CYIIHOCTh U MOJTHOCTHIO OCHOBAHHYIO Ha OITMCAHHH;

4) 4epTeKU U UHBIC MaTEPHAIIBI, €CITH OHM HEOOXOAMMBI JJIs MOHUMAaHUS CYITHOCTU N300pETEHNS;

5) pedepar.

[Ipu ucnpalMBaHUU KOHBEHIIMOHHOT'O TMPHOPHUTETA K 3asBKE MpPUJIAracTcs KOMHS TEpBOU 3asiBKH,
KOTOpasi MOXET OBITh IMPEJICTABIICHA HE IMO3JHEE TPEX MECSIICB C JaThl MOCTYIUICHUS KOHBEHIIMOHHOMN
3as1BKHU B [laTeHTHOE BEJOMCTBO.

3asiBIieHUE O BBIJAYe MATEHTA TPEACTABISICTCS HAa PYycCKOM s3bike. [Ipodwe JTOKYMEHTHI 3asBKH
MIPEJICTABIISIOTCS HA PYCCKOM WJIM JIPYTOM sI3bIKe. ECIIM JTOKYMEHTBHI 3asBKU TPEJICTaBIECHBI HA JIPYTOM
A3bIKe, K 3asfBKE TpUIIaraeTcs MX IMEPeBOJ Ha PYCCKUH S3BIK, KOTOPBIA MOXET OBITh MPEACTaBICH HE
MO3/THEE JIBYX MECSIICB IMOCIIC TIOCTYIJICHUS 3asBKU B [laTeHTHOE BEJJOMCTBO.

2. 3asiBJIeHHE 0 BbIJIa4ye MaTEeHTAa

3asiBIIeHHE O BBIJaue MAaTeHTa JaeT OCHOBHYIO MH(popManui o0 o0bekTe mareHToBaHus. OHO
JIOJDKHO COZepIKaTh Ha3BaHWE WM300peTeHus (Hampumep, Tee(OHHBIM aBTOOTBETYHK), UM H ajpec
3asIBUTENS, a TAKXKE MMS U QJIpeC MAaTEHTHOTO MOBEPCHHOT'O 3asBUTEIS, €CIU TaKOBOU mmeercs. B
HEKOTOPBIX CTpaHax TpeOyeTcs, YTOOBl B 3asBICHUH YKa3bIBAIHCh UMS U aJipec M300peTaTens, eciu
OH caM He sBisercs 3asBuTeneM. CyIIecTBYIOT M HEKOTOpBIE Apyrve (hopMaIbHOCTH, KOTOpEIE
JOJDKHBI OBITH OTpakeHbl B 3asBieHHMH. K MX 9mciny oTHocATcsA mpocbk0a 00 YCTaHOBJIEHHWM ATl
MPUOPUTETA, UCIPANIMBAHUE OMPEACICHHOIO BUAAa OXpaHbl M yKa3aHHWE Ha (akT mojadu (eciu OH
MMEIl MECTO) MePBOHAYAIBHON (MCXOIHO) 3asiBKM WIIM Ha HAJTMYUE UCXOIHOTO IaTeHTa. 3asBICHUE O
MIPUOpPUTETE O3HAYAeT (B MOJTHOM COOTBETCTBMH ¢ [laprKcKkoil KOHBEHIMEH) MPaBoO Ha MCIIOJIb30BaHUE
MATCHTHOW OXpaHbl MO JaTe MEPBOro OOpaleHHs, KOTOPOS UMEET CUIIy MPABWIBHO O(OPMIICHHOM
HAI[MOHAIIEHOW 3asfBKM B TedeHue 12 MecsleB B m000H W3 crpaH — ydacTtHull [lapmkckoit
KOHBEHIIMH. TakuM 00pa3oM, e€ciu 3asBHUTENb Moaan onHy 3asBKy 4 saBaps 2000 r. B SAnonunm, a
npyryto B Kanane 28 nexadps 2000 r., To cuuraercs, yTo oH nojai 3asBky B Kanane 4 suBaps 2000 .
Ho mpuoputer npemocrasisercs He aBTOMaTHYECKH, TIOCKOJIBKY MTATEHTHOE BEIOMCTBO OJHON CTpaHbI
HE MOJXKET 3HaTh O 3asBKaX, MMOJAHHBIX B TakWe jK€ BEJOMCTBA APYTUX ydacTByrommx B KoHBeHIHN
ctpal. Takum 00pa3om, YTOOBI BOCIIOJIB30BAThCs MPABOM MPHOpUTETA MO [lapuKCKON KOHBEHIIWH,
3asIBUTENb JIOJKCH BKIIFOUUTH MH(DOPMAIIMIO O TMMojaye 3asBKU B APYroil CTpaHe, HA OCHOBAHUM YETO
OH Y TIPUTA3aET Ha TPHOPUTET.

B HeKOTOpHIX cTpaHax CyIIeCTBYET HECKOJIBKO BHUJOB ITATEHTOB, B X YHCJIO BXOJAT, HAIIPUMED,
OOBIUHBIN MATEHT, ATCHT Ha MOJIC3HYI0 MOJEb UM MAaTEeHT Ha MPOMBINUICHHBIA oOpasell. [loaTomy B



3asiBIIGHUM JOJDKEH OBITh YKa3aH WMEHHO TOT OOBEKT, Ha KOTOPBIA HCIpAIIMBaeTCs] MaTeHTHAs
oXpaHa. 3aKOHOAATEILCTBO OTMCIBHBIX CTPaH MO-PA3HOMY TPAKTYET BOIIPOC U O PA3IUYHBIX 00BEKTaX
OXpaHbl, © O TOM, MOXET JII OHAa OJHOBPEMEHHO MPEAOCTABIATHCA OJHOMY WM HECKOJIBKUM
oOwvexTam. Ilpm ompeneneHHBIX 00CTOATENHCTBAX HA TMOJAHHYIO MATEHTHYIO 3asBKYy MOXKET
paclpoCTpaHUTbCS MOPUOPUTET paHEe NOJAAHHOM 3adBKU. B HEKOTOpPBIX CTpaHax MpOUELypor
oopmiieHUs (B KadeCTBE AalIbTEPHATHUBBI K BHECCHUIO B 3asABKy HM3MCHCHUH U JIOTIOJHCHUN)
MpeayCMaTPUBAECTCSI BOBMOXHOCTh MOJIaYl HOBOM, IEPECMOTPEHHOH 3asiBKU B3aMEH paHee MOJaHHOM.
3aKOHOIATENILCTBOM TaKXKe TpPEeAyCMaTpUBAeTCs, YTO B CIIydae BKIIOYEHHS B 3asBKY IIBYX Pa3HBIX
M300pETCHUI, OHM Pa3JICNIAeTCs Ha JIBE OT/CNBbHBIC 3asABKH, KaXK/asi U3 KOTOPBIX IOJIy4aeT MPUOPUTET
[0 TMEpPBOHAYANBHOM JaTe mnojaud. OTO BaKHO C TOYKH 3PCHUS TEXHUKH KIACCU(PHUKAIUU U
WHIEKCUPOBAHUS 3aMaTCHTOBAHHBIX M300pETCHUN W y4eTa YIUIAThl MONUTHH 1o HuM. Ecnu npu onmcannn
CyTH H300peTeHHs NpU TEepBOM OOpalleHWH OBUIM NPaBUIBHO OTOOpa)XeHbI BCE HY)KHBIE JETallH,
MPaBIWIFHOCTH TATHPOBAHHS ITOCIICIYIONIMX OOpaIleHUH 0 TaTe MepBOH 1M01aul HE BBHI3BIBACT COMHEHUM.
CroXHBIE C TIPAaBOBOM TOYKH 3PEHHSI BOIPOCH BO3ZHHKAIOT B CIydasx IOCISAYIONNX OOpaIleHUd Mpu
OTIPEJICIICHUN HAINYYS B HUX HOBBIX WJCH, HE BXOAUBIIHNX B IIEPBOHAYATIBHYIO 3aiBKY, H TOTO, MOXKET JIU
10 HOBOMY OOpallleHuI0 ObITh CIIONB30BaHa J]aTa MPUOPUTETA IEPBOTO OOpAICHHUS.

3asBiICHHE O BBIJAYe IMMATCHTA II0 CBOEMY CYIIECTBY €CTh Mpoch0a 3asBHUTENS, OOpalleHHas K
[TaTeHTHOMY BEZJIOMCTBY, O IPEAOCTABICHUH MMPABOBON OXpaHbI pa3paboTKe, CyIIHOCTh KOTOPOH pacKphiTa
B ONUCAaHWU. B 3asBieHME BKIIOUAIOTCA CBEICHHS O Ha3BaHUM pa3paboOTKH, O MPEIIoaracéMoM
nmaTeHTooOmanaTene, a Takke O 3asBUTENEe W 00 aBTope. B WacTHOCTH, yKa3bIBAalOTCS MX MOJTHOE HMS
(HanMEHOBAHHUE ), MECTOKHUTENBCTBO (MECTOHAXOXKICHHE), aapec I mepenucku. CieayeT MmomTIepKHyTh,
4TO JaHHBIe 00 aBTOpE (aBTOpax) pa3paboTKK MPUBOJATCS B 3asiBJICHUH B 00s13aTETLHOM TOPSIKE, XOTS ObI
BIIOCJICZICTBUHM aBTOP (AaBTOPBI) M OTKAXKETCSI OBITH YIOMSHYTHIM B KadeCTBE TAKOBOTO B ITyOJIHMKYEMBIX
CBeleHHAX O 3asBke. [IpuMmeHsemas B pOCCHICKOM NAaTEHTHOM 3aKOHOIATENBCTBE THUIOBas (popma
3agBJICHUSI O BbIJaue MaTeHTa He MpeaycMaTpUBaeT MecTa Ui 0Co00ro yTBEPKISHHS aBTOpa (aBTOPOB) O
TOM, 9YTO HIMEHHO OH (OHH) SIBJISIETCSI WIIH, 110 KpaiHeil Mepe, HCKPEHHE BEPHT B TO, UTO SIBISICTCS IEPBBIM H
JIECHCTBUTENBHBIM cO3/aTeNieM pPa3paboTKH, XOTs 3TO W Ipedmoyaraetcs. Kpome Toro, B 3asBICHHH
coliep)KaTcs: a) mMpockba 00 YCTaHOBJIEHWHW NAThl IMPUOPHUTETA IO KOHKPETHOM naTe (JaTe MOCTYIICHUs
3asBKM, [aTe€ IOJauyd IEpBOM 3asiBKU B CTpaHe — ydacTHHLE IlapmKcKoll KOHBEHLIMH IO OXpaHe
MIPOMBIIUIEHHOH COOCTBEHHOCTH U T.J.); 0) CBEICHHUS O MATEHTHOM MTOBEPEHHOM; B) MHEHHE 3asSBUTEIS O
BO3MO>KHOCTH OTKPBITON MyONHMKaLUU CBEACHUH 0 pa3paboTKe.

3asBieHHC MOANMUCHIBACTCA 3aABUTCIIEM WJIU MMATCHTHBIM ITOBECPCHHBIM, €CJIM 3asdBKa MOJACTCA Y€pEe3
nociennero. Ecnm 3asBuTeNs — IOPHAMYECKOE JIMIIO, 3aSBICHHE IOINMCHIBACTCS PYKOBOIUTEIEM
OpraHM3alyy WU JHIOM, Ha 3TO YIOJIHOMOYCHHBIM; YKa3bIBACTCS TOJDKHOCTH MOAMUCHIBAIONICTO JIUIA, U
MOJIMTUCH CKPETUISETCS MeYaThbi0 OpraHu3aIty.

3. Onucanue n3o00peTeHns

OcHoBHas Hjiesl MATEHTHOTO MPaBa COCTOUT B TOM, YTO O0JIaaTeNIo MpaBa Ha U300peTeHne Ha
OTpPaHUYCHHBIN MEPUOJ BPEMEHHU MPEIOCTABIISIOTCS HCKIIOYUTEIbHBIC MPaBa B OOMEH Ha Mepeady B
OyayIleM JaHHOTO M300pPETeHUsS B OOIIECTBEHHOE MOJb30BaHKe. Tak, Mo UCTCUCHUN CPOKa JICHCTBUS
MaTeHTa Ha JJICKTPUYECKyIo Jamily Tomaca DJMCOHa HM3TOTOBICHHEM TaKHX JIAMI MOT 3aHSTHCS
Mr000i. DTa TIaBHas 1e7h MATEHTHOTO MpaBa MOXKET OBITh pear30BaHa, TOJBKO €CIIM H300peTaTelb
BO BCEX JETallX YETKO OMHMIIET CBOe M300pereHHe. KpoMe 3TOro, maTeHTHOE MPAaBO MHOTHX CTpaH
NpeyCMaTpUBAeT 00s3aTeNbHOEC HAJIW4YMe TaKOro TPU3HAKA HW300pPETCHUs, KaK MPOMBIIIICHHAS
MPUMEHUMOCTh, WM IOJIC3HOCTh. be3 MmoapoOHOro OmucaHus TPYIHO ONPEIC/IUTh, OTBEYACT JIH
M300peTeHrEe yKa3aHHOMY KpuTepuio. Hanpumep, B kauecTBe U300PETCHUS MOXKET OBITh IIPEICTABIICH
«BEYHBIA JIBUTATEINbY, KOTOPBIM MO OMPEJCICHUI0 HE MOXET paboTaTh, MOCKONBKY MPOTHBOPEYUT
3akoHaM Qu3uku. Ho 6e3 moapoOHOro onHcaHus MAaTeHTHOE BEJOMCTBO HE B COCTOSIHHU ONPEJEIUTh,
SIBJIICTCS JTM 3TO M300pPETEHUE MPOMBIIUICHHO TPUMEHUMBIM. TpeOOBaHMS K ONMUCAHUIO W300pETCHUS
nznoxkeHsl B cT. 29(1) Cornamenus TPUIIC:

«Crpansl — y9acTHHIBI HacTosmero CorameHus OyIyT TpeOOBaTh OT 3asBUTENS HACTOIBKO
SICHOI'O M ITIOJIHOT'O OIIMCaHUs I/I306peTeHI/I$I, YTO OHO MOJKET OBITH ITOHSTO PAAOBBIM CIICHUAJIMCTOM B
JIaHHOM o0nactu. CTpaHbl MOTYT TOTPEOOBATh OT 3asBUTEINS TAKXKE U YKa3aHUS HAWIYYIIETO crocoda
OCYIIIECTBIICHUSI U300peTeHNs Ha JaTy TOJa4yM 3asBKU HJIM, €CIH 3TO 3asBIeHUE 00 yCTaHOBJICHUU
JIaThl IPUOPUTETA, HA OTY JATy».

TpeboBaHMe yKa3aHUs «HAWIYYIIETO CIIOCO0a OCYIECTRBICHUST H300pETEHUS» HAIIEICHO Ha TO,
YTOOBI OOIMIECTBO MOJYYHIO MAKCUMAJbHYIO TIONB3y B CBOUX OTHOIICHHSX C H300peraTenem. B



MPOTHUBHOM Cly4ae W300perarenb MOXKET yKa3aTh KaKOW-IMOO BTOPOCTENEHHBIH CIOCO0, yTauB
HAWJTYYIIUi 00 Kak KOMMEpPYECKYIO TaiHy, JH00 Mo3Ke MPUOETHYB K €ro MaTeHTOBAHUIO, YeM
MIOJTYYUT JTOTIOJTHUTEIIBHYO i1 ce0s1 BBITOJTY 32 CUET YUTMHEHUS CPOKA MaTEHTHON OXPaHbI.

JeranpHple TpeOOBaHUS K OMUCAHUIO H300pETeHHS, KaK MpPaBHJIO, IOXOXH Ha T€, HYTO
n3noxeHsl B [IpaBuite 5 MHCcTpyKInu Kk /IoroBopy 0 NaTeHTHOM KOOIEpaLyu:

«a) OnucaHue JOHKHO HAYMHATHCS C Ha3BaHUS M300pPETCHUS B TOM BHJIE, KAK OHO YKa3aHO B
3asBiaeHuu. Onucanue JOIKHO:

I. yxa3eiBaTh 00IacCTh TEXHUKH, K KOTOPOH OTHOCHUTCS H300peTeHHe, M CHEeIHaIbHOCTh,
KOTOpas, M0 MHEHHUIO 3asBUTENS, MOXKET CUUTATHhCS COOTBETCTBYIOIIEH IJIs MOHUMAHUS, MOWCKA U
OKCHEPTU3bl HM300peTeHMs, W TI0 Mepe BO3MOXHOCTH, COJIEpKaTh CCHUIKY Ha JOKYMEHTHI,
oTIpeIeTsIoNre PO Ib TAKOH CIIEHaTFHOCTH;

II. packpbIBaTh CYIIHOCTH 3asBJICHHOTO M300PETEHUS B TaKMX TEPMHHAX, YTOOBI MOIJIA OBITH
MOHATHl TEXHUYECKAsl 3a/1aya (JlaXke eclii OHA HE BhIpa)KeHa KaK TaKoBas) U €€ peUICHHE, a TaKkKe
OMNUCHIBATh TEXHUUECKUH pe3ynbTaT OCyIIeCTBICHU N300pEeTCHIS;

II1. comeprxath iepeveHs GUTYp U YepTexKeH (€CITi OHU HEOOXOTUMBI );

IV. yka3pIBaTh Ha HAWIYYIIHHA, IO MHEHHIO 3asBUTEIS, CIIOCOO OCYIIECTBICHUS M300pPETECHHS, YTO
JOJDKHO OBITH CAENaHO C IPHBEACHHEM IPHMEPOB, TJie 3TO YMECTHO, M CO CCBUIKAMH Ha PUCYHKH U
YEePTEXH, CIIM TAKOBBIE UMEIOTCS;

V. 4eTko yKa3wslBaTh, KOT/Ia 3TO HE SICHO W3 OMUCAHUS W300pETEHHs WM €r0 MPUPOABI, IyTH
HPOMBIIUIEHHOTO TPUMEHEHHUS ¥ CIIOCOOBI €ro M3TOTOBIICHUS MM MCIIOJIB30BaHHMs JIM00, €CIIH OHO MOXKET
TOJIBKO HCIIONB30BAThLCS, CITOCOOBI 3TOr0. CMBICT TEPMHUHA IIPOMBIIUICHHEI JTOJHKEH HOHUMATHCS B TOM
OIMPOKOM 3HAYCHWH, KaK OH Tpakryercss B Ilapiokckoll KOHBEHIIMHM IO OXpaHE IPOMBIIUICHHOM
COOCTBEHHOCTH,

0) crmocoObI M MOPSIIOK ONMCaHMsI H300pETeHHSI, yKa3aHHbIe B aparpade (a), TOJKHBI COOM0IaThCs
3a MCKJIIOUCHHEM CIIydacB, KOTJa HPUpPONa H300pETCHUs, HHOW Croco0 WM WHOH MOPSOOK ONMHCAHHS
IOPUBEAYT K JIyYIIeMy TIOHUMAHHIO €r0 CyTH B 00Jiee SKOHOMHYHOMY OCYIIECTBICHHIO;

B) B CBSI3H C MOJIOKEHUSAMH Tlaparpada (0) KakIyr 4acTh ONMUCAHUSA, Ha KOTOPYIO €CTh yKa3aHUE B
naparpade (a), mpearnouTUTeIbHee HAYMHATH C COOTBETCTBYIOIIETO MOI3ar0JIOBKA. ..»

Onucanve W300pETCHUS SIBISICTCS ILEHTPATBHBIM JOKYMEHTOM 3asBKH W TI0 POCCHUICKOMY
3aKOHOJaTeNbCTBY. ONMcaHne JOIKHO PacKphIBaTh CYIHOCTh Pa3pabOTKU € HMOJHOTOM, JOCTATOYHOM st
ee OCYIIECTBIICHHS, M TOATBEPXKIaTh GopMyiny m3zobOperenus. Ommcanne pa3paOOTKH COCTABISIETCS IO
OTIPENIENICHHOM CXeMe, OTCTYIUICHHE OT KOTOPOil HETOITyCTUMO.

Onucanre N300peTeHUs] HAUMHACTCS ¢ YKa3aHUs €ro Ha3BaHUS U MHIEKca pyOpUKHU JeicTByomen
penakimu MexayHapoaHoi mareHTHON kiaccudpukanuu (MIIK), k KOTOpol OTHOCHTCS 3asBIsieMOe
n300peTeHHE, U COAEPKUT CICAYIOIINE Pa3IeITbL:

00J1acTh TEXHHUKH, K KOTOPOH OTHOCHTCSI H300peTeHNE;

YPOBEHB TEXHUKH;

CYIIHOCTB H300pETEHHUS;

nepedeHb GUryp depreskeil 1 MHBIX MaTepUANIOB (€CIHM OHU IPHIIATAIOTCS);

CBEJICHU I, TIOATBEPIKAAIOIIIE BOSMOKHOCTh OCYIIECTBICHHS H300pETEHUS.

He momyckaercst 3aMeHa Kakoro-1u0o pa3aerna OMMCaHUs WIH €ro YacTH OTCHUIKOW K MCTOYHHKY, B
KOTOPOM COJIEPKATCSI HEOOXOAUMBIC CBEICHHS, HANPUMEP K JINTEPaTypHOMY HCTOYHHKY, OMUCAHUIO K
paHee MO0/IaHHOM 3asiBKe, K OITUCAaHHIO K OXPAHHOMY JIOKYMEHTY H T.II.

Has3Banme wu300peTeHNsT DODKHO OBITH KPAaTKMM M TOYHBIM, CBS3aHHBIM C €T0 Ha3HAYCHUEM,
COOTBETCTBYIOIINM CYITHOCTH H300pETEHHs W, KaK MpaBmio, ompeneneHHoi pyopuke MIIK. Ha3panwme
U3JIaraeTcsi B EJMHCTBEHHOM 4YHCIIE, KpOME CJy4aeB, KOIJa yMoTpeOJseMblii TepMHH HE HMeEeT
€IMHCTBEHHOTO 4YHCNa JIMOO OTHOCHTCS K XHMHYECKHM COCAWHCHHSM, OXBaTHIBAGMbIM 0OmIei
CTPYKTYPHOH (OpMYJION.

B paznmene omucanus «OO0nacTh TEXHHKH, K KOTOPOH OTHOCHUTCS W300pPETCHUE» YKa3bIBacTCS
00JacTh IpUMeHeHHs pa3paboTku. Eciu Takux obiactell HECKOJIBKO, YKa3bIBalOTCS T€ 001aCTH, B KOTOPBIX
pa3paboTka MOXKET IIPEUMYIICCTBEHHO MTPUMEHSTHCSL.

YpOBeHb TEXHHKH PACKPHIBACTCS B ONHCAHHU ITyTEM XapaKTEePUCTUKU aHAIOTOB M300peTeHHs, C
BBIJICJICHHEM CpeAM HUX aHallora, HanOojee OJIM3KOro K W300pPETeHHIO0 MO COBOKYIHOCTH IMPH3HAKOB
(npotoTHir). AHAJIOT M300pPETEHUS — 3TO CPEACTBO TAKOTO K€ Ha3HAYCHUS, U3BECTHOC M3 CBEACHUH,
CTaBIIMX OOIIETOCTYITHBIMU JI0 JAaThl MPUOPHUTETa U300PETEHHS, U XapaKTSPHU3YIOIIEECs COBOKYITHOCTHIO
IMMPU3HAKOB, CXOAHBIX C COBOKYITHOCTBHIO CYIIECTBECHHBIX IPU3HAKOB H306peTeHI/IH. HpI/I OIMMCaHUH KaXJ0I'o
W3 aHAJIOTOB TPUBOIATCS OnOIMorpadudeckre JaHHbIE HCTOYHHKA HHPOPMAIIUH, B KOTOPOM OH PACKPBHIT,
MpU3HAKK aHajlora C yKa3aHHEM TeX W3 HHX, KOTOpPBIE COBIAJAIOT C CYHNICCTBCHHBIMH MpPHU3HAKAMH
3asBJIIEMOTO M300pETEHHUs, a TaK)KEe YKa3bIBAIOTCS W3BECTHBIC 3asBUTENIO IPHYMHBI, MPEMSATCTBYIOLINE



MOJTyYeHNIO TPeOyeMOoro TEXHHYECKOTO pe3ysibTaTa. Ecim aHamoroB HECKOIBKO, TO MOCIEIHUM
OTIUCBHIBAETCS MPOTOTHIIL.

B paznmene «CymHOCTh HM300peTeHHS» MOAPOOHO pacKphIBaeTCs 3ajada, Ha peIIeHHEe KOTOpOH
HalpaBJIeHO 3asBIsIEMOe M300peTEeHHE, a TAKKe ONMCHIBACTCA TOT TEXHHUYECKHH pe3ynbTaT, KOTOPBIH
MOXeET OBITh TNOJYYEH INPH €€ OCYLIECTBICHUH. B 3TOM pasjene yKa3bIBalOTCS BCE CYIIECTBEHHBIE
NPU3HAKH, XapaKTepPHU3YIOIIUe pa3paboTKy, ¢ BRIACICHUEM NPU3HAKOB, OTIMYUTENBHBIX OT ImpoToTHna. B
OIIMCaHUM MOJDKHO OBITH IOKA3aHO HAJMYHE MPUYUHHO-CIECICTBEHHOH CBA3M MEXIY COBOKYIMHOCTBIO
CYIIECTBEHHBIX MIPU3HAKOB 3asBISIEMOM pa3pabOTKU M €€ JOCTUraeMbIM TEXHMYECKUM pe3ynbraToM. Ilpu
PaCcKpbITUU CYHIHOCTHU I/I306peTeHI/I${ PCKOMEHAYCTCA YKa3bIiBaTb U APYIA€ HU3BCCTHBLIC 3adBUTCJIIO BHU/bI
TEXHUYIECKHX PE3YJIbTATOB, B TOM YHCJIE B YAaCTHBIX CIydYasx, B KOHKPETHBIX (hOpMax ero BHIMOTHEHUS HIH
IIPU OCOOBIX YCIIOBHSX MCHONB30BAHHA.

Texunueckuit PEIYJIbTAT MOXKET BbIPpAXKaThCsA, B YaCTHOCTH, B YMCHBILICHUU KPYTAIIETroCd MOMCHTA,
B CHIDKEHMH KO3(D(QHUIMEHTa TpeHMs, B NPENOTBPAIlCHUH 3aKIMHUBAaHMSA, CHIDKCHHM BHOpammuy,
MIOBBIIIEHUH TPOTHBOOITYXOJIEBOH aKTHBHOCTH, JIOKTM3AUH ACHCTBH JIEKapCTBEHHOTO TIpernapara 1 T.11.

Ilepeuens ¢uryp ueprexeil U MHBIX MaTepHATIOB Kak OCOOBIN pas3lesl OomUCaHUs KpoMe MepedHs
Bcex (uryp rpaduieckux n3o0paxeHuil 10DKeH coepkaTh KpaTkoe yKazaHue Ha TO, 9YTO H300paXKeHo Ha
Kaxgoil m3 HuX. Ecim mpencraBneHs! WHBIE MaTepHANBl, MOSCHSIONINE CYIIHOCTh H300peTeHHS,
HOPUBOJUTCS KPATKOE MOSICHEHHE UX COAEPKaHMUS.

B pasgene «CBeneHusi, TMOATBEPXKAAIOMINE BO3MOXKHOCTh OCYIIECTBICHUS H300PETCHUN»
00OCHOBBIBAETCS BO3MOXKHOCTH MONYYEHHS] yKa3aHHOrO B pasgene «CyIIHOCT  HM300peTeHUs»
TEXHHUECKOTO  pe3ylbTaTa. BO3MOXHOCTb  OCYIIECTBIECHUS  pa3pabOTKH, CYLIIHOCTb  KOTOpPOM
XapakTepU3yeTcs C UCIOIb30BAaHUEM INPH3HAKA, BBIPAXKEHHOT'O OOLIMM MOHSATHEM, MOJITBEPXKIAETCS OO
OIICaHWEM HEMOCPEICTBEHHO B MaTepHanax 3asBKH CPEACTBA A pealn3aldd TaKoro MpU3HAKa U
METOJIOB €ro MOIydYeHHs, TH00 yKa3aHHEeM Ha M3BECTHOCTh TAKOTO CPEACTBA MM METOJA €ro IONydYeHHS.
[Ipu uconp30BaHUH U XapaKTEPUCTHKH pa3paOdOTKH KOIUIECTBECHHBIX MPU3HAKOB, BRIPAXKEHHBIX B BUIE
UHTEpBalla 3HAYCHMs, ITOKa3bIBACTCS BO3MOXKHOCTh IIONYYEHHS TEXHHYECKOTO pe3ylbTaTa B 3TOM
nHTepBane. Jns obecriedeHns MakCHMalbHOTO OOBEMa IIpaB HHTEPBAI 3HAYECHWH IielIecoo0pa3sHo
BBIOMpATh UCXOIS M3 YCIOBHS OTCYTCTBHS 3a €ro MpejelaMd BO3MOXHOCTU IIOJyYCHHS YKa3aHHOTO
TEXHUYECKOTO pe3ynbTaTa. BO3MOXXHOCTH OCYIIECTBICHUS H300pPETEHHS, OTHOCAIIETOCS K IITaMMy
MHUKpPOOPTaHW3Ma, KyJIbType KJIETOK WIH K CHOcoOy, B KOTOPHIX OH HCIIONB3YeTCs, MOATBEPKIAeTCS
yKa3aHUSAMH Ha TO, KaK MM TJE€ MOXKET OBbITh IOJNy4eH COOTBETCTBYIOLIMH IITaMM. B03MOXKHOCTBH
MOJYy4YCHUsT MITaMMa MOKET OBITE IMOATBEPKJACHA, B YaCTHOCTHU, IMPCACTABJICHUCM JOKyMCHTa O
JETIOHNPOBAaHNH, O(QOPMICHHOTO B YCTAaHOBJIEHHOM MOpPSAIKE, MPH 3TOM JaTa ACHOHMPOBAHUS IODKHA
HpEeALIeCTBOBATh JaTe IPUOPUTETA H300PETEHUS.

4. ®opmy.ia uzodpereHust

Kaxast maTeHTHas 3asBKa JOJDKHA COAEPKaTh (POPMYIy H300pETEeHHS, COCTOSIIYIO U3 OJHOIO MM
HECKONBKHX TYyHKTOB. Dopmyrna — 3T0 c)kaToe M3I0KEHHE CYITHOCTH m300pereHns OHa ompenemser
00beM TPaBOBOM OXpaHBI TOTO OOBEKTa, Ha KOTOPBIM HCIpaIINBaeTcs MaTeHT. Ecmu ommcaHme Takoro
M300peTeHus, KaK, HapyuMep, HOBBII MEXaHU3M KpeIIeHHUs] MPUMaHKU K MBIIIETIOBKE, MOXKET COJIEPKaTh
OTIMCAHNE U CAMOW MBIIIEIOBKH, 1 HOBOTO MEXaHMW3Ma KPEIUIEHUs, TO GopMyJia JOJDKHA COICP)KATh JIUIIb
OTMCAaHNEe HOBHIX MPUHIIMIIOB KPEIUICHHWS KaK COBOKYITHOCTH CYIIECTBEHHBIX MPU3HAKOB H300pETCHIUSL.
TOYHOCTH U SICHOCTH (DOPMYIIBI CIIY>KAaT HECKOJNBKUM LENsAM. PaOOTHUKM MAaTEHTHBIX CIIYKO0, B KOTOpbIE
MoJlaeTcs 3asBKa, JIOJDKHBI OBITh B COCTOSHUHM OIIGHUTh HOBH3HY M H300peTaTeNbCKUH ypPOBEHb
n300peTeHnsl. DTO K€ MOJDKHBI OBITh B COCTOSIHHM CJENaTh M TPEThH JIMIA, KOTOPbIE MOTYT CTaTh
OIMIMOHEHTaMU H300peTeHUs IMociie onmyONrMKoBaHUs 3asBkH. llocie BbIAaYu MaTeHTa OOIIECTBY HYKHO
3HATh, B Y€M CyTh H300peTeHus, 4ToObl M30eKaTh HApyIIEHUS OXPaHSEMBIX MaTEHTOM TpaB. B ct. 6
Cornamenust TPUIIC roBOpUTCS, YTO «IMYHKT WJIA MYHKTHI (DOPMYIIBI JOJDKHBI ONPENEsITh 00BEKT, Ha
KOTOPBI HCHpaIluBacTcs oxpaHa. Bce MyHKTH (OPMYNBl H300pETEHHS MOJDKHBI OBITH SICHBIMH H
TOuHBIMU. OHM JIOJDKHBI TIOJTHOCTHIO TOJKPEIUIAThCS OomucaHueM u3obpereHus». B m. 6 JloroBopa o
MATEHTHOW KOOTepaIuy COAEPKUTCS OoJiee NeTanbHOE H3II0KeHNE TPEOOBAaHMA, KOTOPHIC B IIEJIOM CXOTHBI
¢ TPeGOBAHHSIMH, BBIIBUTaEMbIMH GONBIIMHCTBOM HALMOHATBHBIX TATCHTHBIX CIIYXKO .

Jlyuiie Bcero moHATH, Kak cocTaBisieTca ¢popMysa W300pETeHNs, MOXKHO Ha KOHKPETHOM MPHMEpE.
BoT kak BeITTamaT myHKTHI (hopmyiiel u3 mareHTa CIIIA Ne 5 709 491, JlaHHBIN TIATEHT, 03arJIaBIEHHBIN
«Jlactux B Qopme KapaHmamay», OCHOBAaH Ha MPOCTOH HIee pa3MEUICHUS MApHKOBOTO CTEPKHSI B

e crpanuiy B MHTepHere: http://Www.wipo.org
¥ NonHbiit Teker nanHOro NaTenTa N JarpaMMbl K HEMy, paBHO Kak Y Bce Jpyrue nateHTsl, Boiannblie B CIIA nocne 1976
T., MOXHO Haiitu B HTepHeTE 1o aapecy: http://www/uspto.gov
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pe3uHOBOH o6omouke. [TyHKTH (POPMYITBI BRITISIAT CICIYIOMIAM 00pa3oM:

«1. IlnacTUHYATBIN TACTUK U3 PE3UHBI I CTUPAHUS TOMETOK UMEET YAJIHHEHHYIO (GopMy, KOTopas
10 TIPOJIOJIBHOM OCH Tefla JACTHKA COAEPKUT B cebe OTBEPCTHE ONPEACIECHHON UIMHBI, Kyla BCTaBISETCS
COOTBETCTBYIOIIMI KOHTEUHEP C YEPHUIAMH U IIAPUKOBOM TOJIOBKOM.

C oAHOM CTOPOHBI OTBEPCTHE 3aKaHYMBAETCS KOHYCOBHIHBIM PYKaBOM W3 NMPOYHOI'O MaTepuana ¢
YAEPKUBAIOIIUM JKETTOOKOM, B KOTOPBIH BBIXOIUT IIAPUKOBAs TOJOBKA, MPH HAXKATHH BBICTYMAIONIAS U3
KOHYCa pyKaBa.

2. [InacTUHYATHIN JTACTUK Ul CTUPAHHUS NOMETOK U3 PE3HHBI UMEET YAJIHMHEHHYIO (hopMy, KOTOpas
[0 TPOJOJBHOM OCH Tela JIacTHKa CONEPXKHUT B cede OTBEepCcTHE, KyJa BCTaBIIIOTCS HECKOIBKO
COOTBETCTBYIOIIUX EMY KOHTEHHEPOB C YEPHIIIAMH U LIAPUKOBBIMU I'OJIOBKAMHU.

C 0AHOM CTOPOHBI OTBEPCTHE 3aKAHYMBAETCS KOHYCOBHIHBIM PYKaBOM W3 NMPOYHOIO MaTepuana ¢
YIEPKHUBAIOLIUM >KEITOOKOM, B KOTOPBIH BBIXOAUT COOTBETCTBYIONIAS IIAPUKOBAsi TOJIOBKA, NPH HAXKATHU
BBICTYTAOIAs U3 KOHyCa pyKaBa.

3. InacTMHYATHIN TACTHK, KAK OH OMKCaH B MyHKTE 2, HA BTOPOM €r0 KOHIIE UMEET 3aK0JIbLIOBAaHHbBIE
Na3yXu, MO3BOJIAIOLINE UCTIONB30BaTh YEPHUIIbHbBIE KOHTEHHEPHI IO OUepeIny.

OTH TyHKTH (OpMyJBl H300pETEHHS COCTABIEHBl B TOYHOM COOTBETCTBUH C IIyHKTOM 6.3
Wuctpykiun k JoroBopy O NaTeHTHOW Koolepauuu, TJe B MOANYHKTE «a» TOBOPUTCA, UYTO «B
OIpe/IeTICHUH CYIIECTBEHHBIX IPU3HAKOB, HA KOTOPBIE HCIPALINBAETCSA OXpaHa, TOJKHBI OBITh BBIPAXKEHBI
TEeXHHUYECKHE MPU3HAKH W300peTeHus». B HameMm ciaydae TEeXHHYECKHE MPU3HAKH — 3TO IIApUKOBas
TOJIOBKA M YePHWIBHBIN KOoHTeHHep. LluTupyemoe monoxkenne B MOAIMYHKTE «0» TIACUT, UTO:

«TaM, TJe 3TO HY>KHO, popMyJa JOJDKHA coaepxath: (1) ykazaHUe Ha Te TEXHUYECKHE MPU3HAKU
HU300peTeHNUs], KOTOPbIE HEOOXOIUMBI IS YSICHEHHS €r0 (popMyJIbl, KOTOPhIE B COBOKYITHOCTH COBIAIAIOT C
IIpU3HAKAMU [IPOTOTUIIA; a TAKXKE

(i) yka3aHWe Ha HOBBIC TEXHHYECKHE IPU3HAKH, KOTOPBIE CIEIYeT °IpEeABapsATh CIOBaMHU
«XapaKTepU3yercss TeM, 4TO», «OCOOEHHOCTh B TOM, 4YTO», «OTJIMYAETCSI TEM, YTO» M JAPYTUMH
BBIPAXKEHUSMH 3TOT'0 JKE€ CMBICIIA, YETKO YKa3bIBAIOLMMHU Ha CYIIECTBEHHbBIE IPU3HAKU, KOTOPBIE OTIIMYAOT
pa3paboTKy, M Ha KOTOpBIE B COBOKYIMHOCTH C IpH3Hakamu 1. (i) pacmpocTpaHseTcs o0BeM
UCTpaIIMBAEMOI OXpaHbD».

B mamem mpumepe MyHKT (OpMYJBI O «IIACTUHYATOM JIACTHKE» HYXCH JUISL ONPEICTICHUS CyTH
n300peTeHns, HO caM MO cebe IIaCTUK — BEIb YK€ HM3BECTHAs. JTOT IYHKT (OPMYIBl CBS3aH C
CYILIECTBEHHBIMHU NPU3HAKAMHU CIIOBAMH «COAEPKUT B cebe». M300peTarenb MpeabsBiIseT K OXpaHe IBa
CYIIECTBEHHBIX IPU3HAaKa CBOEH pa3pabOTKU: BO-TIEPBBIX, JACTHK COACPKAIIUIl B ceOe OIMH KOHTEHHEp ¢
YepHWJIAMH M, BO-BTOPBIX, JIACTUK C IBYMS HJIM HECKOJNBKMMH KOHTeWHepamu. Jlaiee m3oOperarenn
OPUBOAUT TPETHH MYHKT (OPMYJBI CBOETO M300peTeHUs B BHUJE 3aBHUCHUMOTO MyHKTa (HOpMyJbl (MU
3aBUCHUMOTO TPHUTA3AHUS) UL TOrOo, YTOOBI OoJiee YETKO IPEACTaBUTH COAEPIKAHHE BTOPOTO ITyHKTA
(hopMyITBI M TTOKa3aTh MEXaHU3M BhIOOpa JIFOOOr0 M3 HecKOJIbKUX yepHWI. ITyHKT 6.4 (a) MHCTpyKIMH K
JoroBopy 0 maTeHTHOH KOONepaluH CIEOYIOLMM 00pa3oM oOIpenenseT MOHATHE 3aBUCUMOTO IYHKTa
(hopMyIBI N300PETEHHUS HITH 3aBUCHMOTO MTPUTSI3aHUS:

«JI1060if TyHKT (POPMYIIBI, KOTOPBIN BKIIOYACT B ceOs BCE YSPTH OJHOTO HIIM BCEX IPYTUX MYHKTOB
(T.e. TIYHKT, 3aBUCHMBIA 10 (popMe, majee MO TEeKCTY YHOMHHAeMBIH, KaK «3aBUCHMBINA ITYHKT»), OyIeT
UCTIOJB30BATbCA CO CCBUIKOM, JKENaTeIbHO JaBaeMOil BHayalle, Ha APYrol WM Jpyrue He3aBHUCHMBIE
IOYHKTHl (QOpMYJBI HM300pEeTEHHs, M TONBKO I[IOCIE 3TOr0 B HEM OyAyT M3JIaraTbCcs 3aBHCHMBIC
(momoTHUTETBHBIC) IPU3HAKIY.

[IpeumMy1iecTBOM 3aBUCHUMBIX IIYHKTOB fABJISIETCS TO, YTO Ha3HAYCHHE Pa3pabOTKH, U3JIO0KEHHOE B
HE3aBHCHUMOM ITYHKTE, 3/1€Ch JACTCSI COKPAIIEHHO, B BU/IE CCHUIKH.

B HEKOTOpBIX ciIydasix 3aBUCUMBIE IYHKTbI MOT'YT KacaTbCsl HE OJJHOTO, @ HECKOJIBKUX HE3aBUCUMBIX
MYHKTOB. B TakoMm cioyyae Mbl MMeEeM [ell0 C MHOTO3BEHHOU (OpMyIoi, colepKalieid MyHKTHI
MHOXECTBEHHOH 3aBUCHMOCTH. Bo m30exaHue HeONpaBIaHHBIX CIOXKHOCTEH, 1. 6.4.(6) WHcTpykuun
YCTaHABJIMBAET OTPAHUYECHHUS B UCIOIb30BAHNHU IIYHKTOB MHO>KECTBEHHOMN 3aBUCUMOCTH:

«JI1000ii 3aBUCHMBIN IYHKT, KOTOPHIH compsraercss Oojiee 4eM ¢ OJHUM HE3aBHCHUMBIM ITYHKTOM
(T.e. TYHKT MHOXXECTBEHHOH 3aBUCHUMOCTH), HOJDKCH YBSI3BIBATECA C HE3aBUCUMBIMH ITYHKTaMH
HCKJIFOUUTENIBHO Ha aJIbTEpHATUBHON OCHOBE. IIyHKTHI MHOKECTBEHHOM 3aBUCUMOCTH HE IOJIKHBI CITYKUTb
OCHOBaHHMEM YBS3KU C IPYTUMH 3aBUCUMBIMU IYHKTaMHU...»

Eme oguH maTeHT, B3ATBHIA AJIS MpUMEpa, MOXKET MPOMJLTIOCTPUPOBATh UCIMOJIB30BAaHHE MYHKTa O
MHO)KECTBCHHOH 3aBUCHMOCTH B MHOT03BeHHOH (opmyine — mateHT CIHA Ne 4 350 787 «Jlactuk u3
TepMoIuiacTukay. [Ipouty yuTarens He 3aJyMbIBaTbCs HaJl TEXHUYECKUMU TEPMUHAMU, UCIIOJIb3yEMbIMU B
JAaHHOM TIpuMepe, a 00paTUTh BHUMaHKUe Ha POpMy IOJayu IIyHKTOB (hOPMYIIbI H300pETEHHUS:

1. JIacTHK COCTOMT W3 HAINOJHUTENS, HApy>XHOTO CJIOS U3 TEPMOIUIACTUYECKOW CHHTETHYECKON
PE3WHBI U OOBIYHBIX 100aBOK. HOBEIMH KOMITOHEHTaMU, NOOAaBICHHBIMH B HAPY)KHBIA CIIOH, SBITIOTCS
MOJTUMEPHBIA CTUPEH-U30NPEH-CTUPEH, JOJs CTHUpeHa B KoTopoM 3aHuMmaeT oT 10 mo 20% Beca, u



MIOTMHOPOOPHUH, IO Becy 3aHuMaronwii ot 0,5 1o 5%.

2. K cocraBy nacTuka, ykazaHHOMY B MyHKTe 1, mo0aBisieTcs cTepeocnelupUUHBbINA KUAKHHA, C
HU3KOH BS3KOCTBIO MONIMOyTaaueH, oT 1 1o 25% Beca.

3. B cocraBe nmactuka, yKa3aHHOTO B IIyHKTE 2, TONHOYTagWeH C HU3KOH BSI3KOCTBIO HMEET
monekynsapublil Bec or 1000 go 4000 u Bazkocts ot 700 1o 3000 mPas

4. JIacTHK U3 HU3KOBSI3KOT'0 TTONNOYTa e Ha, yKa3aHHBIN B MyHKTax 1, 2 win 3, umeet ot 70 1o 80%
1,4 cis nBOMHBIX cBSA30K, OT 15 mo 30% 1,4 NBOWHBIX TPAHCCBA30K U OT 1 70 5% BUHWIIOBBIX JBOHHBIX
CBSI30K.

5. B obmiemM Bece nacTuka, yka3aHHOTO B yHKTax 1,2 winu 3, cogepxkurcs ot 5 10 20% daxTuca.

6. B Bece mactuka, yKa3aHHOTO B IIyHKTax 1, 2 unu 3, comepxurcs ot 5 10 20% HapTOHHBIX Macer.

7. B Bece mactuka, yKa3aHHOTO B IMyHKTax 1, 2 wnn 3, comepxurcs ot 1 10 20% mapaduna.

Wtak, MBI BHIMM, YTO MNYHKTBI ¢ 4 1O 7 MPEACTaBIAIOT cOOOH IyHKTHI MHOXXECTBEHHOU
3aBUCHMOCTH C TIyHKTaMHu 1, 2 u 3. CTpyKTypa IyHKTOB YIIPOIICHA C TEM, YTOOBI KaXKIbI 3aBUCHUMBIN
ITyHKT YBSI3BIBAJICA CPa3y ¢ TPeMsl He3aBUCUMBIMH ITyHKTaMH.

BaxxHoii yacTpio 3asBKM Ha BBbIJauy MaTeHTa Ha U300peTeHue SBISIETCS gopmyna uzobpemenus,
KOTOpasi onpeAessieT 00beM MPaBOBOIl OXpaHbl, IPEJOCTABISIEMON ATCHTOM Ha u3obpereHue. B ¢popmyie
MIPUBOIUTCS XapaKTEPUCTHKA Pa3pabOTKH, BBIpaXKaromias e¢ CYIIHOCTb, T.€. COAeprKaIlasi COBOKYITHOCTE €€
CYILIECTBEHHBIX MPU3HAKOB, JOCTATOYHBIX ISl JOCTHMIKEHHS YKa3aHHOTO 3asBUTENIEM TEXHHUYECKOTO
pesynbrata. dopMyna u3naraeTcs B BUJAE JIOTHUECKOTO OMPEACTICHUS U300pETEHHsI COBOKYITHOCTBIO BCEX
€ro CyIIeCTBEHHBIX TMPHU3HAKOB. [Ipu3Haku B (opMylie BBIpAXKAIOTCA TAaKUM 00pa3oM, YTOOBI 0OSCIICUUTh
BO3MOKHOCTb X UACHTU(DUKAINH.

ITo cTtpykType dopmyna MOKET OBITh 00HO36€HHOU, T.e. COCTOSIIEH W3 OIHOTO IYHKTA, WIH
MHO2036eHHOU, T.€. COCTOSIIEH W3 HECKONbKHX ITyHKTOB, KOTOpBIE HAaXOAATCS OpPYyr C APYIOM B
ompeneneHHol 3aBucHMOCTH. OmHO3BeHHas (opMmyna TpUMEHSETCS IS XapaKTepPHCTHKH OTHOTO
M300pETeHUsI COBOKYMHOCTBIO CYIIECTBEHHBIX IPU3HAKOB, HE HMEIOIIEH pa3BUTHS WIM YTOYHEHUS
IPUMEHUTEIFHO K YaCTHBIM CIIy4YasiM €rO BBIONHEHHS WIH HCHOIBh30BaHHMA. MHOTO3BeHHAs (hopMyma
MIPUMEHSIETCS UL XapaKTEPUCTHKH OHOTO U300PETCHUS C Pa3BUTHEM U (WIJIM) YTOYHEHHEM COBOKYITHOCTH
€ro CyIIECTBEHHBIX MPU3HAKOB NMPUMEHUTENBHO K YaCTHBIM CJIy4asM BBIMOJHEHHUS WU HCIOIB30BaHUS
M300pETCHUS WM IUIS1 XapaKTEPUCTHKH TPYTITEI H300PETCHUH.

Msuoro3BeHHas HopMyIa, XapaKTepHU3yIomas 0JHO H300peTeHre, IMeeT OJMH HEe3aBUCHMBIN ITyHKT
U CIeqyIomui (crleayonme) 3a HUM 3aBUCHMBIH (3aBUCHMBIE) MyHKT (IyHKTHI). MHOTO3BeHHas opmyia,
XapakTepu3yroas rpyniny U300peTeHH, UMEET HECKOJIIbKO He3aBHCUMBIX ITYHKTOB, KaXKIIbIi U3 KOTOPHIX
XapakTepu3yeT ONHY U3 pa3padoTok rpynmbl. [Ipm 3ToM Kakmoe n300peTeHre TPyl MOXKET OBITh
O0XapaKTepU30BaHO C MPUBJICUYEHHUEM 3aBUCHUMBIX IIYHKTOB, IIOJAYMHEHHBIX COOTBETCTBYIOIIEMY
HE3aBHCHMOMY.

B He3aBHCHMBIH IIyHKT (GOPMYJBl BKIIOYAETCS COBOKYIHOCTH CYIIECTBEHHBIX IPHU3HAKOB,
JOCTaTOYHBIX [UTS MOMYYCHUS TEXHHYCCKOTO Pe3yNbTaTa, MPOSBILIIONIETOCS BO BCEX CIyJasX, Ha KOTOpPEIe
pacmpocTpaHseTcsl HWCIpalBaeMblii 00beM MpaBoBOM oxpaHbl. OH COCTOHMT, Kak MpPaBWIO, U3
OTPaHMYUTEIBHOW YaCTH, BKIIOUAIOIICH CYyIIECTBEHHBIC IIPU3HAKH, COBIAJAIONINE C TIPU3HAKAMHU
MIPOTOTHIIA, B TOM YHCIIE POIOBOE IMOHATHE, OTpakaloliee Ha3HAUYCHHWE M300PETEHHS, W OTIHUUTEIHHOM
4yacTH, BKIIIOYAIOIIEH CyIIECTBEHHbIE MPU3HAKHU, KOTOPBIE OTINYAIOT pa3paboTKy OT Haubolee OIU3KOTO
aHajora.

Ilpu cocraBmeHUH HE3aBUCHMOTO ITyHKTa (DOPMYIBI ITOCIE H3IOKCHHS OTPaHUYUTEIHHOM YacTh
BBOJMTCS CIIOBOCOYETAHHE «OTIMYAIOMIMKCA (ecs) TeM, 4TO», HENOCPEICTBEHHO IOCJe KOTOpPOTro
U3J1araeTcst OTIIMYHUTENbHAs 9acTh. [IpuMepoM MOXKET CIyXKUTh CIIeyIoIas mpocTeninas popMya:

«Cr1oco6 M3roTOBICHUS MEYATHBIX CXEM, 3aKIIIOYAOIINKCS B TOM, YTO Ha 3apaHee 3aroTOBJICHHYIO
MaTpUIly, UMEIOHIYI0 pelbedHbIe TOKOMPOBOAALINE TOPOXKKH, TalbBAHUUYECKUM ITyTeM HAHOCAT CJIOM
MeIH, KOTOPBIA 3aTeM MEePEeHOCAT Ha TOJJIOKKY, OTIUYAIONIUICS TEM, YTO Mepell MOKPBITUEM MAaTPHILY
CMa4yMBalOT PACTBOPOM XPOMCOECPIKAIIETO COCTUHECHUS.

B oTmenmpHBIX citydasx, B YaCTHOCTH IPH COCTABICHHUH (OPMYN HHIMNBHIYAIBHBIX COCTUHEHUMH,
ITAMMOB MHKPOOPTaHHU3MOB, KYJIBTYp KJIETOK PACTEHHI M KUBOTHBIX, IPUMEHEHHUH PaHEe W3BECTHBIX
YCTPOICTB, CIIOCOOO0B, BEMIECTB M IITAMMOB IO HOBOMY Ha3HAYCHUIO, a TAK)Ke M300PETCHHUI, HE HMEIOIINX
aHaJIOTOB, OHH HE MOPA3ICIIIIOTCS Ha OTPAaHHYUTENBHYIO U OTIHIUTEIBHYTO YaCTH.

B 3aBucuMBI TYHKT (QOpMYNbl BKIIOYAIOTCS CYLIECTBEHHBIE NPU3HAKU, XapaKTepHU3YIOLIHe
N300peTeHNEe B YACTHBIX CIYYasX €ro BBITOJHECHUS FIUIM HMCHONB30BAaHMA. 3aBUCHUMBIA IMYHKT (OPMYJIIBI
BKJIIOUACT PONOBOEC WOHATHE, OTpakalollee Ha3HAUCHHE pa3pabOTKH, H3IOKEHHOE, KaK MpPaBHIIO,
COKPAIIEHHO IO CPaBHEHMIO C PUBEJCHHBIM B HE3aBUCUMOM IMYHKTE, U CCBUIKY Ha HE3aBUCUMBIN U (HIIN)
3aBUCHMBIA MyHKT (TIYHKTBI), K KOTOPOMY OHO OTHOCHTCS. [IpW MOAYMHEHHOCTH 3aBUCHUMOIO IYHKTa
HECKOJBKHUM ITyHKTaM (pOPMYJIB CCHUIKH HA HUX YKa3BIBAIOTCS C MCIIOJIh30BaHUEM aNbTepHATUBEL. VHBIMH
CJIOBaMH, B Ka4eCTBE MPOTOTUIIA PEIICHUH, PACKPbIBAEMbIX B 3aBUCUMBIX IYHKTaX ()OPMYJIbI, BBICTYIAET



TO peIIeHHe, KOTOpO€ OXapaKTePH30BAHO B HE3aBHCHMOM WM JpPYroM IIPEIIIeCTBYIONEM IYHKTE
(hopMyIbL. DTO MO3BOJSAET HE BOCIIPOU3BOIUTD BCE NMIPU3HAKH, YK€ OTPAKEHHBIC B HE3aBUCUMOM HJIH HHOM
IMyHKTE (DOPMYIbI, & OTPAHUYUTECS OOIIMM yKa3aHMEM Tuma: «YCTPOWCTBO MO M. 1, OTIHUaroIeecs TeM,
YTO MaTPHUILy CMauMBaIOT PACTBOPOM JBYXPOMOKHCIIOTO Kalis C KOHIIEHTpanuen 1 /m».

K. HpenBapnTem,Haﬂ IKCIepTU3a NMATEHTHOM 3asiBKH

[MocTynaromasi B MaTEHTHOE BEJOMCTBO 3asBKa IOJICKHT PErHCTpalu W dKcheprtu3e. CHavana
OPOBOAMTCS  (opManbHas OSKCIEPTH3a, YCTAaHABIHMBAIOIIAs COOTBETCTBHE 3asABKH  (OPMAIBLHBIM
TpeboBaHMAM 10 OGOPMICHHIO, W TpoBepsercs ¢GakT yIuaTel NONUIMHEL OOBIYHO, MPOOIEMBI
HECOOTBETCTBHsI O(OpMIICHHs 3asSBKH YCTAHOBJICHHBIM TPEeOOBAaHHMSM BO3HUKAIOT Yy H300peTaTeneii-
moOuTeNel, KOTOpble HaMEpPEeHbI MPOWTH MPOIENypy caMOCTOSTelIbHO. [IpodeccnoHanbHble MaTeHTHBIE
ITOBEPCHHBIC HCIIONB3YIOT CIEMHATBHOE IMPOrpaMMHOE OOECIIeYeHHe, MO3BOIIIIONIeE IPOBOAUTH BCIO
paboTy Ha KOMITBIOTEPE, KOTOPBIH aBTOMATUYECKH YCTAaHABIMBACT U HY>KHBIN pa3Mep CTPAHUI, U MO, U
OTpakaeT MO IyHKTaM Bce HeoOXonuMble TpeOOBaHMSA, BKIIIOYAs TaKHe DJIEMEHTHI, KaK OMUCAaHUE |
(hopmyna nzobpetenus. Kak npaBmito, eciii Bo3HHKaeT (popMaibHas omrnOKa, 3aSBUTEIIO pa3peiacTcs ee
YCTPAaHUTh, HO B HEKOTOPHIX CIydYasX TaKOE Pa3pelICHHUE NACTCs JUIIb B OTHOIICHUH HCIPABICHUS JaThI
MPUOPUTETA.

C mpunstuem JloroBopa o TaTEHTHOW KOOTMEpaIlliyd CUTyalus 3HAYUTEIHHO YIPOCTHIIACH,
nockojibky B MHCTpyknmio k JloroBopy BoIlia CTaHIapTHas (opMma 3asBKH Ha IATEHT, KOTOPOI
JIOJKHBI TIOJB30BAThCsl BCe CTpaHbl—yuacTHULB! [loroBopa. bonee Toro, B mpoekre JloroBopa o
NPUHSTHA MEXIyHapOIHOrO MAaTEHTHOTO 3aKOHA MPEeIyCMATPHBACTCS, UTO OYAYyT YIPOIICHBI H
COTJIACOBAHBl HAIMOHAJBHBIC TIpaBMIa C TEM, 4YTOOBI COKPATHTh KOJMYECTBO (POPMAIBHBIX
TpeOOBaHMN W cIeNnaTh MX MaKCHMAaBHO eIWHOOOpasHeIMH. byaymime pedopmbl, HECOMHEHHO,
CAETA0T BO3MOKHBIM TIOJHYI0 KOMITHIOTEPH3AIMIO BCETO Mporiecca 00paboTku 3asBoK. B HacTosmee
BpeMsl TIATCHTHBIC CIyXObl 3aHUMAIOTCS Pa3pabOTKOW KOMITBIOTEPHBIX MPOrPaMM, C IMOMOIIBIO
KOTOPBIX MOKHO OBLTO OBl aBTOMAaTUYECKH MTPOBEPSITH COOMIOICHUE (POPMATTLHBIX TPEOOBAHUIA.

Ha nmayanpHOHM cTaany JKCIIEPTHU3Bl MHOTHE MATEHTHBIC BEJOMCTBA IIPOBEPSIOT H300pETEHUS Ha
MpeaMeT HaJN4Yus B HUX CeKpeTHOCTH. Hampumep, 3asBKa, coleprkalias OnrcaHue yaydllIeHHOTO Tu3aifHa
TIOJIBOZHOM JIOAKH, OyJeT HampaBlieHa B CIICIMAIBHBIA OTIET BEIOMCTBA, 3aHUMAIOIIMNCS CEKPET HBIMU
BoInpocamMy. MHOTHE CTPaHBI BRIABHTAIOT TPEOOBAHHUE O TOM, YTOOBI CXOJHAS C BELIBICHHEM CEKPETHOCTH
mpolleaypa UMeIa MECTO U B OTHOIICHHH MOJa4yM 3asBOK 3a rpaHuiy. VM3o0peTarento, HampuMep, HOBOU
CHICTEMBI CJICKCHNS 32 paKeTaMu OyZeT OTKa3aHO B MIPaBe I10/IaBaTh 3asBKY 33 PyOeKOM.

®dopmanbHas (IpeABapHUTENbHAS) DKCIIEPTH3a 3asABKH Ha H300peTeHHE MPOBOIUTCS llaTeHTHBIM
BeoMcTBOM P® B coorBercTBuM ¢ m. 1—5 cr. 21 IlateHTHOTrO 3aKoHa P®, KOHKPETH3UPOBAHHBIMH B
[IpaBunax cocraBieHus, MOJAYM M PACCMOTPEHMsI 3asBKH Ha BblJady MaTeHTa Ha m3o0pereHue. B xone
MPOBEACHUS (POPMATLHON JKCIIEPTU3BI 3assBKH MPOBEPSETCS: a) HAINYNE HEOOXOIUMBIX JOKYMEHTOB; 0)
NPaBUIFHOCTh WX COCTaBJICHHS, B) OTHOCHMOCTH 3asBICHHOTO MPEIJIOKECHUS K W300PETCHUSIM; T)
coOroieHue TpeOOBaHUs €AUHCTBA N300pETeHUS; 1) HE U3MEHSIOT JIU JIOTIOJIHUTENbHBIE MaTePHAIIbI, €CITH
OHHU TIPE/ICTABIICHBI, CYITHOCTH 3aSBICHHOTO OOBEKTa MPOMBIIUIEHHOH COOCTBEHHOCTH M COOJIIOACH JIH
YCTAaHOBJICHHBIN MOPSIOK WX TPEICTABICHHUS; €) MPaBIIBHOCTD KIACCH()UIIMPOBAHUS H300PETCHUS MO
MIIK; x) coOnrofeHue Mopsika MOJadd 3asBKH 4Yepe3 MaTCHTHOTO MOBEPEHHOro, BKJIOYAs HAWYHE U
IPaBWIFHOCTh O(GOPMIICHHSI TOBEPEHHOCTH, yIOCTOBEPSIONIEH ITOJHOMOYHS IAaTEHTHOTO ITOBEPEHHOTO.
Kpome Toro, B pe3ynbrate (OpMaIbHON IKCIEPTH3H OOBIYHO YCTAHABIMBACTCS AaTa IPUOPHUTETA 3asIBKH,
€CITM TOJBKO 3asBHUTENIEM HE HCIPAIINBAaeTCs OoJiee PAaHHWHA NPHOPUTET 1O CPAaBHEHHIO C JaTOU
MOCTYIUICHHS OCHOBHBIX MaTEpPHAaJIOB.

ITo obmemy mpaBmity opManbHast IKCIIEPTH3a 3asBKH IMPOBOAUTCS TI0 HCTCUCHUH IBYX MECSIEB C
natel ee moctymienus B [larenTHoe BegomctBo (1. 1 cT. 21 TlaTtentHoro 3akona P®). Takas oTcpouka B
MPOBEJCHUN JKCIEPTH3bl YCTAaHOBJCHA B HMHTEpecax 3asBUTENEH, KOTOpbIe B COOTBETCTBHM CO CT. 20
[TarentHOTO 3aK0HA P® B TEeUeHME IBYX MECAIECB MOIB3YIOTCS IPAaBOM BHECCHHS B MAaTE€pHANbI 3asSBKU
UCTpaBJICHUN U YTOUHEHHI 0€3 U3MEHEHHS CYLIECTBA 3asiBJIEHHOTO U300PETEHHUS U IPU YCIOBUH, €CIH 3TH
WCTIpaBJICHUS WJIM YTOYHEHUs HE HAIpaBJICHbI HA YCTpaHEHHE HApYIIEHUs yCTaHOBIEHHBIX TPeOOBaHUH K
JOKyMEHTaM 3asBKH. BMecTe ¢ TeM IO JKCIAHHWIO 3asBHUTENS, BHIPAKEHHOMY B €ro IHCEMEHHOM
xozxaraiictBe K [laTeHTHOMY BEIOMCTBY, (pOpMajibHas HKCIEPTH3a MOXKET OBITh HadaTa IO HCTCUCHHS
YKa3aHHOTO JIBYXMECSYHOTO cpoka. Eciin 3asBUTE]eM MpeACTaBICHBI JONOJHHUTEIbHBIE MaTepHalbl 1O
3asBKe, B Iporecce (GOpMaIbHOM IKCIIEPTU3HI IPOBEPSIETCS, HE M3MEHSIOT JTH OHHU CYIIHOCTH 3asiBICHHON
pa3pabotku. JlOMONHUTENbHBIE MaTepPHANbl B YACTH, M3MCHSIOMICH CYIIHOCThH 3asBICHHOW pa3paboTKH,
HanpuMep, COACPKAIlUe HOBBIC MPU3HAKHU, BKIIOYaeMble B (HOpMyIy M300peTeHHUs, MPH PACCMOTPCHUN
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3agBKH BO BHHMAaHHE HE NPUHUMAIOTCI M MOTYT OBITh O(OpPMIICHBI 3asBHUTEICM B KadecTBE
CaMOCTOATENbHOH 3a5BKU.

KoHkpeTHBIIi CpOK, B TeueHHE KOTOpPOro JOJDKHA OBITH 3aBeplleHa QopMalibHas SKCIepTH3a,
[TaTtentHbIM 3aK0HOM P® He ycTaHOBIEH, UTO CIEAyeT NPU3HATh yIyILIeHHeM 3akoHonaTens. Ha npaktuke
CPEeIHUI CPOK PAcCMOTPEHMs MPUHATHIX 3agBOK Ha CTaauu (popMmaibHOH 3KcmepTusbl coctaBiseT 1,8
Mecsna.

Ha ocHoBaHMM pe3ynbTaToB (popMaTbHOM SKCHEPTH3BI MOXKET OBITH MPHHATO OJHO W3 CIICTYIOIINX
pemenuil. Ecnu 3asBka mojnaHa Ha pa3pabOTKy, OTHOCSIIYIOCS K U300PETEHUSAM, B COCTAB 3asBKH BXOJAT
BCEC HCO6XO}Z[I/IMI:IC AOKYMCHTBI U 3TU AOKYMCHTBI ITPABUJIBHO O(bOpMJ'ICHI)I, BBIHOCHUTCA ITOJIOXKUTCIBHOC
pemerre. 3asgBUTENb YBEIOMIIACTCS O TIOJOKUTEIBHOM pEIICHHH (OPMATBHOW HKCHEPTH3Bl H
YCTaHOBJIGHUU NPUOPUTETa B COOTBETCTBUHU C 3aKpPEIUIEHHBIMU 3aKOHOM mpaBuinamu. Ilpu Hapymenuun
3asiBUTENIeM TpeOOBaHMsI €IWHCTBA pa3pabOTKH eMy Mpejularaercss B TEYEHHE JBYX MECAIleB C JaThl
MIOJTY4EHHSI IM COOTBETCTBYIOIIETO YBEIOMIICHHUS COOOIMINTD, KAKOE U3 CONEPKALIUXCS B 3asBKE PEIICHUIN
JOJDKHO paccMaTpuBaTbcsa, M NMPU HEOOXOJUMOCTH BHECTHM YTOYHEHHS B JOKYMEHTHI 3asBKH. [pyrue
pelleHus], BOILIEANINEe B MaTepualibl MEepBOHAYAIBHON 3asBKHU, MOTYT OBITh O(GOPMIICHBI BBIJEIECHHBIMU
3asgBKaMu. B Cjlydqa€ €CJIM 3asBUTCIIb B TCUCHUC [IBYX MCECALCB MOCJIC TOJIYUYCHUA YBCIAOMIICHUA O
HapyImeHNH TpeOOBAaHUS €IUHCTBA HE COOOIIUT, KaKoe M3 MPEeIIoKeHUH HEOOXOIMMO paccMaTpUBaTh, H
HE IMPEJICTaBUT YTOUHEHHBIX JOKYMEHTOB, IIPOBOAUTCS paccMOTpeHHe 00BbeKTa, YKa3aHHOTO B (opmyJe
IIEPBBIM.

Ecin B pesynbrare ¢opMalbHOW SKCIEpTU3bl OyAeT YCTaHOBIEHO, YTO 3asBKa odopmieHa Ha
MPEUIOKEHNE, KOTOPOE HE OTHOCUTCS K M300pETeHUsM, MPUHHUMAETCs pelleHHe 00 OTKa3e B Bblaaye
naTeHTta. Jlo BhIHECEHHs PEIICHUS 3asBUTEII0 MOXKET OBITh HANpaBJICH 3allpoC C MPUBEJCHUEM JO0BOJIOB,
KOTOpBbIE MOTYT IIOCIY>KUTb OCHOBAaHHEM [yl OTKa3a B Bblau€ IAaTE€HTA, CChIJIOK HAa COOTBETCTBYIOLIHE
HCTOYHUKHU WH(POPMAITIH, €CITH OHU HEOOXOIUMEI, U TPEIOKEHHEM OIPOBEPTHYTh MMPUBEIACHHBIC TOBOJIBL.
OTtkaz B BbIJa4€ TATCHTAa IIO0 JIaHHOMY OCHOBAaHUIO SABJISICTCA HOBBIM ITOJIOKCHUEM pOCCHﬁCKOFO
MATEeHTHOTO TpaBa, TaK Kak paHee MmomoOHas 3asBKa IPOCTO HE NPHUHHMANaCh K paccMoTpeHmio. Ha
YKa3aHHOE PEUICHHE MOXKET OBITh TIOZaHO BO3pa)KCHUE B ATICIUIAINOHHYIO Hanary [laTeHTHOTO BeqOMCTBA
B TEUEHHUE JIBYX MECSIIEB C JaThl €ro MOMyuYeHUs 3asBUTEIEeM. 3a MoJavy BO3PaKEHUs B3UMaeTcs ocodast
nonuiiHa. Bo3paskeHue H0DKHO OBITh pACCMOTPEHO ATCIUISIIIMOHHON MaaTOW B TEUCHUE JBYX MECSIIEB C
JaTHI €TO MOCTYIUICHUs. Pemenne AneusroHHON ManaTsl, B CBOIO 04Yepeb, MOKET OBITh 00KaJOBaHO B
Briciyto narenTHyto nanaty PocnaTtenra.

B mporecce opManbHON SKCIEPTU3HI 3asBICHHBIH 00BEKT MPOMBIIIEHHONH COOCTBEHHOCTH MOXET
OBITH PU3HAH CEKPETHHIM. B 3TOM ciydae 3asBHTENb YBEAOMIISETCS O HEBO3MOXKHOCTH IPEIOCTABICHHUS
€My IPaBOBOM OXpaHbI B COOTBETCTBUH ¢ I]aTeHTHBIM 3aK0HOM P®.

Mo 3asBKE, 0OOpMIIEHHOW ¢ HapyIIeHHEM TPeOOBAHUN K €€ IOKYMEHTaM, 3asIBUTEI0 HapaBisaeTCs
3arpoc C NPeAJIOKEHUEM B TEUEHUE JBYX MECALEB C JaThl €r0 MOJIyYeHUs] IPEJCTaBUTh UCIIPABICHHbIE
WM OTCYTCTBYIOILIME JOKYMEHThl. OCHOBaHMSAMU AJIS 3aIpoca MOTYT OBITh: a) OTCYTCTBUE B MaTepuanax
3asIBKM KaKUX-THOO JJOKYMEHTOB M3 IEPEUUCICHHBIX B cT. 16, 19 IlarenTHOrO 3akoHa P®; 0) BHIsABICHHE
OpPTaHOM, OCYIIECTBILIOIIUM OKCIEPTH3y, HEOOXOOMMOCTH BHECEHHS B 3asABKYy YTOYHEHHH.
HeoOxomuMocTh yTOYHEHHs 3asBKH MOXKET OBITh, B HYACTHOCTH, OOYCIOBIICHa: 1) HanWIumeM TaKuX
HEJIOCTAaTKOB B 0O(DOPMIICHUU U COAEPIKAHUHU TOKYMEHTOB, KOTOPBIE JIEIal0T HEBO3MOXHBIM HCIIOJIb30BaHUE
3THX JOKYMEHTOB B COOTBETCTBHM C MX HAa3HAUYCHHWEM; 2) OTCYTCTBHEM B JOKYMEHTaX PEKBHU3UTOB U
MOANUCEH, IPeayCMOTPEHHBIX IEHCTBYIOLIMMH NpaBUIaMHy; 3) YCTaHOBJIIEHHUEM, UTO 3asBKa IOJaHa dyepe3
MaTeHTHOTO MMOBEPEHHOr0, He 3apeructTpupoBanHoro B [latentnom Benomctse PO, u 1.1.

I/ICHpaBHCHI/IC 1 JOIIOJIHECHUC 3asiBKH NOJIKHBI 6LITI) CACJIaHbl 3asABUTCIIEM B ,Z[ByXMeCH‘IHI)II\/‘I CpOK C
JaTel TIONyYeHUs 3ampoca. Mo XomartaiiCTBy 3asBHTENS yKa3aHHBIH CPOK MOKET OBITh NPOIJICH IIPH
YCIIOBUH YIIAThl CIIEHUATbHOMN MOILIHHBL.

B cmnywae ecnu 3asBUTENh B YCTAaHOBJIEHHBIM CPOK HE TMPEJCTABUT 3alpaiiiBaeMble
Martepualibl WKW XOAATalCTBO O MPOJICHWU 3TOTO CpPOKa, 3asBKa MPU3HAETCS OTO3BAHHOM.
3asiBUTENb TOJIb3YETCS MPaBOM OTO3BaTh CBOIO 3asBKY Ha HM300peTeHHME W IO COOCTBEHHOMU
uHunuatuBe. s 3TOro eMy JocTaTtoyHO nojaTh B IlaTeHTHOe BEJOMCTBO NUCHBMEHHOE
3asiBJIICHHE. 3asBUTENb YBEIOMIISETCS 00 YIOBJICTBOPEHHUH TMPOCHOBI, a JEIOMPOU3BOJICTBO IO
3asiBK€ IIPEKpAIacTCs.

Kax m3BectHo, ¢ mpunaruem [latentHoro 3akona P® 3asBku Ha BbIIauy MATEHTOB Ha
M300pETCHMSI CTalM pPacCMaTPUBATHCA IO TaK HAa3bIBAEMOW OTJIOKCHHOH WM OTCPOUYCHHOU
akcrieptu3e. [1o3ToMy 1O OKOHYAaHWU (OPMATBHON 3KCHEPTU3bI 3aABKH C TOJOXKHUTCIbHBIM
pe3yJIbTaTOM OHA HE IEPENAETCA aBTOMATHYECKH HA DKCHEPTU3Y IO CYIIECTBY, & OTKJIAIbIBAETCS
JI0 TIOCTYTUIEHUS OT 3asBUTEJNSI CIEIUAIBHOTO XOJaTaiicCTBa O MPOBEAECHUM TaKOW SKCIEPTHU3HL.
Ilpu sToM mo ucreueHuun 18 MecsIeB C JaThl MOCTYIUICHUS 3asBKU IlaTeHTHOE BEIOMCTBO



nyOJIMKyeT CBeIeHUs O 3asBKe, IOCie 4Yero Jo0oe JIMI0 BIpaBE O3HAKOMHUTHCS C €€
MaTepruaiaMu.

BBenenue mogo0HOro mpaBuiia, KOTOPOE XapaKTEpPHO IJIs MATEHTHOIO 3aKOHOJATENbCTBA MHOTUX
EBPOINEHCKUX CTpaH, MPOAMKTOBAHO B OCHOBHOM JBYyMs cooOpaxeHussMH. C ONHOH CTOPOHBI, 3TO
CTpeMIIeHHe OBICTpee O3HAKOMHTH CHELHUATNCTOB ¢ HOBEHIINMH TEXHHYECKHMH JOCTIDKCHUSIMH, IPUIEM
CO BCEMH, a HE TOJIBKO TEeMH, KOTOPBIE B ITOCIEAYIONIEM OyyT MpHU3HAHBI MaTeHTOCTIOCOOHBIMU. C pyToit
CTOPOHBI, BCEM TPETbUM JIMLAM IPENOCTABIAETCS BO3MOXKHOCTb 3asBUTh O CBOMX BO3Pa)KEHUAX IIPOTHUB
BBIIaYM TTaTEHTOB Ha Te M300pETeHHus, KOTOpbIe He 00JIagaloT HOBU3HOH, M300peTaTeIbCcKUM ypPOBHEM,
IIPOMBIIIJIEHHOH NPUMEHNMOCTBIO JIMOO KOTOpBIE 3asBJICHBI C HapyIIEeHHEM IpaB pa3pabOTYNKOB HIH
UHBIX JIUIl, UMEIOIIUX IpaBa Ha pa3pabOTKy, B YaCTHOCTU paboTojaTenell B OTHOIIEHUM CIyKEeOHBIX
pa3pabOTOK, HACIEJHUKOB aBTOPOB H T.1.

OueBUAHO, OJHAKO, YTO MyOIMKALUs MATEPUANIOB 3asBKH 10 BbLAAYM MATEHTA CIOCOOHA HAHECTU
BpeJ 3asABUTENIO, KOTOPBI ellle He HMeeT MCKIIOUUTENbHBIX MpaB Ha pa3paboTky. B 3Toil cBs3u
3a8BJICHHOMY H300pETEHHUIO C AAThl MyONMKAIlMM CBEICHUIl O 3asBKe A0 AATHl MyONUKAIlMM CBEICHUIl O
BBIZIaYe TATEHTa NPENOCTABILIETCS 8PeMeHHds Npagoedas oxpana B 00beMe OIMyOIMKOBAaHHOW (OpPMYIIBI.
BpeMmeHHOI faHHAs 0XpaHa Ha3bIBAETCs IOTOMY, YTO B ClIydae BblJauu MaTEHTa OH AEHCTBYET ¢ 0OpaTHOM
CHIOH C maThl mojadd 3asBKU. Eciam ske OyldeT NpHHATO pelieHue o0 OTKa3e B BbIJaue IATEHTA,
BO3MOXHOCTH OOXKaJIOBaHHMs KOTOPOTO HCUEpNaHbl, BpPEeMEHHas MpaBOBas OXpaHa CUUTACTCS
HEHACTYTHBIIIEH.

CyTb BpEMEHHOM OXpaHbl 3aKJIKYaeTCs B TOM, YTO CaM 3asBUTENb UMEET IPaBO HUCIIOIb30BATh
3asBJIEHHOE M300pETeHUE, €CIIM TAKOE HCIIOIb30BaHNE HE HApyIIaeT MPaB, BEITEKAIONINX U3 ACHCTBYIOIINX
maTeHTOB. YTO KacaeTcs APyTuX JIUIl, TO, IOCKONBKY 3asBUTENb €€ HE MMEET MCKIOUNTEIbHbIX [IPaB Ha
u300peTeHne, UCHOIb30BaHHE MMU U300peTeHust (OpMaabHO HE SIBISETCS MPAaBOHAPYIIEHHEM Ha 3TOT
MOMeHT. OJTHaKO OHU JIOJKHBI yUHTHIBATh, YTO, ECIIM 3asIBUTENIO OyIeT BBIAAH MATEHT, X ACHCTBUA OyIyT
HapyLIECHUEM €ro UCKJIIOYMTENbHBIX IpaB. IlaTeHToO0Ma1aTENb MOKET MOTPEOOBATh OT HUX, BO-IEPBBIX,
OPEKpalIeHUs] JalbHEHWNIEro MCHOIb30BAaHUS U300pPETEHUS M, BO-BTOPBIX, BBIIATHL JACHEKHOMN
KOMITEHCAIIUH 32 HCIIOJIb30BaHNE U300PETCHUS B IIEPUO] BPEMEHHOI oxpaHbl. Pasmep 3Toii KoMIeHcanuu
OIPEJENAETCS COTIALIEHUEM CTOPOH, a IIPU HEJOCTHKEHUU COIJIALICHUS] yCTaHABIUBAETCS CYOM.

ITosTOMy IpH MCHONB30BAaHUU H300pETEHMS, ABISIOLIETOCS MPEAMETOM ONyONMKOBAaHHOM 3asiBKH,
TPETHUM JIMIIAM L1eJIeCO00Pa3HO 3apaHee COTIAcoBATH 3TOT BOIPOC C 3asBUTEIIEM, OTOBOPHUB IPH 3TOM H
pasMep NPUYUTAIOLICHCS 3asABUTENI0 KOMIIEHCAUMHU. BbImmara yka3aHHONW KOMIIEHCAlUM ITPOM3BOJUTCS,
KaK [paBUJIO, MOCE MOMy4YeHUs MaTeHTa Ha u3oOpeTeHue. Ecinu maTeHT 3asBUTEN0 He OyJET BbIIaH, TO
COIIALIEHUE YTpauyuBaeT CHUJy, a BBIIIAYEHHBIE CyMMBbI IOAJEKAT BO3BpaTy mosb3oBarento. Ho ecian
COTTAlIEHWE O KOMIIGHCAIlUM 3a HCIIONb30BAHUE M300pPETCHUS] B IEPHOJ BPEMEHHOH OXpPaHBI
IpedyCMaTpUBaNO Iepefady MOIb30BAaTENI0 JOMNOMHUTENbHBIX CBEACHUH 00 H300pETeHUH, CEKPETOB
IpPOU3BOACTBA, OMBITA PAabOTHI 3asfBUTENs M T.M., JAHHBIH Bompoc pemaercs AuddepeHIMpoBaHHO
NPUMEHHUTENBHO K CaMoil pa3paboTke, ¢ OJHOM CTOPOHBI, U MEPEAaHHBIM IOTOIHUTEIBHBIM CBEICHHAM,
COCTABJISIIOILUM KOMMEPUYECKYIO TaliHy, ¢ APYTOil CTOPOHBIL.

IIpenenbHBI CPOK AEUCTBUS BPEMEHHOM OXpaHbl COCTABIAET TpU roja. B TedeHue 3TOro cpoka
3afBUTENb, a TaKkKe JI000€ TpeThe JMIO0 MOryT mojaTtk B IlaTeHTHOe BEJOMCTBO XOJATalCTBO O
IPOBENEHUN HKCIEPTU3bl 3adBKM MO CyLIECTBY. Ecnm XomaTalicTBO O MHPOBENEHMU 3KCIEPTU3BI MO
CylLIeCTBY He OyAeT MOJaHO B YKa3aHHBIM CPOK, 3asBKa CUMTACTCS OTO3BAHHOH, a BpeMEHHas IpaBoBas
OXpaHa 3asgBJICHHOTO H300pETEHHUSI — MPEeKpaTUBILICHCS.

3. laTta npuopurteTra

Ha HauanpHOM cTaguy pacCMOTpPEHHUS 3asfBKH, MOCIE TOTO KaK OHA MPUHATA MO GopMe U MOTydUeH
JOKYMEHT, MOATBEP KIAIOIINI yIIIaTy MOLIUIHHEL, TATEHTHBIM BEAOMCTBOM O(opMIIsieTcs naTa IPHOpUTETa
3aaBKU. [IpakTHUecKH BO BCEX CTpaHax MaTEHTyeMOe M300peTeHUE MPOBEPSIETCS 0 KPUTEPHUIM HOBH3HEI,
M300pEeTaTeNIbCKOT0 YPOBHS M IMPOMBIIUICHHOW NMPUMEHHIMOCTH Ha AaTy HpHopuTeTa. B ciyyae ecnm Ha
OJHO H300peTeHHWe TIONAIOTCS [BE 3asfBKH, BBIUTPHIBACT 3asBKa, HMMeEIOImas Oojiee pPaHHIOW MAaTy
npuoputeTa BoT moueMy naTa MpHOpUTETA TaK BaXKHA.

Kak npaBuio, gata npuopureTa 3asBKM - 3TO J1aTa BHECEHHUs €€ B PEECTpP NATEHTHOIO BEIOMCTBA
ITaTeHTHas 3asBKa MOXKET NOTY4UTh U O0J€€ PAHHIOK AaTy IPUOPUTETA, ECIM UCIPAIIUBAETCS IPUOPUTET
IO JaTe MOoAa4yM MepBOi 3asBKU B rocyaapcTBe—ydacTHUKe Ilapuxckoil koHBeHIuu nubdo Jlorosopa o
HaTeHTHOM koomnepanuu. [l n300peTaTesst IpUOPHUTET 1o Hanbojee paHHEeH gaTe Ype3BeIYaiiHO BakeH Bo
MHOTHX CTPaHaX 3aKOHOM IpPEAyCMOTPEHa BO3MOXKHOCTb IIOJA4M TaK HAa3bIBAEMOW MpeABapUTENIbHON
3asfBKU B YIPOIIEHHOM (hopMaTe TOJIBKO C Te€M, YTOOBI 3aKpenuTh AaTy npuopurera. B CoeauHeHHbIX
[ITarax AeHCTByeT CIOXHAs CHCTEMa, B paMKaX KOTOpPOH HM300peTaTelb MpPH OMPEAETICHHBIX YCIOBHUIX
MO>KeT HCIIPAIINBAaTh MPHOPHUTET C JAThl COBEPIIEHMS M300pETEHUs, a HE C JAThl IPUOPUTETA 3asiBKU Ha



mero. CIIA — 370, HECOMHEHHO, OAWH W3 CAMBIX BBITOAHBIX PHIHKOB LIS OOJBIIHMHCTBA U300peTeHui. 1
nostomy, noka CIIIA He caenarOT CBOIO CHCTEMY MAaTEHTOBAaHMS TaKOH ke, Kak M B JIPYrHX CTpaHax,
n300peTarend BCEro Mupa IOJKHBI OBITh TOTOBHI JIOKa3aTh ATy H300peTEHHs, YTOObI HCIOIb30BaTh
MIPUOPUTET 110 aMEPUKAHCKOMY IaTEHTHOMY IIpaBy

B cooTBETCTBUU C POCCHICKUM 3aKOHOJATEIBCTBOM Mpuopumem uzodOpemeHus yCTaHABIUBAETCH,
1o o0ImeMy IpaBHiy, IO AaTe MOCTYIUIeHUs B [laTeHTHOE BeOMCTBO 3asBKH, COAEPIKAILCH 3asBICHUE O
BbIJIaUe TIATEeHTA, ONMHcaHue, GopMyy M YEpTEeKH, €CIIM B ONMMCAHWW HAa HUX MMeeTcst cehuika (1. 1 ct. 19
[TatentHoro 3akoHa P®). Kak Bumum, A 3akperieHHs NPUOPUTETA 3asBUTENb MOXXET MOAaTh B
[TaTeHTHOE BEJOMCTBO 3asBKY, B KOTOPOW OTCYTCTBYET psia TpeOyeMbIX MO 3aKOHY JOKYMEHTOB. DTO
HOBOE TIOJIOXKEHHE B POCCUHCKOM IaTEHTHOM 3aKOHOJATENIbCTBE, MPU3BAHHOE YIPOCTUTh U YCKOPUTH
MPOLEAYPY 3aKPEIJICHUsI IPUOPUTETA

Hapsiny ¢ oOmuM npaBmioM ompeneneHus npuopurera IlaTenTHbI 3akoH P® comepxut psn
CHELMAIBbHBIX JBIOTHBIX IIPAaBUJ, KOTOPbIE MOT'YT IPUMEHATHCS PU YCTAHOBJICHUHU IPUOPUTETA B CIyYasiX,
yKazaHHbBIX B 3akoHe. [Ipexxae Bcero, peub HIET O TaK Ha3bIBAEMOM KOHGEHYUOHHOM Hpuopumeme,
KOTOPBIM MOTYT BOCIIOJIb30BaThCS 3asABUTENU U3 CTpaH—YydacTHUI [lapmkckoil KOHBEHLMH MO OXpaHe
MPOMBIIIIEHHONH COOCTBEHHOCTH.

B cootBerctBun ¢ 1. 2 c1. 19 [arenTHOTO 3aK0Ha P® mpuopureT MOXKeT OBITH YCTAHOBIICH I10 AT
MoJa4uM TEpBOM 3asiBKU B CTpaHe-ydacTHHIE [lapmKCKOM KOHBEHIIMM, €ClM 3asBKa Ha H300peTeHHe
noctrynuia B [latentHoe BeqomcTBo PO B Teuenue 12 mecsieB ¢ ykazaHHOU AaThl. Eciiu 1o He 3aBUCSIINM
OT 3asBUTENS 00CTOSATENhCTBAM (CTUXUIHOE OCICTBHE, BOCHHBIC NEHCTBUS, TPAKIAHCKHE OSCHOPSAKH U
T.1.) 3a5IBKa C UCMpAIMBaHUEM KOHBEHIIMOHHOI'O IIPUOPUTETA HE MOTJia OBITh MOJlaHa B YKa3aHHBIA CPOK,
3TOT CPOK MOXKET OBITh MPOJICH, HO He Ooliee yeM Ha JBa Mecsna. Ha 3asButene JexKUT 005S3aHHOCTh
IIPEICTaBUTh 10KA3aTeNbCTBA, IOATBEPAKAAIOLINE HEBOSMOKHOCTh IOJaul UM 3asBKU B YCTaHOBJIEHHBIH
CPOK.

3asiBUTENb, KENAIONIMA BOCIIONB30BATHCS MPABOM KOHBEHIIMOHHOTO MPHOPUTETA, 0053aH yKas3aTb
3TO NpHU NoJaue 3asBKU WIM B TEUEHHE JBYX MECALEB C JaThl MOCTYIUIEHUS 3aiBKM B [laTeHTHOE
BEJOMCTBO ¥ TPWIOKUTH KOIHUIO MEPBOW 3asiBKH, 3aBEPCHHON HAIJICKAIIUM OOpa3oM INPHHSBIINM e
YUpEeKJICHUEM, WU MPEICTaBUTh €€ He MO3JHee TPEX MECSLEB C JaThl MOCTYINIEHHs 3asiBKH B IlaTeHTHOE
BeoMCTBO. [Ipu ucumcnenun 12-mecsYHOrO CpoKa JAeHb MOJA4YH MEePBOU 3asiBKA B CPOK HE BKIIIOUAETCSI.
Ecmu mocrnenHuii AeHB CpoKa TPUXOTUTCS HA HepaOOUYWil JeHb, NTHEM OKOHYAHHS CPOKa CUUTACTCS
Onmkalmuii cnenyomuil 3a HUM pabounii neHs. Ecnyu okoHYaHHE cpoKa MPUXOIUTCS Ha TaKOH Mecsll, B
KOTOPOM HET YHCJia, COOTBETCTBYIOIErO JaTe MOAa4yy MEPBOM 3asABKH, TO CPOK HCTEKAeT B TOCIETHUH
JIEHb 3TOr0 MecsIa.

Ecnmu mpaBuia O KOHBEHIIMOHHOM MPHOPUTETE HMEIHCh B POCCHHCKOM 3aKOHOJATEIbCTBE U
paHbllle, TO JILIOTHBINA MOPSIOK ONPEACICHHS MPUOPUTETA TI0 BHYTPEHHUM 3asBKaM yCTAHOBIIEH BIIEPBbBIE
[Tp 5TOM MOXXHO BEIIENUTH CICIYIONINE OCOOBIC CIlydaW YCTaHOBJICHHS NpHOpuTEeTa Bo-mepBHIX, OH
MOKET OTPENeIIThCA no dame nocmynienus 6 Ilamenmuoe eedomcmeo Oonee pannell 3asA6KU MO0 Jice
3aaeumens, packpviearowel dmo uzobpemenue, eciu 3dsa6Kd, N0 KOMOPOU UCHPAWUBAEMC MAKOU
npuopumem, nocmynuna He nozonee 12 mecayes c¢ Oamwl NOCMYnAeHus 0onee pauHel 3As16KU HA
uzobpemenue (. 4 ct. 19 IarentHoro 3akoHa P®). B stoMm ciryyae Gonee paHHsS 3asiBKA CUHTACTCS
OTO3BaHHOM.

IIpyuuHbl, O KOTOPBIM 3asBUTENb, 110 CYTH Je€ia, 3aMEHSET CBOIO NEPBOHAYaJbHYIO 3adBKYy Ha
HOBYIO, MOTYT OBITH CAMBIMHU Pa3IHMIHBIMA. Tak, OCHOBAaHHEM MOXET CITY)KHTh HEOOXOAUMOCTh YTOYHEHHS
WM UCHPABJICHUS T€X WIM WHBIX MPU3HAKOB TEXHUYECKOI'O PELICHUs, €CTIH MPHU 3TOM HE U3MEHSETCs ero
CYIITHOCTh; HEOOXOAUMOCTh KOPPEKTUPOBaHUS (HOPMYITBI U300pETEHHUS, €CIIU MPEOCTABICHHBIN JIJIsl 3TOTO
CPOK YIHYIIEH; IeIecO00pa3HOCTh YCTPaHEHHS M3 ONHMCAHWS HW3NUIIHEH WH(QOPMAIMH, COCTaBIIIOMICH
TEXHUYECKUH CEeKpeT 3asBUTENd, U T.I. BakHO nuib, 4ToOBl OoJiee paHHsASA 3asBKa Ha ATO M300peTeHue
MOJTHOCTBIO PacKpbIBalia €ro CYIIHOCTh, a MOCIeAyIoNIas 3asBka Oblia moJaHa He no3nHee 12 (6) mecsies
C J1aThl IOJJa4X NIEPBOM 3asBKU.

B TakoMm jke TOpSOKe MOXKET OBITh YCTAHOBJEH IPHOPUTET HAa OCHOBAHWU HECKOJBKUX paHEe
MOJIAaHHBIX 3asBOK. Ecim, HampuMep, o MHEHHUIO 3asIBUTENIS, 3TH 3aBKH MOTYT ObITh OOBEIMHEHBI B OJIHY,
€My TIPEeIOCTABISETCS BOZMOYKHOCTD TOAATh HOBYIO 3asIBKY, IIPHOPUTET KOTOPOH OYAET ONpenensThes 0
JaTe 1Mojayy NocieqHe U3 paHee NOJaHHbIX 3asBOK, KOTOpble 00BEAUHAIOTCS B O/HY. [IpHu 3TOM, OHAKO,
HEO0X0AUMO, 4YTOObI B KaXKIOW M3 OOBEAMHAEMBIX 3asBOK OBUIO PAcKpbITO M300peTeHHe, Ha KOTOpPOe
UCTIpaIBaeTcs Ooyiee paHHUHA HpHOpHTET. B 3akoHe crenuanbHO MMOTYEPKUBACTCS, YTO MPHOPUTET HE
MOJKET YCTaHABIMBATHCS IO JaTe IMOCTYIUICHUS 3asBKH, O KOTOPOH yXe HCIpaliuBaics Ooiee paHHUMA
MPUOPUTET.

Bo-BTOpBIX, MPHOPUTET MOXKET OBITh YCTAHOBIEH HO Oame NOCMYNJIeHUs OONOIHUMETbHbIX
Mamepuanog, eciu OHU OQOPMIEHbl 3dseumenem 6 Kawecmege camocmosmenvHol 3aseku (m. 3 cr. 19
[TatentHoro 3akona P®). Kak usBectHo, B coorBercTBUH cO cT. 20 [laTtentHOoro 3akona P® 3asButens



AMEET IPaBO B TCUCHHE ABYX MECAIEB, a IPU YCIOBHH YIDIATH HOIUIMHEL — U 3a MpeAeIaMu 3TOTO CPOKa,
HO HE TO3JHEE BBIHECEHHUS PEIIeHHUs MO pe3ysibTaTaM JKCHEePTU3bl 3aiBKHU IO CYILIECTBY BHECTH B €€
MaTepHuallbl HCIIPABJICHUS M YTOUYHEHHS, B TOM YHUCIIE JOMOJHUTH €€ HOBBIMHU MaTepHaaaMu 0e3 U3MEHEHHUSI
CYIIHOCTH 3asBJICHHOTO M300peTeHHs. ECTU 3TH MOMONHHUTENBHBIC MATEPHANBl H3MEHSIOT CYIIHOCTH
3agBJICHHOTO M300PETEHHs], T.€. COAepkKaT MOUIeKAIIUe BKIIOUEHHIO B (hOopMyTy U300peTeHus MPU3HAKH,
OTCYTCTBOBABIIHME B MEPBOHAYAILHBIX MaTepHaliaX, TO OHH BO BHHUMAaHHE HE NMPUHUMAIOTCS. 3asBUTEIIO,
OJTHAKO, IPEJOCTABIIETCS BO3MOXHOCTH O(OPMHTH TaKHe IONONHUTEIBHBIE MaTephalibl B KadecTBE
CaMOCTOATENbHON 3asBKH. [Ipu 3TOM 3asBUTEIh UMEET MPaBO HCIPOCUTH MPHOPUTET U300pEeTEeHUs Mo
TaKO# 3asBKe 110 JIaTe MO0Jja4i UM JOMOJHUTEIbHBIX MaTepuajoB. i 3TOro caMoCTOATeNbHAs 3asiBKa, BO-
NEepPBBIX, DOJDKHA OBITH IOJAaHA A0 WCTCUCHHS TPEXMECSYHOTO CPOKa C JaThl MOJYyYEHHS 3asBUTEIEM
yBemowiieHUs [laTeHTHOTO BemoMCTBAa O HEBO3MOXKHOCTH HPUHITHS BO BHHMAHHE IOMTOJHHUTEIBHBIX
MaTepUaJIOB B CBSA3H C MPU3HAHHEM HX U3MEHSIONIMMHU CYIIHOCTh 3asBJICHHOTO PEIICHHS, a, BO-BTOPHIX,
MIOJJAaHHBIE PaHEe JOTIOIHUTENbHBIE MAaTEPHANbI TOJDKHBI ITOJTHOCTHIO PACKPBIBATH CYIIHOCTHh H300pETECHUS,
Ha KOTOpPOe 0(pOpMIICHA CAMOCTOSITEITbHAS 3asBKA.

B-TpeTbux, NpHOpUTET U300PETEHUS KO BbIOENEHHOU 3asA6Ke YCMAHAGIUEAEmMCsA Nno  oame
nocmynnenus @ Ilamenmnoe 6e00MCMB0 NEPEOHAUANLHOU 3AA6KU, eCU GblOENIeHHAs 3AS6KA NOCMYNUNA 00
NPUHAMUSL 1O NePBOHAYANLHOU 3as16Ke peuieHus 00 omkaze 6 @vloaue NAMeHmd, BO3MONCHOCHU
002icanosanusi KOmopo2o UcCHepnamsl, a 8 cliyude 8bl0a4yU No YKA3AHHOU 3asA6Ke nameHma — 00 O0ambl
pecucmpayuu uzobpemenus ¢ 2ocyoapcmeentrom peecmpe (1. 5 cr. 19 IlarentHoro 3akoHa P®).

Heo6xoauMocTs BBIAETICHUS OJHOW 3asBKM M3 IPYrol BO3HHWKAeT TOTNA, KOTJa IIEpBOHAYAIbHAS
3asgBKa MMOJIaHa ¢ HapylleHHeM TpeOoBaHUsA eauHCTBa u3oOpetenud (m. 1 ct. 16 IlatenTHOrO 3aK0HA PD).
3asBUTENIh MOXKET U MO COOCTBEHHOW WHUIIMATHUBE BBIIEIUTH U3 MEPBOHAYATIBHBIX MAaTEPUANIOB 3asBKH
IpPYTYIO 3asBKY, €CIH, [0 €0 MHEHHUIO, B HUX COAEPKATCs HECKONBKO M300pETEHHU, KOTOPhIE MOTYT OBITh
3aMaTeHTOBAHBl CAMOCTOATENBHO. [IpHOpUTET MEepBOHAYATHHOW 3asBKHA COXPAHSETCS, €CITH BBIICICHHAS
3asBKa MpeiCTaBleHa Oe3 HM3MCHEHWH CYIIHOCTH H300pETEHUs] 10 CPaBHEHHIO C COJEepKaHHEM
NIEpBOHAYATGHON 3asBKH. B TNpoTHMBHOM ciydae, a Takke MpH IOAAYC BEIICICHHOM 3asBKH IIOCIE
HCTEUYCHUS] YKa3aHHBIX BBIIIC CPOKOB MPUOPHUTET IO BBIACICHHOHN 3asBKE YCTAaHABIMBAETCS IO JaTe ce
noctymieHus B [laTeHTHOE BEJOMCTBO.

n. Ol'lyﬁ.]'ll/lKOBaHPle MAaTCHTHLIX 3asABOK

B cooTBeTCTBHM € MATCHTHBIM 3aKOHOJATEIHCTBOM OOJNBITMHCTBA CTPAaH MHPOPMAIHMS O HaTEHTHON
3asBKe MyONMKyeTcs dYepe3 BOCEMHAANATh MECSIEB C IaThl ee IOCTYIUICHHSA. B Xome MOATOTOBKH
nyONUKanMy 3asBKC TNPHUCBAMBAETCS HOMEp IO MeXAyHapoAHOW NaTeHTHOW Kiaccuduxanuu. B
WHGPOPMAIIHMIO BKITFOUAIOTCS CBEICHUS 00 H300peTeHNH, N300peTaTelie WIn 3asBUTEIIE, 1aTa PETHCTPAUU 1
KJIacCH(HUKANMOHHBIA HOMep. B mponntom myOnmkanus cocrosia u3 (OTOKONHH 3asBICHUS U TUTYIHHOTO
JcTa onucaHus u3o0pereHus. B Oyayiiem, kak mpeacTaBisieTcs, peecTpbl Oy1yT KOMIBIOTEPU3UPOBAHBI U
uH(pOpMAIMA O NMAaTEHTHOH 3asBKe OyAeT pasMemnatscst B VIHTepHeTe, NMPEJOCTaBIssl, TaKUM 00pa3oM,
HEMEIJICHHBIM U HEIOPOTOM K HEHl JOCTYII.

K. Dxcneprusa 3asgBKH 10 CyIIEeCTBY

Hanbonee BaxkHass (YHKIMS IATCHTHOTO BEIOMCTBA 3aKJIOYAaeTCs B OIKCIEPTH3E 3asBKU 10
CYIIECTBY JUIS YCTAHOBIICHUS €€ HOBU3HBI U M300PETATEIbCKOTO YPOBHSA. JTO 03HAYAET, YTO MPOBOIUTCS
CpaBHECHUE H300pPETEHHS, TI0 KOTOPOMY UCIIPALIMBACTCS MATEHTHAS OXPaHa, C MUPOBBIM YPOBHEM TEXHHKH,
OTpaXEHHBIM B JIPYTHX MaTeHTaX M OMHUCaHHBIM B JuTeparype. Ha done pacryiiero oobema uHbopManuu
3Ta 3a/la4a CTAHOBUTCS Bce Oosee TpyaHOH. JIuib HEMHOTHE CTpaHbl MOTYT cebe MO3BOJHThH COJCPIKATh
HEOOXO0MMbIe OMOTHMOTEYHBIE PECYpCHl M TIEPCOHAN, MOJATOTOBICHHBIA A OCYIIECTBICHUS MMOMCKOBOU
pabotel. [lpobiema OMOTMOTEYHBIX PECYPCOB MOXKET OBITh pelieHa IyTeM CO3JaHud CJUHON
KOMITBIOTEPHON ceTH OaHKOB MaHHBIX IO IATEHTaM M TeXHH4Yeckod uHbopmanuu. OJHAKO CcO3maHHe
KBaTH()UIIMPOBAHHBIX KAaIPOB Ui MHOTHX CTPaH SIBISETCA Oe3HAaNe:KHBIM AeioM. Kak yke TroBOpHIOCH
BbIIIe, BceMupHas opraHu3aius HHTEIEKTYalbHONH COOCTBEHHOCTH pa3padoTaiia psili Coco00B mepenadn
Pe3yNIbTAaTOB IOKMCKA B MATEHTHBIE BEJOMCTBA, Y KOTOPHIX HET BHYTPEHHHUX PECYPCOB [UISl €r0 MPOBEICHHUSL.
Jo Tex mop, moka He OyIeT JOCTUTHYTA IOJHAS TAPMOHM3ALUS MaTEHTHOTO 3aKOHOIATENLCTBA B YACTH
OTPEJCNICHUsI TOr0, YTO €CTh M300peTaTeNbCKUN YPOBEHb M KaKOe €My MpHUAacTCs 3HAuCHHE, BEIYIIUE
9KOHOMHYECKH PAa3BUTHIC CTPAHBI HE 3aXOTAT JIMIIATHCS CBOUX COOCTBEHHBIX CUCTEM MOMCKA.

DkcrnepTu3a 3asBKH 1O CYIIECTBY, IMPEKAE BCEro, YCTAHABIMBACT HOBH3HY H300pETEHHUS.
Hanpumep, npu skcrepTU3e MaTEHTHON 3asBKH Ha «JIaCTHUK-KapaHJalny OyIeT yCTaHABIMBATHCA HAJIHUHE
WM OTCYTCTBHME ONHUCAHHMS HICHTHYHOIO H300peTeHHs B TMAaTeHTax WM nyoOnukauusx. Eciam Oyner
HAWJEHO XOTh OJHO OIKCAHHE, IKCIEPT OTOPOCUT MepBbIi MyHKT (opMynsl uzobperenus. OH MOKeT



OTOpOCUTh ¥ BTOPOH WYHKT, Kak COICpKAIMH OYEBUAHYI0 HH()OPMANHUIO, MOCKOIBKY PYYKH C
HECKOJIbKUMH CTEpXKHSAMHU M3BECTHBI JaBHO. YacTo B XOJA€ 3KCIEPTHU3bl BBIACHIETCS, YTO HEKOTOpHIE
IMYHKTH! (pOpMyJIbI H300pETEHUS OMMCAHBI TaK LIIMPOKO, YTO OHU YMTAIOTCS, KaK YK€ M3BECTHBIC. B Takmx
CITydasix 3asBUTENIO MPEIOCTABIIOT BO3MOXKHOCTH W3MEHHTH 3asBKY U CY3UTh (POPMYIHPOBKH, YTOOBI
U30€XKaTh OMUCAHUS YK€ U3BECTHBIX BEILEH.

Ilpu mpoBeneHUM SKCHEPTH3BI 3a8BKU IO CYIIECTBY YCTAHABIHMBAETCS MPHOPUTET H300pEeTEHUS,
ecmd OH He OBII YCTAaHOBIEH IIPH IPOBENCHUH (OPMATBHOW OKCIEPTHU3BL, M  IPOBEpseTCs
HNaTEHTOCIIOCOOHOCTh 3asBICHHOTO M300pETeHUs. Y CTaHOBJIEHHE IPUOPUTETA 3asBICHHON pa3paboTKu Ha
JAHHOW CTaIUM IIPOBEICHUS SKCIEPTU3HI IPOU3BOIUTCS TOTIA, KOT/IAa 3asIBUTEIb UCTIPALIMBACT IPHOPUTET
[0 J1aTe€ IO/a4d IIEpPBOM 3asfBKU B TOCYyHapCcTBE — ydyacTHHKE llaproKCKoW KOHBEHIMH IO OXpaHe
MIPOMBINUIEHHONH COOCTBEHHOCTH (KOHBCHIIMOHHBIN MPHUOPHUTET), IO JAT€ MOCTYIUICHHUS TOMOJHUTEIBHBIX
MaTepUanoB, €CIM OHH O(OpPMIIECHBI 3asBUTEIEM B KadeCTBE CaMOCTOSATENBHOIN 3asBKH, IO Jare
noctyieHus B IlareHTHOe BemoMCTBO Oonee paHHEH 3asBKH TOTO JK€ 3asBHUTENS, PacKpBIBAIOIICH
CYIIHOCTh 3TOTO HM300pETEHUs WM IPOMBIIUICHHOTO o0pasma, W T.n. O TOM, KaK YCTaHABIHBACTCS
IPUOPUTET Pa3pabOTKU BO BCEX 3TUX CIIyUasX, y»K€ TOBOPUIIOCH BBILIE.

IIposepxa namenmocnocobnocmu 3aABICHHON pa3pabOTKM COCTOMUT B MCCIICAOBAHUHU HKCIIEPTAMH
[laTeHTHOTO BEOOMCTBAa BOIpOCAa O TOM, Omeeuaem U paspabomia 6cem mpedyemvlM NO 3AKOHY
npusHaxKam oovexma nameHmHou oxpansi. VIHBIMU CIIOBaMU, B XO1€ TATEHTHOM KCIEPTU3BI IPOBEPAIOTCS
HOBH3HA, N300peTaTeNnbCKuil ypOBEHB, IPOMBIIUIEHHAs IPUMEHUMOCTD 3asBICHHOHN pa3paboTKH, a Takke
COOTBETCTBHUE IPEIOKEHHOTO PEIICHHS OOMIECTBEHHEIM HHTEPECaM, MPUHIMIIAM TYMaHHOCTH ¥ MOPAJIH.
Cpok, B TeueHue KoToporo IlaTeHTHOE BEZOMCTBO JOMKHO IPOBECTH SKCHEPTH3Y MO CYLIECTBY,
ITatentHbIM 3akoHOM P® He ycraHoBiieH. Takoe peleHue BONpoca TPYAHO IPU3HATh ONTUMAIbHBIM, TaK
KaKk OHO CTaBUT 3asBUTENCH B 3aBUCUMOCTH OT [laTtentHoro BemomcrBa. KoHeuHO, W paHbIie, Koraa
3aKOHOAATENECTBOM CPOK IPOBEICHUS MATCHTHON SKCIEPTH3Bl OBLI OTpaHUYEH MISCTHIO MeCSIaMu (1o
3akony CCCP «0O6 uzobpetrenusx 8 CCCP» 1991 r. cpok Obln yBenuueH 10 12 mecsies), 3asBUTENH, B
CYIIIHOCTH, OBIIM JIUIICHB BO3MOXKHOCTH Kak-THOO BO3JeHCTBOBATH Ha [laTEeHTHOE BEIOMCTBO B CIydae
HapyImeHUs UM CPOKOB IPOBEICHUS JKCIEpTH3bl. Ho Bce ke 3aKOHOMATENbCTBOM OBUIH OMpEHETICHBI
BPEMEHHBIE paMKH PAacCMOTPEHHs 3asiBKU IO CYLIECTBY, YTO HAKJIAABIBAIO HA DKCIEPTOB XOTb KaKUE-TO
0053aHHOCTH B 3TOM IUTaHe. Ha mpakTuke cpeqHuii CpOK MPOBEACHUS SKCIICPTH3HI 3asSBKH HAa N300peTeHre
I10 CYIIECTBY COCTaBISIET 12 MecsIes.

B nepuoa npoBeaeHus SKCIEPTU3bI 3asIBKH IO CyliecTBY [laTeHTHOE BEIOMCTBO BIIPaBE 3alpOCUTh
y 3asBUTENS JONOJIHUTEIBHBIE MaTepHanbl, 0€3 KOTOPHIX MPOBEACHHUE SKCHEPTH3BI HEBO3MOXKHO, B TOM
yuclie U3MEHEHHYI0 (GopMmyiy u3o0pereHus. OCHOBaHHMEM JUIS 3allpoca MOXET ObITh HEOOXOIUMOCTh
pellleHuss BONPOCOB, CBSA3aHHBIX C IPOBEPKOM MAaTEHTOCHOCOOHOCTU 3asBICHHONH pa3paboTKy;
HEOOXOAMMOCTh YTOUYHEHUS (POpMYIIbI M300pETeHHUs; HEOOXOAMMOCTh PEIICHUs BOMPOCOB, CBA3aHHBIX C
paccMOTpeHHEM 3asBOK Ha MIACHTHYHBIC OOBEKTHI MIPOMBIIUICHHOH COOCTBEHHOCTH, MMEIOIINE OAHY U Ty
JKe JaTy TpHOpHUTeTa, W T.A. JIOMOJIHUTENBHBIC MAaTepHalbl IO 3aIpOCy JKCIEPTH3Bl ITODKHBI OBITH
IPEACTaBICHB 0€3 HM3MEHEHUS CYNIHOCTH M300peTeHHs B TEUEHHE JABYX MECSIEB C JAThl MOJIyYCHHUS
3asBUTENIEM 3aIpoca WM KOIHH MaTepPHaloOB, IPOTHBOIIOCTABIIIEMBIX 3asBKe. YKa3aHHBIC KOIUH MOTYT
OBITH 3alPOIICHEI 3asIBUTEIIEM B TE€UEHHE MeCsla C MaThl MOMYYCHUS MM 3aIpoca 3KCIepTH3Hl. B cioydae
€CJIM 3asBUTEIb B YKa3aHHBIM CPOK HE MPEACTABUT 3ampalliiBaeMble MaTepHalibl WK IPOoch0y O MPOJIEHUI
YCTaHOBJIEHHOTO CPOKa, 3asBKa MPU3HACTCS OTO3BAHHOI.

Kak yxe ormeuanoch, 1o 3asBKe Ha HW300peTeHHE 3asBUTENb, NP YCIOBUHU YIUIATH TOILIHHEL,
MOJKET BHOCHUTH HCIIPABJICHUS U YTOYHEHHA B IOJAHHYIO 3asBKY BIUIOTH /0 BBIHECEHHUS PEILEHUS IO
pesynbTaTaM OJKCIEpTH3bl MO cymecTtBy. [Ipu 3ToM, oOmHaKo, HE MOKHA H3MEHSATHCS CYIIHOCTb
3asBJICHHOTO HM300peTeHHs. [lOMOJIHUTENBHBIC MAaTepHalbl, W3MEHSIONINE CYIIHOCTh H300pETeHHUs, BO
BHUMaHHE HE IPUHUMAIOTCA.

ITo pe3yapTaTaM SKCHEPTU3HI IO CYLIECTBY NMPHHUMACTCS PEIIEHHE O BhIJaue WM OTKa3e B BBIAAUE
nareHTa. Eciy B pe3ynbTaTe 3KCIEpTH3HI 10 CyIIecTBY IlaTeHTHOE BEIOMCTBO yCTAaHOBUT, UTO 3asBICHHOE
n300peTeHne, BBIpAKEHHOE (OPMYJIOH, COOTBETCTBYET YCIOBHSIM HAaTEHTOCIIOCOOHOCTH, BBIHOCHUTCS
pelieHne O BBIAAYE MaTeHTa ¢ 3ToH ¢opmynoi. IIpu yCTaHOBIEHHH HECOOTBETCTBHUS 3asBJICHHOTO
N300pETeHNUS YCIIOBHSM ITaTEHTOCIIOCOOHOCTH BRIHOCUTCS pelIeHre 00 OTKa3e B BbIaUe ITaTeHTA.

JI. Bo3paxeHHsI IPOTHB 3aBKH

B psne crpaH B mepHox MeXIy IMyOiaukanuedl nHpOpMaruu o 3asBKe U A0 MOMEHTa MPHUHATHA
pelieHussT O BBIAAaYe IATCHTA 3aMHTEPECOBAHHBIC TPETHH JIMIA MOTYT BBICTYIHTH C (POPMaIEHBIMH
BO3paKEHUSIMHM MPOTUB BbIa4yM maTeHTa. VHOTAa JomycKaeTcs BBIABIDKEHHE BO3PAKEHUN U B KOPOTKHUI
MEepUOJ BPEMEHH IIOCIE BBAAYM HaTeHTa. Kak mpaBuio, Takue BO3paKCHHsS OOOCHOBBIBAIOTCS HU3KHUM
YpOBHEM HH(OPMAHUOHHOTO IOKMCKA 0 ONPEACICHUIO YPOBHSI TEXHHUKH, YTO HEOOXOIUMO JUIS OLICHKH B



n300peTeHUN HOBU3HBI, KaK (paKTopa, KOTOPHIA He OBUT B JIOCTATOYHOU CTENCHH yUYTEH IPH DKCICPTH3E.
[pouenypa NpUHATHA BO3payKEHUH IOJI€3HA JUIS TeX MaTEHTHBIX BEIIOMCTB, Y KOTOPBIX O€IHBIH OI0JUKET U
ciabble MOMCKOBBIE BO3MOXKHOCTH, MOCKOJIBKY BO3paKarollas CTOpOHa OecIUIaTHO AaeT MH(OPMAIHIO, U,
KaK MpaBWIO, ATO JENAl0T XOpOWmIO (PHHAHCHPYEMEBIC OIMOHEHTHl 3asBuTeNsd. OIHAKO MPOLEAYPHI
NPUHATHSA BO3PAXEHHH MMEIOT M CBOM TEHEBBIE CTOPOHBI. BO-TEpBBIX, 3TO O3HAYAET, YTO BO3MOXKHBIE
KOHKYPCHTBI Ha HMCIOJIB30BaHUC 3asBJICHHOM TEXHOJIOTHU 6y}1yT BBIHYKJICHBI U3Yy4aThb JPYTHUC MaTCHTHLIC
3asiBKH (TaK kKak HH(OpMAaIus 0 HUX MyOIHKyeTCsI), YTOOBI IOHSATh, HACKOJIBKO PE30HHBI BO3paXkeHUs. Bo-
BTOPBIX, ITPEOI0JICHHE BO3PAKEHHH MOXET CTaTh CIUIIKOM JOPOTOCTOSIIEH NPOIeypor sl HeOOIbIIOoH
KOMIIAaHHM WJIN HE3aBUCHUMOTO wu3o0peraTtens. bonbmume, Goratsie (GuUpMBI MOTyT ce0Oe IO3BOJIMTH
npuberate K TPOIEIypaM BBIIBIKEHUS BO3PAKEHHH C TEM, YTOOBI MOMHATH CTOUMOCTH IIOJTyYCHHS
maTeHTa uX OoJiee CITa0BIMI MAJTBIMH KOHKYPEHTaMH.

M. Cpox neiicTBUSI NIAaTEHTHOH OXPaHbI

B cootBerctBum co ct. 33 Cormamenus TPUIIC kaxkmast ygacTByromas B HEM CTpaHa JTOJDKHA
MPEeIOCTaBIATh, KAK MUHUMYM, CPOK aTeHTHOM oxpanbl Ha 20 ynet. Ha nmpakTuke Tak OHO U €CThb, U B
OOJIBPIIMHCTBE CTPaH CPOK MATEHTHOW OXpaHbl coctaBisieT 20 yeT. B HEKOTOPHIX CTpaHax B OCOOBIX
CIy4asgx dTOT CpPOK OOIbINe, HApUMep, KOTJa BbIJada IMaTEHTa OTKJIAAbIBAIACH IO MPHYUHE
OTHOIIICHUST M300peTeHUs] K BOSHHON TallHE MJIM KOTJa MPUMEHECHHE (apMaIleBTHUSCKOTO CPEICTBa
OTKIJIAJIBIBAIOCH 110 IPUYHHE UCTIBITAHHS JICKApCTBA ¥ 0()OPMIICHUS JIMIICH3UH Ha €ro UCIOJIb30BaHNUE.

Ilo poccuiickoMy MaTeHTHOMY 3aKOHOAATEIbCTBY, IMATEHT Ha W300peTeHHe NeiCTBYeT B
Teuenne 20 ner. YKazaHHBIH CpPOK HA4YMHACT TEYb C AaThbl MOCTYIUICHUA 3asiBKU B ITaTtenTHOE
BenoMcTBO P®D, T.e. ¢ garel mpuopurera. [IocKoiIbKY OmpeneacHHOE BpeMsl YXOIUT Ha MPOBEICHUE
SKCHEPTU3bI 3asBKH, PEabHBIA CPOK NEHCTBHS MAaTEHTHON OXpaHBI HECKOJBKO MeHbIe. [laTeHTHBIH
3akoH P® He mpenycMarprBaeT BO3MOXXHOCTH TPOIJICHHA CPOKa MATEHTHOW OXpaHbl KaKUX-THOO
BHJIOB U300pETEHUH.

H. IIpaBa naTteHToo001a1aTE /151

MuHUManbHBIE TpaBa, KOTOpPHIE JOJDKHBI  OBITh  MPEAOCTABIEHBI  MAaTEHTOOOIaNaTelto,
onpenemnsitorcs: Cornamennem TPUIIC. Dtu'mpaBa pasnuuaiorcs B 3aBHCHMOCTH OT TOTO, YTO SIBISIETCS
00BEKTOM MATCHTHOH OXpaHbBl — TMPOAYKT WM CIOCO0 HM3TOTOBICHHS W CaM HM3TOTOBICHHBIA ATHM
CrocoboM MPOYKT.

1. IIpaBa Ha IPOIYKT

Cratest 28 Cornamenuss TPUIIC mpemycmarpuBaer, 4to 0o0JamareNb NMaTeHTa Ha H300pETCHHE
AMEET HUCKIIOYHUTENFHOE IPABO «HE JAOIYCKaTh B OTHOLICHWH HM300pPETEHHS COBEPIICHHS 0€3 CBOETO
coryacus TakUX JEHCTBUM CO CTOPOHBI TPETHUX JHII, KaK €r0 MCHOJb30BaHUE, NMPEIIOKEHUE K NMPOAAXKeE,
npojnaxa win umnopt» Tak, B CIIIA obnanarens maTeHTa Ha OMHCAHHYIO BBIMIE PYUYKY-JACTHK MOXET
cenaTh HEBO3MOXHBIM JJIsl TpeTbux Jul ee usrorosinenue B CIIA, nponaxy Ha Teppuropun CIIA umm
umnopt B CIIIA. OH MOXeT Jjaxe He aThb UCIIOJIb30BATh 3TO U300peTeHUE

B CIHA. IloHATHO, YTO NAaTEHTOOOJIAfaTeNb HE CTAHET CYJUTHCS C YAaCTHBIMHM JIHLAMH,
MOJIB3YIOIIUMUCS 3TOM pyukoil. CKopee BCEro, OH 3aTeeT TsKOy ¢ U3TOTOBUTEISIMUA U TUCTPUOBIOTEpaAMHU
PYYKH WIM C TOH KOMIIaHMEH, KOoTopas 3aKynuia OOJbIIOE KOJMYECTBO TaKUX PYYeK IJsl CBOEro
nepcoHana. Ilo 3akoHONATENbCTBY MHOTUX CTpaH, €CIM HMeENIa MECTO IpaBOMEpHas Mpojaxa
3aMaTeHTOBAaHHOTO MPOJYKTa, TO MATEHTHBIC MpaBa Kak Obl MCUepIBIBAIOTCA. [loKymarens MMeeT IpaBo
IepenpoaTh 3allaTeHTOBAHHBIN MPOAYKT 0e3 BCAKMX OrpaHWYcHUil. BmecTe ¢ TeM 3aKOHOIATENbECTBOM
pasHbIX CTpPaH HE OJAMHAKOBO TPAKTyeTCs BOIPOC O MpaBax MaTeHTOOONaAaTens B chepe PEeMOHTHBIX U
CEpBUCHBIX paboT IO 3alaTeHTOBAHHOMY MpOAyKTy. Ilpeamonoxum, 4To peus MIET O TATEHTE Ha
NPOMBIIUICHHYIO pE3aTeNbHYI0 yCTaHOBKY. BosHHKaeT Bompoc, OymyT JHM 3arodka HOXeH win
KalUTaJbHbIM PEMOHT COBEPIIEHHO U3HOLIEHHOTO arperara sBJsAThCA HapyIIEHUsIMH NTaTeHTHBIX IpaB?

ITaTeHTOOONMANATENIO NPUHAMICKHUT UCKTIOUUMENbHOEe NHPABO HA UCHONb308aHUE OXPAHSIEMOTO
MATEHTOM HM300pETEHHS TI0 CBOEMY YCMOTPEHHIO, €CIM TaKOe HMCIOJIH30BAaHHE HE HapyIIaeT IpaB JPyTHX
MIATeHTOOO0IaaTeNeH.

Iox ucnonvsosanuem MOHUMAETCSI BBEJECHUE B XO3SAICTBEHHBIM 00OPOT MPOAYKTA, CO3AAHHOIO C
IpUMEHEHHEM H300peTeHus, a TakXKe MPUMEHEHHE croco0a, OXpaHAEMOIo IAaTCHTOM Ha H300peTeHHe.
Bseoenue 6 xoszsaticmeennviti 06opom, B CBOIO O4Yepeb, OXBATHIBACT TaKWe ACHCTBHS, KaK M3TOTOBJIICHUE,
OpUMEHEHHE, BBO3, XpaHEHHUE, NMPEIOKCHHE K IMpoJaxke, Mpojaxa M T.I. MPOAYKTa, CO3AaHHOTO C



HCTIONB30BaHUEM OXPAaHSACMOTO PEHICHUS, a TakKe MPUMEHEHHE CI0c00a, OXPaHsSEeMOro IMAaTCHTOM Ha
n300peTeHue.

H3zeomosnenuem TPU3HAETCS TMPOU3BOACTBO MPOAYKTA JUII KOMMEPUCCKHX IEeNeH, Jake ecii MpH
9TOM caM TPOAYKT BPEMEHHO HE PEANN3yeTCs, HapUMep CKIATUPYeTCs Uil MOCIEAYIOIMIEH MPOIaKH.
Ilpumenenuem npodykma CUUTAIOTCA BCE CIy4ad €ro IPOU3BOACTBEHHOTO UCMOJIL30BAHUS B
KOMMEpYECKHX eNsX. Beo3 npodykma O3HA4YaeT ero UMIIOPT Ha Tepputopuro PD, mpuveM HapyleHHEM
ABTSIETCSL caM (DAaKT BBO3a, XOTS OBI MPOAYKT M HE MpPEAHA3HAYANCS IS MCIIOIB30BAHUS HA TEPPUTOPHH
P®. Xpanenue npooyxkma, B 4acCTHOCTH €ro HAKOIUIEHHE AJS MOCIENYIOIIEro Mycka B 000pOT, Takke
paccMaTpuBaeTcs KaK HCIIONB30BaHHE 3allaTCHTOBAHHOIO 00bBeKTa. [Ipednoowcenue x npooadice eCTb
peKiama mpoIyKTa, KOTOpasi MOXKET BEIPAKAThCS B €0 IMyOJIMYHOM TEMOHCTPAMH B TOPTOBBIX 3aj1aX U Ha
BUTPUHAX, B PEKIaMHBIX KIHMAaX, B Katamorax ® T.I. [loxg mpoodaswceii moHMMaeTcs KOMMepYecKas
JESTENFHOCTh M0 peaiu3alliyl 3alaTeHTOBAHHOTO MPOJYKTa, KOTOpas yalle BCEr0 UMEET HOPUIUYECKYIO
(hopMy rpaxxIaHCKO-IIPABOBOTO IOTOBOPA KYIUIH-TIPOIAXKH.

Has3BanHbIe NEHCTBHS HE HCUEPIBIBAIOT BCEX CIIydacB BBEACHHUS B XO3SHUCTBCHHBIH 000pOT
3alaTeHTOBAHHOTO MPOAyKTa. OHO MOXKET TakKe BBIPAXKATBCA U B UHOM UCHONIL30OBAHUU NPOOYKMA, B
YaCTHOCTH B €r0 TEXHHYECKOM OOCITY>KUBAaHUH, PEMOHTE, 3aKIFOUEHHUH B OTHOIIEHWUH HETO JIOTOBOPOB
apeH/Ibl, B TOM YHCIIE JIN3UHTA, TOAPSIa, MEHBI U T.11.

Bce ykazaHHble IeiiCTBHS MOTYT COBEpILIAThCS JHUILB CAMUM MaTeHTO0OdanaTeNieM, YTO BhIpaXKaeT
No3uMuHY10 CMopoHy TIPUHAAJISKAIIETO €My HUCKIIOYHTENBHOIO NpaBa Ha MCIOJIb30BAaHHUE Pa3pabOTKH.
Brnagenen matenta MokeT u30parh JIOOYIO IOIMyCKaeMyIO0 3aKOHOM (OpMYy MpEANpPUHHIMATEIBCKON
JEeSTENBHOCTH Ul OpTaHU3allui UCIONIb30BaHMsI 00BEKTa MPOMBILUIEHHOH COOCTBEHHOCTH. B wacTHOCTH,
OH MOXET BBICTYNaTh KaK WHIWBUAYAIbHBIM TpeANpUHUMATENb, CO37aTh MNPEANPHUITHE, BHECTH
NpUHAUIeKaIIee eMy MpaBo Ha OOBEKT NPOMBIINIICHHONW COOCTBEHHOCTH B KadecTBE CBOETO BKJama B
yCTaBHBIH (DOH BHOBB CO3/1aBACMOTO WIIH YK€ AEUCTBYIOIIETO MPEIIPHUITHS U T.II.

O6mnagast MO3UTHBHBIM IPABOM Ha €IMHOJIMYHOE HCIONb30BaHME Pa3pabOTKH, MAaTEHTOOOIagaTeNnb
BIIPABE OOHOBPEMEHHO 3anpemums ee Ucnoabsosanue a0ovim mpemoum auyom. COOCTBEHHO TOBOpPS, B
obonx cimydasx pedb BAET 00 OJHOM H TOM K€ MpaBe, HO0 UCKIIOYUTEIFHOMY IIpaBy MAaTCHTOOOIaaaTeIs
Ha HCIOJIb30BaHUE Pa3pabOTKU KOPPECTIOHAUPYET OOSM3aHHOCTh BCEX TPETHUX JIMI[ BO3JEPKUBATHCS OT
JEHCTBHNA, HapyIIAIOIIMX IpaBa MaTeHTooOnamaTens. Pa3HWIla COCTOMT JHIIL B TOM, Ha KakoOW —
ITO3UTHUBHOHN HJIM HETaTHBHOW — CTOPOHE PacCMAaTPUBAEMOTO IIPpaBa ClIeNIaH OOJBIIHIA aKIICHT.

[lepBocTenenHoe 3HaueHUe Ui 00faaaTens CyObeKTUBHOTO MATEHTHOIO MpaBa UMEET 00beM e2o
npas. B cootBerctBuu C 1. 4 cT. 3 [latenTHOrO 3aKk0Ha PD 00BEM MpaBOBOM OXpaHbI, MPEIOCTABISIEMON
MAaTeHTOM Ha HM300peTeHue, ompenensercs ero Gopmyioi. OmnmcaHne W YEpTEeXKH CIYXKaT TOIBKO JUIS
ToNKOBaHUS (Gopmyibl. Ilpu 3ToM NpoAyKT (M3AenHe) MPU3HAETCS W3TOTOBIEHHBIM C HCIOIb30BAHHUEM
3aMmaTeHTOBAaHHOTO M300pETeHMsl, a CIIOCO0, OXpaHsIeMblii MATEHTOM Ha M300peTeHHe, — MPUMEHEHHBIM,
€CITM B HEM HCIIOIH30BaH KaXXIBIH MpU3HAK N300pETeHNS, BKIIIOUYCHHBIN B HE3aBUCUMBIN ITyHKT (DOPMYIIBL,
WM SKBUBAJICHTHEIN €My IpU3HAK.

Takum oOpa3oM, s IpU3HAHUS N300PETEHUS UCIIOIB30BaHHBIM B TOM MJIM HHOM 00BEKTE TEXHUKU
HEOOXOIMMO YCTAaHOBHTh HAIIMYAE B HEM 6CeX MPU3HAKO8 W300PETCHUsS, KOTOpPHIE OTPAXKCHHI B
HE3aBUCHMOM ITyHKTE ero (opmynsl. [IpucyTcTBre y 00BEKTa MPHU3HAKOB, CONEPKAMIMXCS B 3aBHCHMBIX
NyHKTax (opMyabl M300peTeHHs, 3HaueHUs He uMeeT. B paBHOM Mepe H300peTeHHE CUHTAeTCs
HCTIONIE30BAHHBIM, €CIIH OAWH WJIM HECKOJNBKO IMPU3HAKOB 3aMEHEHBI B OOBEKTE TEXHHUKU HKBUBAJICHTOM,
T.€. aHAJIOTHYHBIM MTPU3HAKOM, BBIMOJTHSIONINM Te e (GYHKIUH U JAIOMUM TOT e 3¢ ¢exT. Ha mpu3nanue
3aMEHEHHOT0 MPU3HAKa HKBUBAJICHTOM BIHUSIET TaKXKe 0Y€BUIHOCTh MPOU3BEIEHHON 3aMEHBI.

2. IIpaBa Ha cnoco® M3roTOBJIEHUSI

Crarest 28 Cornamenns TPUIIC mnpenycmarpuBaer, 49ro o0majmaTenh IMAaTeHTa Ha CIOCO0
W3TOTOBJICHUS] UMEET UCKITFOUUTENIHOE TIPAaBO «HE JOMYCKaTh, YTOOBI TPETHU JIMIA MCTIOIB30BAHU CIIOCO0
W3rOTOBJICHUS Oe3 coriacus mpaBoodianaTensy. Hanpumep, n3odperarens crocoda MpeBpanieHus MoJIoKa
B CBIP MOT IOJYYHTh ITATEHT, HAJMYHE KOTOPOTO CHAENao OBl HEBO3ZMOXKHBIM JUIS JPYTHUX HCIIONB30BATH
9TOT CmOCOO TmMoNmy4YeHus: cbipa. MHOTOa neiicTBUE MaTeHTa, BBLAAHHOTO Ha CIOCO0 H3TOTOBJICHUS,
pactpocTpaHseTcs W Ha HPOAYKT, M3TOTOBISIEMBIH 3TUM crocoOoM. [lomycTuM, Hampumep, 4TO CHIp,
MTONyYaeMBIi YKa3aHHBIM CITIOCOOOM, MOKET XPaHUTBCSA MecslamMu 0e3 XOJIoAmiIbHuKa. Torma u caM ChIp
MOXeT OBITh 3amaTeHTOBaH. MHOrAa, oJHAKO, HOBBIM OBIBacT TOJNBKO caM crmoco0. CkaxeM, JaHHBIM
CrocoO0M H3rOTaBJIMBAETCS OOBIYHBIA MIBEWIAPCKUA CBIP, HO TMPOILECC H3TOTOBJICHUS HIET TOpPaslio
OpicTpee, 4eM MpU HCIONB30BAHWU TPAAUIIMOHHBEIX METOAOB. Torma MaTeHTOCHOCOOHBIM CTaHOBHUTCS
TOMBKO CaM CHOCO0 WM3TOTOBJICHUS, IOCKOJNBKY HIBEHIAPCKUI CHIp HE HMEET MPU3HAKOB HOBH3HEL
IIpumeuarensHo, uTo cT. 28 Cornamienuss TPUIIC comepXUT mMosioskeHUe 0 TOM, 4TO 00IagaTenb naTeHTa
Ha CHOCO0 M3rOTOBJICHUS MPHOOPETAET MCKIIOUUTEIHHOE IMPaBO «HE IOIMYCKaTh COBEPIICHHUS TPETHHMHU



auiaMu 0e3 ero Coryiacus... TaKUX NEWCTBUH, KaK: HCIOIb30BaHUE, MPEATIOKEHHE K MpOJaxe, Mpoaaxa
WM UMIIOPT MPOAYKTAa, HM3TOTOBICHHOTO HEMOCPEACTBEHHO ATUM CrIoco0oM». JlaHHOE MOJIOKEHUE
o0ecrieynBaeT Cephe3HYIO JIOTONHUTEIBHYI0 OXpaHy oONajaTens MaTeHTHBIX IpaB Ha CIoco0
M3TOTOBJICHUSI HEMATEHTOCHOCOOHOro mpoaykra. O6namarens 3THX MpaB MOJTydYaeT BO3MOXKHOCTh, BO-
NEPBBIX, MPErPaguTh JOPOTY HMIOPTY TMPOAYKTOB, H3rOTABIMBAEMBIX 33 PYOEKOM MO JaHHOMY
3aMaTeHTOBAaHHOMY CIIOCO0Y, BKITIOUAs MMIIOPT M3 CTPaH, IJIe JAHHBIA CIIOCO0 HUCIONB3YEeTCsl HEJICTalbHO.
Bo-BTOpBIX, TpaBo-001a1aTellb MOKET BO30YIUTh PECIIE0BAHIE IIPOTHB TEX, KTO 3aHSIT MPOAAKEH TaKhx
OPOJYKTOB, BBISIBUTH KOTOPBIX JIErde, 4eM HENEralbHOTO MPOU3BOIUTEIIS.

B HCKOTOPLBIX ClIy4dadX B 3allaTCHTOBAHHBIX cnoco6ax H3rOTOBJICHU TPEAYCMOTPEHA BO3MOXKXHOCTDH
OCYIIECTBJIATh  CKPBITYIO ~ MAapKHPOBKY  H3TOTaBIMBAEMbIX MOPOJAYKTOB, 4YTO  oOnerdaer st
NaTeHTo00Ia[aTellsi BO3MOKHOCTh JJOKa3bIBaTh UCIOIb30BaHUe ero crnocoba. Ho yaiie u3roraBirBacMble
3aMaTCHTOBAHHBIM CIIOCOOOM TMPOJIYKTHl HEOTIIMYMMBI OT H3TOTOBJICHHBIX JPYTHMHU CIIOCOOAMU
aHaJoroB. B Takux ciy4asx [OKa3blBaHWE ITPAB MATEHTOOOJANATeNlss CTAHOBUTCS HUCKITFOUUTEIIEHO
tpynabeiM. Crates 34 Cormamenuss TPUIIC HeckoibKO MOMOTaeT MaTEeHTOOONAeNto TeM, YTO
TIEPEHOCHT TSKECTh OpeMEHH JTOKa3bIBaHMUS:

«1. B TpaxxJaHCKHX HCKax MO BOIPOCaM HAapYIICHUsS MPaB MaTEHTOOOJaNaTelsl, YKa3aHHBIX B
naparpade 1(6) crarem 28, B ciydasx, Korga OOBEKTOM IATEHTOBAHHS SBISIETCA CIIOCOO
M3TOTOBJICHUS TIPOAYKTA, CYA MOXKET 0053aTh OTBETYHMKA JIOKA3aTh, YTO €ro CIOCOO0 M3TOTOBIICHUS
UJCHTUYHOTO TPOAYKTa OTJIMYACTCS OT 3alaTeHTOBAHHOIO. B 3TOH CBS3U CTpaHbl—YyYaCTHHIIBI
CornaiieHusi JOKHBI UCXOJUTh U3 TOTO, YTO JIFOOOW MICHTHYHBIA MPOIYKT, KOTJAa OH MPOU3BEICH
0e3 corjacus TaTeHTOOONAmaTens, OymeT cuuTatbes (ecmu He OymeT Joka3zaHo OOpaTHOTO)
W3rOTOBJICHHBIM 3alaTEHTOBAaHHBIM CIIOCOOOM, TMPU HAJIMYMHU XOTS OBl OJHOTO M3 HIKCYKa3aHHBIX
00CTOSATENBCTB, IPU KOTOPHIX:

a) M3TOTOBJICHHBIN 3aIMaTeHTOBAHHBIM CIIOCOOOM MPOIYKT SBISETCS HOBBIM;

0) ecTb BBICOKash BEPOSATHOCTH TOTO, YTO HWACHTHUYHBIA NMPOIYKT OBUT M3TOTOBIIEH JaHHBIM
Croco00M, HO MTATEHTO00 Ia1aTelb My TeM MPUJIOKEHHS Pa3yMHBIX YCHIUH HE MOXKET ONPEIEIHUTh, YTO
OBLT MCIIOJIB30BaH JIEHCTBUTEIBEHO OH.

2. Ctpanbl — ydactHUIEI CoriameHnss CBOOOTHBI B BO3JIOKCHHH OpeMEHH JTOKa3bIBaHUS, KaK
yKa3zaHo B maparpade 1, Ha mpermoiaraeéMoro MmpaBoOHApYIIUTENs, €CIIH JIMOO COOIIIOJICHO YCIOBUE,
BKIIFOYCHHOE B momnaparpad (a), 1100 BBIOIHEHO YCIOBUE, BKIIFOUEHHOE B onaparpad (0).

3. Ilpu moka3pIBaHUHM OOPaTHOTO, TOJKHBI OBITh MIPHUHSATHI BO BHUMAaHHE 3aKOHHBIC WHTEPECHI
OTBETYHKA I10 3aIUTE €T0 JCIIOBBIX M MPOU3BOACTBEHHBIX CEKPETOBY.

B cootBerctBum ¢ 1. 3 cr. 10 [larenTHOro 3akoHa P® HapylieHHEeM HCKIIFOUUTEILHOTO MpaBa
MaTeHTO00IaAaTeNs IPU3HASTCS, CPEId MTPOYETo, BBEJICHHE B XO3SHCTBEHHBIH 000POT JIMOO XpaHEeHHE
C OTOW IETBI0 MPOIYKTa, M3TOTOBIEHHOTO HEMOCPEICTBEHHO CIIOCOOOM, OXpaHsIeMBIM MAaTEeHTOM Ha
nu3zo0perenue. HbIMU CliOBaMH, JEHCTBHE TATEHTA, BBIJAHHOIO HA CIIOCOO MOJYdYCHHs MPOAYKTA,
pacnpocTpaHseTcs U Ha MPOJYKT, HEMOCPEACTBEHHO MONyYEHHBINH 3TUM crtocoO0oM. [Ipu 3TOM HOBBIi
MPOAYKT CUYUTAETCS TOJYYEHHBIM 3allaTeHTOBAHHBIM CIOCOOOM TIpHM OTCYTCTBHM JOKa3aTelhCTB
MIPOTHUBHOTO.

[[lupokoe MPUMEHEHNE UHCTUTYTa KOCBEHHOUW OXPaHbl O0YCJIOBICHO TE€M, UYTO B OOJIBITUHCTBE
ciry4aeB 0OHApYXHUTh HapyIICHUE MAaTEHTHBIX MPaB HA TEXHOJOTHIO MOXKHO JIUIIb MTyTeM BBISBICHUS
MPOAYKTa, H3TOTOBJICHHOIO C MOMOIIBIO 3aMATeHTOBAHHOTO crocoba. Biragener nareHra Ha crnoco0, Kak
IpaBuUJIO, HE UMECT NOCTyIlla Ha NMPECANPUATUA MTPEANIOIara€MbIX HapyHlHTeJ'Ieﬁ €ro NaTCHTHLBIX IIpaB U HE
MOXET HEMOCPEICTBEHHO MPOBEPHUTH, UCIOIB3YETCS JIM UMH €ro TexHosiorus. Ho oH MOXeT Jaenatsh 3To
KOCBEHHBIM 00pa30M, KOHTPOJIUPYsI BBITYCK MPOJYKTa, KOTOPBIA MOKET OBITH MONTYUYECH 3aaTCHTOBAHHBIM
crocobom. Jlst TOro 4TOOBI TakOW KOHTPOJbL OBUI NIEHCTBEHHBIM, BIIAJCNBIly IaTEHTa Ha CIOCO0
HOJTyYCHUsI IPOJIYKTAa MPEJOCTABISIOTCS TaKHe JKe [TpaBa Ha NPOJYKT, KaK eciii Obl OH BJIaJeJl MATeHTOM Ha
caMm mpoaykr. OJHAKO 3TH €ro mpaBa Ha MPOAYKT OrPAHUYEHBI 3aMATEHTOBAHHBIM CIIOCOOOM €ro
noiydeHus. Eciu mpoaykT momydeH ApYruM crocoOoM, MaTeHTOOONanaTeNlb HUKAaKUX NpaB Ha HETO He
UMeeT.

Crnemyer cka3aTh, 4TO MOJA «IIPOLYKTOM, HEMOCPEACTBEHHO H3TOTOBJICHHBIM 3aMaTeHTOBAHHBIM
CIoco6oM» TTOHUMAIOTCS JTIO0bIe U3/IENHUs, YCTPOMCTRA, BEMIECTBA U T.II., IPUYEM KaK HOBBIC, TAK U YiKE
U3BECTHBIC. B Tex citydasx, Korjaa pedb WaeT O HOBOM MPOIYKTE, ACHCTBYET NPEe3yMIILHsL, YTO OH IOJy4YeH
C TMOMOIIBI0 3aMaTeHTOBAHHOTO crocoba. MHBIMH CIIOBaMU, W3TOTOBUTENb 3TOr0 MPOAYKTA OJKEH
JI0Ka3aTh, YTO UM HE HCIOJIB30BAJICS MPHHAIICHKAIIHM TaTEHTOO0IAATEIN0 COC00, TaK KaK B IPOTHBHOM
cllyyae OH OyJeT MpU3HaH HapynimTeaeM. ECITU jke MaTeHTOM OXPaHACTCS HOBBIM CIIOCO0 MONyUYEHHS YIKe
M3BECTHOTO MPOMAYKTa, OpeMsi JOKa3bIBaHHS HCIIOJIBb30BAHUS 3alATEHTOBAHHOTO Crocoba JOKUTCSA Ha
narentoobnanarens. st 5TOr0 OH MOXKET MCIOJIb30BaTh JIOOBIE MPSIMbIE M KOCBEHHBIC JI0KAa3aTEIbCTBRA,



CBHUACTCIILCTBYIOIIHUE O IMPEAIIoJaraMoM HApyHmICHUW €ro IpaB, HAIPUMEP AAHHBIC O CYIIECCTBCHHOM
YBCIIUUCHUHN 00BEMOB nopoaaXu MpoAyKTa Ha PBIHKE ITOCIIC OHy6J'II/IKOBaHI/I$I CBEJICHUH O HOBOM crocobe
€ro NMoJIyucHus, 00 M3MEHEHHU €TI0 CTOUMOCTHU U T.1.

O. OrpanuyeHue MpaB NaTeHTO00IadaTeJIs

Cormamenne TPUIIC BBoAWT ompeneneHHBIE OTpaHUYCHHS MPaB MAaTEHTOOONIANATeNsI, UMCEIOIIIe
o0mmii M crneuuanbHelii xapakrep. B cT. 30 roBoputTcs 00 orpaHudeHusx oOmiero xapakrepa. K
OTPaHMYCHUSAM CIICIHAJIBHOTO XapaKTepa CTaThsi OTHOCHT HCIIONB30BAHUE MATEHTa B TOCYAAapCTBEHHBIX
nelsix W 00s3aTeNbHOE JTUIICH3UPOBAHNE B OMPEHEICHHBIX CIyYasX. YTIOMHHABIIASCS BEINIE JTOKTPHHA
WCYEPIaHUs NATEHTHBIX MPaB TAKXKE YacCTO SABJSETCA OTPAHUYCHHUEM B X UCIIONIb30BAHUU.

1. CBo0oaHOE MCI0/IL30BAHKE 3AIATEHTOBAHHBIX 00HLEKTOB

B HEKOTOPHIX cTpaHax JOKTPHHA CBOOOJHOTO MCIOIH30BAHMS 3aMIaTEHTOBAHHOTO OOBEKTa CXOIHA C
JOKTPUHOW CBOOOJHOTO HCIIONB30BaHUS aBTOPCKOTO IpaBa. MHOTHE CTpaHbI MMEIOT 3aKOHONATEIHCTBO,
pa3pelnaroiiee  HCIONB30BaTh  3alMIICHHBIC aBTOPCKHUM MPaBOM  MaTepHaibl, HampuMep B
00pa3oBaTeNbHBIX HENAX. 3aKOH MOXET TaKKE Pa3peIlnTh WCIIOIB30BATh 3aIaTCHTOBAHHBIA XUMHUICCKUAN
mporiecc, HampuMmep, B Iensx aeMoHcTpanuu Ha ypokax xumud. Cratrbs 30 Cormamenus TPUIIC
JIOIyCKaeT CBOOOJHOE WCIIONb30BaHNE 3alaTeHTOBAHHOTO OOBEKTa, BBOAS IIPH 3TOM OIIpE/CICHHBIE
OrpaHUYCHUA:

«CTpaHBI-y4acTHHIIEL, UCXOJS U3 HHTEPECOB TPETHHX JIUI, MOTYT JeaTh OTpaHHYCHHBIC U3BATHS U3
UCKJIIOYHUTENBHBIX TPaB, OXPAHACMBIX MATEHTOM, TPH YCJIOBHH, YTO TAaKUE HU3BIATUS HE BCTYMAIOT B
pa3yMHOE TPOTHBOpEYHE C HOPMaJbHBIM HCIIOJNB30BAHMEM IaTEHTa W HE HAHOCAT Oe30CHOBATEIBHOIO
yiiep0a 3aKOHHBIM HHTEpecaM MaTeHTO00IanaTelsD).

[MarenTHOE 3aKOHOAATENHCTBO Poccui, Kak M 3aKOHOAATENBCTBO APYTHX CTPAH, YCTAHABIUBACT PSII
clly4aeB, KOTJIa JIEWCTBHS TPETBUX JIMI MO HCIHOJIB30BAaHHIO pPa3pabOTKM HE pacCMaTPUBAIOTCA Kak
HApYIICHUS UCKIIOUATENBHBIX MPaB BIAJENbIa MATCHTA. DTH CIyYad, HEPEIKO MMEHYeMBIe CBOOOIHBIM
HCTIONb30BaHUEM 3aIIaTeHTOBAHHBIX 00BEKTOB, B OCHOBHOM JIOCTATOYHO TPaIWIHOHHBEI H COOTBETCTBYIOT
MUPOBOM MaTeHTHOHM mpakTuke. OHU HCYEPIBIBAIOLIUM 00pa3oM ompeaeneHsl cT. 11 — 12 [laTtenTHOrO
3akoHa P® u cBOAsTCS K ClIeqyIOMIEMY.

Bo-miepBEIX, He npusHaemcs HapyuwieHuem UCKIIOYUMETbHO20 Npaga nameHmooodiadamerns
npuMeHeHue cpeocma, Co0epucAuux uU30opemenus, 3auunjeHnvle namenmamy, 8 KOHCMpPYKYuu umu npu
IKCHAYAMayuy MpaHCHOPMHLIX CPeOCme (MOPCKUX, DEUHbIX, B030VUIHBIX, HAZEMHBIX U KOCMUYECKUX)
Opyeux Ccmpan npu YCi08uu, YMoO YKA3AHHble CPeOCmBd 6PEeMEHHO UAU CAYYAUHO HAXOOSAMCsl Ha
meppumopuu P® u ucnonv3yromes 018 nysico mpancnopmuo2o cpeocmea. JJaHHOe MPaBUIIO, U3BECTHOE
3aKOHOJATEeNILCTBY IIOJIABIISFOIIETO OOJBIIMHCTBA TOCYNApCTB, BHITeKaeT W3 cT. 5 ter [lapmkckoi
KOHBEHIIMH IO OXpaHe MPOMBINUICHHOW cobcTBeHHOCTH. CornacHo 4. 1 cr. 11 ITarenTHOTO 3aK0Ha P® OHO
TNPUMEHSIETCS HE TOJNBKO K (DU3UYECKUM M IOPUAMYCCKAM JIHIAM TOCYAAPCTB-YYACTHUKOB [laprkckoit
KOHBCHIIMH, HO U K I'paxJaHaM U IOPUIUICCKUM JINL[aM .HI'O6I)IX CTpaH, NpeaOCTaBJIAIOIMINX TAKHUE KE IIpaBa
BJIaJeTIbIIaM TPAHCIOPTHBIX cpencTB Poccum.

PaccmaTtpuBaeMoe HCKIIOUEeHHE U3 cepbl MATEHTHOTO MpaBa KacaeTcsl JHIIb HCIONb30BAHMUS
3aMaTeHTOBAHHBIX OOBEKTOB HEMOCPEACTBCHHO B KOHCTPYKIMHM WM TPH IKCIUTyaTallMd TPAaHCIIOPTHBIX
CpencTB, T.. B UX KOpIlyce, B MalllMHAaX, B OCHACTKE, B MEXaHW3MaxX, B 00OPYIOBaHHUU H T.H., NIPH
YCIIOBHH, YTO 3TH OOBEKTHl MPUMEHSIOTCS HCKIIOYUTENBHO JUIA HYXXJ TPAaHCIOPTHOTO CpECTBA.
Ucnonp3oBanme 00BEKTa MPOMBIIUIEHHOW COOCTBEHHOCTH, BBIXOJAIIEE 3a 3THU MPEAEIBI, HAIIPHMEP
€ro IMPOM3BOJICTBO Ha OOPTY CyHA, IIpeIOKEHNE K Mpoake, MpoJiaXka U T.IL., IBJSIETCS HapyIIeHHEM
MaTEeHTHBIX TpaB. Kpome Toro, maHHas JbroTa paclpoCTPAHSETCS JUIIb Ha TPAHCIOPTHBIE CPEICTBA
Ipyrux ctpad. OHa, HampUMep, He KacaeTcsl pOCCUICKUX CYyAOB, Na)K€ €CIU OHU MPUIUCAHBI K MOPTY
KaKOH-JINOO APYTOH CTPaHBI U JINIITH BpEMEHHO WM CIIy9aifHO 3aXOJIST B CTpaHy cBoero ¢iara.

Bo-BTOpBIX, He Ae1saemca Hapyuienuem NAmeHmHbIX npas npogedeHue HayyHo20 UcCciedo8anus
UU IKCREPUMEHMA HAO CPeOCmEoM, COOepIcauum uzobpemenue, 3auueHnoe namermom (4. 2 CT.
11 IlarentHoro 3akonHa P®d). Iloxg «cpeacTBomM» B MaHHOM cliydae ITOHUMAeTCs JF000H OOBEKT,
KOTOpBIi B COOTBETCTBHM C JEHCTBYIOUIMM 3aKOHOJATEIBCTBOM IPH3HAETCS ITaTEHTOCIIOCOOHBIM
n300peTeHrneM, T.e. YCTPOWCTBO, CMoco0, BEMIECTBO M T.I. Pa3pemieHHBIM BHIOM HCIOIB30BaHUS
SBIISIETCS] JINIIH HAy9YHOE WCCIEIOBAHWE CaMOW pa3padOTKH WM JKCIEePHUMEHT ¢ Hero. OHa MOXeT
TPOBOJMTHCS C LENBI0 MPOBEPKHU paboTOCTIOCOOHOCTH U 3(PPEKTHUBHOCTH CO3JIAHHOW pa3pabOTKH, B
HAY4YHBIX IIeNAX © T.M. Ecoum pa3pa0oTka HCHONB3yeTCss HE KaK OOBEKT HCCICIOBAHHS WU
SKCIEPUMEHTA, a KaK UX CPEJICTBO, TaKUe NEHCTBHS Oy IyT HApYIIEHHEM ITaTEHTHBIX MIPaB.



B-tpetbux,paspewienuviv ciyuaem ucnonb308anus AGAAEmMcsa NpUMEHeHUe 3anameHmoeanHblx
cpedcme npu Ype3BblYaliHbIX 0OCMOAMENbCMBAX, m.e. NPU CMUXULHbIX 0e0CEUsX, Kamacmpogax,
Kkpynuwix agapusax u m.n. (4. 3 ct. 11 [latenTHOrO 3ak0oHa P®). B yKka3aHHBIX cUTyalusax AOIMyCKaeTcs
TG MPUMEHEHHE OXPAaHSIEMBIX 3aKOHOM HM300peTeHHH, T.€. MX NMPOU3BOJCTBEHHOE HCIIOIH30BAHNE
JUTS TUKBUJAIMN WU TIPEIOTBPAICHHsSI TIOCIECTBHIM Ha3BaHHBIX coObITH. [IpuMenenue pa3paboTku
XOTsl ¥ TIPY HAIMYUH YPE3BBIYAWHBIX OOCTOSTEILCTB, HO B IICJIAX, HE CBS3aHHBIX HEIOCPEACTBEHHO C
UX JOCUCTBUEM, SBISAECTCA HAapyLICHUEM IMaTEHTHBIX MpaB. VHbIE BUABI UCIONB30BAaHUS, B YACTHOCTHU
M3TOTOBJIEHUE 3allaTeHTOBAaHHOTO OOBEKTa, €ro XpaHeHHe, MpeaoKeHHe K Tpojaxe W T.I., He
paspematorcsi. Kpome Toro, B ciiydae NMpUMEHEHHS OXpaHsIeMON pa3pabOTKM B JAHHBIX YCIIOBHUSIX
MATeHTOO00IAAATENI0 TAPAHTUPYETCS MTOCIEAYIOIas BRITUIATAa COPa3MEPHON KOMIICHCAITNH.

B-4eTBepThIX, 3anamenmosanHble Cpeocm8a MO2Yym HPUMEHAMbCSA 8 JUYHbIX Yeaax oOe3
noayyenuss 0oxooda (4. 4 ct. 11 IlarentHoro 3akoHa P®). Pa3pemenHoe ncnonp3oBaHue pa3pabOTKH
OXBaTbIBaeT coOOW B JaHHOM cCilydae JIMIIb e€e MpuMeHeHue. Jpyrue crnocoObl MCIONIB30BaHUs, B
YACTHOCTH M3TOTOBJICHHE WM BBO3, JaXKe €CIM IPU 3TOM HE MHPECIeAyOTCS KOMMEpUECKHE ILElH,
SABJIIFOTCA HAPYIICHUEM IMAaTCHTHBIX ITPaB.

B-nateix, paspewaemcs  ucnonwvzosamue  3anamenmo8aHHLIX  CPEOCME  nymem  pda308020
uzeomognenuss jexapcme 8 anmekax no peyenmam epaya (4. 5 cr. 11 Ilarentnoro 3akona P®D). JlanHbIH
BUJ JOIyCKaeMOTO HCIIOJIB30BAHUS, KACAIOIIUiicS B OCHOBHOM OXPaHSEMBIX IATEHTAMH BEIIECTB U
LITaMMOB MUKPOOPTaHU3MOB, U3BECTEH IaTEHTHOMY 3aKOHOJAATENLCTBY MHOTHX cTpaH. MM oxBaTbIBatoTCs
JMILIb e€UHUYHBIE CIlydyad NMPUTOTOBIECHUS JieKapcTB. Ecny 3anaTeHTOBaHHOE CPENCTBO MCIONIb3YeTCs IS
MIPUTOTOBJIEHUS JIGKAPCTBEHHBIX MPENapaToB MNPOMBIIUIEHHBIM CIOCO0OM JHO0 HX MNPUTOTOBIIEHHUE
OCYHICCTBJIACTCS allITCKaMU BIPOK XOTHA OBl Jaxe IJIs Hocneny}omeﬁ IIpoJaXku 1o peuenTam, 3TO ABJIACTCA
HapylIeHWEeM IIaTeHTHBIX MPaB.

B-miecTbIX, He npusnaemcs Hapywienuem NAMEHMHLIX Npas HPUMEHEHUe CPeoCma, COOepIHCAUUX
u3obpemenus, 3auUUeHHbIC NAMEHMAMU, eCAU dMU CPeoCmea B68e0eHbl 8 XO03AUCMBEEeHHbIll 000pom
saxonubim nymem (4. 6 ct. 11 IlatentHOoro 3akoHa P®). JlaHHOe HCKIIOYCHHE BBIPAKAET IIHMPOKO
W3BECTHBIA TPUHIUI «UCUEPIBIBAHUS TPaB», B COOTBETCTBHM C KOTOPBHIM IpaBa MATEHTOOOJaAaTes
OTPaHHYMBAIOTCS BBEJCHHEM B XO3SMCTBEHHBIH 000pPOT 3amaTeHTOBAHHOTO cpeacTsa. [locienyrommee
U3MEHEHHE BIlaJeblla JAaHHOIO CPEACTBA, HAIpUMEP B CBA3M C €ro Iepenpolaxei, HapyleHUs
MATeHTHBIX TIpaB He oOpasyeT. VIHBIMEH CITOBaMH, HONYYUTH pa3pelIcHHE MaTeHTOOONAAaTelNs NOJDKeH
JUIIb CYOBEKT, KOTOPBIH MEpBBIM TPOW3BOIUT MM NPOJAeT 3alaTeHTOBaHHOE CpeAcTBO. Bce
MOCIEAYIOIINE €T0 BIAAEIBIIbI, €CIIH TOJBKO CPEACTBO OBUIO BBEJCHO B XO3IHCTBEHHBIH 000pOT 3aKOHHBIM
IyTeM, MOT'YT HCIIOJIb30BaTh €r0, He MCIpallnBas Ha 3TO 0co0oro corjacus nareHroodmnanarens. Cnenyer
MOJYEPKHYTh, YTO MPUHIMI MUCUEPIIAHUSA NPaB B COOTBETCTBUU C MHUPOBOW MPAKTUKOH pacmpocTpaHsieT
CBOE JCHCTBHE JIUIIb HA T€ 3aIIaTCHTOBAHHBIC CPE/ICTBA, KOTOPHIE UMEIOT BEIIHYIO (hOPMY, T.C. IOANAIAI0T
MO/ TOHATHS YCTPOMCTB, BEIIECTB, MNPOAYKTa, H3JAeNUs MU T.I. B OTHOLIEHMM MCIONb30BAHUSA
3aaTeHTOBAaHHOTO CIOCO0a UCUepHaHus paB He MPOUCXOIUT.

2. Mcnojib30BaHHE NaTeHTA 0e3 corjacusi MaTeHToo0 1a1aTelst

[Monoxenust Cornamenuss TPUIIC ceppe3HO OrpaHUYMBAIOT BO3MOXKHOCTH TOCYJapcTBa
HCTIONB30BaTh 3allaTeHTOBAHHBIH OOBEKT WIIM YIMOJHOMOYMBATH HA €TO WCIIONB30BaHUE O€3 MOTydeHHS
cornacusi mareHTooOnanatens. Yacto Takyio ¢GopMy HCIONB30BAHUS HA3bIBAIOT «IIPUHYAUTEIBHBIM
muneHsupoBanueM». B cootBerctBum co cr. 31 Cornamenus TpeOyercs MpOBEJCHHE COBEPIICHHO
CHEIU(PIUECKUX TPOIENYP, MPEKIE YeM TaKOe HCIOIh30BAHIE CTAHET BO3MOXKHBIM:!

a) MHIUBHUJYaJIbHOE PACCMOTPEHHE BOIpPOCA O HEOOXOMUMOCTU paspelleHHs] Ha HCHOJIb30BaHUE
3aMaTEeHTOBAaHHOTO 00BEKTA B KaXKAOM OTIEIHHOM CIIydac;

0) paspemieHHe TaeTcsl TOJMBKO, €CIM IPEAIoaracMblii MONb30BaTelbh MPEATPHHSI IO 3TOTO BCE
IIard Ui TOJMyYeHHs pa3pelleHrs] Ha UCIOIb30BaHUEe OT MPaBOOOIaAaTeNd Ha pa3yMHBIX KOMMEPUECKUX
YCIIOBUSIX, U €CJIM 3TH IIaT¥ B Pa3yMHBIH €O BPEMEHH HE JAIH MOJIOKUTEIBFHOTO pe3ynbTara. JlanHoe
TpeOOBaHHE MOXET HE HCIONHATHCSA CTpaHOW—y4vacTHUIeW CoriameHus B ciydyae Ype3BbIYAHON
CHUTyald B CTpaHe, B CHUTyallud YPE3BBIYafHOH CpPOYHOCTH WM B CIlydae HEOOXOJUMOCTH
HEKOMMEPUYECKOro 00IIECTBEHHOT0 HCIIONB30BaHus. B ciryuae upe3BbIuaifHON CUTyalluu B CTpaHe WK IpU
IpYTUX OOCTOATENBCTBAX UYpPE3BBIUAHHONW CPOYHOCTH MpaBooOIagaTenb, TeM HE MEHee, JNOJDKeH OBITh
YBeIOMJIEH B HaWKpardaumme cpokd. IIpaBooOiamarens MOMHKEH OBITH HE3aMEIIMTENFHO MOCTABICH B
U3BECTHOCTh M B CIlyyaeé HEKOMMEPYECKOro OOINECTBEHHOIO MCIOIb30BAaHUS MAaTEHTa, KOTAa
NPAaBUTEIBCTBCHHBIH OpraH WIM JCHCTBYIONMH IO €ro IMOPY4YEHHIO KOHTPareHT 03 IpOBEICHUS
MIATEHTHOTO TOMCKa 3HACT WM MMEeT OCHOBAHHMS IOJIaraTh, YTO 3allaTCHTOBAHHBINH OOBEKT MOXKET OBITH
ceifuac unu B OyIyIIeM HCIIONIb30BaH B FOCYAAPCTBEHHBIX LEIIAX.



Hexotopeie monoxkenns Cornmamenuss TPUTIC HecyT Ha ceOe sSIBHBIA OTIEYATOK JJOOOMPOBAHUS CO
CTOPOHBI TMPOMBINUICHHBIX KpPYyroB. Tak, HampuMmep, OTpacib TNPOMBIINIICHHOCTH, BBIMTYCKAIOIIAs
IMOJIYIIPOBOOHUKH, IMOJYyYHJIa BECbMa OCHOBATC/IbHYIO 3aIUTY OT NPUHYAUTCIIBHOTO JIMIICH3UPOBAHUA B CT.
31 CornamreHus:

«(c) O6peM U ATUTENBHOCTh TaKOTO HCIIOJIb30BaHUS JOJDKHBI OIPAaHHYMBATHCS TOM WENbIO, IS
KOTOpOH OBUIO TMONYy4YeHO pa3pelieHne, a MNPUMEHUTENPHO K TEXHOJOTHSIM, CBS3aHHBIM C
MOJTYIPOBOJAHUKAMH, WCIIONB30BAHUE OTPAHHYMBACTCS TOJBKO HEKOMMEPYECKUMH OOIIECTBEHHBIMU
LEJIAMU WJIH JIedeOHOW MPaKTHUKOM, pellleHHe O YeM MPUHHUMAETCS B CyleOHOM WM agMHUHHCTPATUBHOM
MOpsAKE BO N30eKaHUEe KOHKYPEHTHOTO JaBIICHUS.

BompmmaCcTBO mONMOKeHMH CoryameHus 3aTparuBaeT BCE BO3MOXKHBIC THIIBI NPHHYIUTEIHHOTO
nuneH3upoBanus. Tak, B cT. 30 TOBOpHTCH, UTO:

MPUHYAUTEBHOE JIMIIEH3UOHHOE HCIONb30BaHUE 3allaTeHTOBAHHOTO OOBEKTa JIOHKHO HOCHTH
UCKJTIOYHUTENFHBIN XapakTep;

oJ00HOE UCIIONIF30BAHNE HE BIICUET 3a COOOH Iepesadu MpaB Ha 3alaTeHTOBAHHEBIH 00BEKT;

mo00e HCMOJIb30BaHUE 3allaTeHTOBAHHOTO OOBEKTa NOJKHO MPOBOJUTHCA JIMIIL B HHTEpecax
HallMOHAJIBHOTO PBIHKA CTPaHbl, AaBIIEH Ha 3TO pa3pelleHHUE;

JeMCTBUE JTUIIEH3WH Ha WCIOJh30BaHHE 3alaTCHTOBAHHOTO OOBEKTa MOMJICKHUT NPEKPAIICHHIO C
Y4ETOM 3aKOHHBIX WHTEPECOB BBIJABIIMX MX WHCTAHLMN, €CIM U KOrJa OOCTOSATENIbCTBA, MOPOAHUBILINE
TMPUHATHUEC PA3PCIIUTCIbHBIX peH.[eHHﬁ, HCYEC3al0T U MaJia BEPOATHOCTH UX HOBOT'O IOABJICHUS

MATEHTOOONMAIaTeNII0 BO BCEX CIIydasxX BBIIUIAYMBACTCS COpa3MepHas KOMIICHCANHUs, C Y4eTOM
SKOHOMUYECKOH IIEHHOCTH BBIIAHHOTO Pa3pelIeHHUs.

B c1. 31 Cornamenus BKIIOUCHBI NTOJIOKEHUS, KOTOPbIE MPEAyCMaTPUBAIOT 0COObIe TpeOOBaHUS K
IpOIEeAype BBIHECEHUS PEUICHUI 10 BBEICHUIO NPHHYIUTEIHHOTO JIMIICH3UPOBAHMS M IDIATHI 32 IIPaBO
ITOJIF30BAHMS 3aITaTEHTOBAHHEIM OOHEKTOM:

(1) «(i) IIpaBomepHOCTH JNOOOrO pemieHMs], Kacalollerocs BBEIACHHUA MOJOOHOTO HCIONb30BaHUS
3aIaTeHTOBAaHHOTO OOBEKTa, IOJDKHA IIOABEPraThbcs CyNeOHOMY WM WHOMY HE3aBHCHMOMY
KOHTPOJTIO TI0 YCMOTPEHHIO BEPXOBHOU BIIACTH CTPaHBI—Yy4acTHHUIE! CorianieHus;

(j) moboe pemieHue, Kacarolieecs KOMIIEHCAllMi, BBITUIAYMBAEMBIX B CBA3H C HCIOJIb30BaHHEM
3aIaTeHTOBAaHHOTO O0BEKTa, JOJDKHO MOJBEPraThCs CyACOHOMY WIM HWHOMY HE3aBHCHMOMY
KOHTPOITIO IO YCMOTPEHHIO BEPXOBHOU BIIACTH CTPaHBI—YydJacTHUIEI COTIalICHUS.

OTUM TOJ0KEHHEM CO3JIaeTcs ONpeAesieHHas OXpaHa MpaB MaTeHTOoO00IagaTeNst OT MPOU3BOiIa WK

KOppynuuu CO CTOPOHBI MATCHTHBIX BEAOMCTB.

Cormamenune TPUIIC orpannymBaeT WCMOJNB30BaHUE MPUHYIUTEIBHOTO IHIEH3UPOBAHUS B
OTHOIICHUHM TaK HA3bIBAEMBIX IATEHTOB Ha YCOBEPILICHCTBOBaHHSA. B MPOIIIOM B HEKOTOPHIX CTpaHaxX
JUIO, W300peTaBIliee yCOBEPIICHCTBOBAHUE 3allaTeHTOBAHHOTO OOBEKTa, aBTOMATHYECKH IOJIydYaso
paspelieHne Ha MPUHYIUTEIBHYIO JIUICH3UIO IEPBHYHOTO nateHTa. CorjlamenneM He TONBKO BBOISTCS
pa3NuYHBIe MpaBUIa IO HpoUeAype OPOPMIICHHS W BHIIIATE KOMIIEHCALUH, HO Tarke (opMyIHpYIOTCS
cepbesnble TpeboBanud. B cT. 31 (1) roBopurcs:

1) xoryma BBIAAETCS pa3pelieHrne Ha MCIOIb30BaHUE YCOBEPIICHCTBOBAHMUS («BTOPHYHBIIN MATEHT),
KOTOpO€ HE MOXET OCYIIECTBIATHECA 0€3 HCHONBb30BaHUS OCHOBHOTO 3allaTeHTOBAHHOTO OOBEKTa
(«mIepBUYHOTO MATEHTA)), TOJIKHBI ObITh COOIOIEHBI CIEAYIONIUE YCIOBUS:

(1) m3o0pereHme, MO KOTOPOMY HCIPAIIMBASTCS OXpaHa BTOPUYHBIM TATEHTOM, TOJDKHO TPEICTaBIIATH
co00H ceppe3HOE TEXHHYECKOE TOCTIDKEHHE, MMEIOIIee 3HAYUTECIBHBIH SKOHOMHYECKHN dPQeKT B
MPUBS3KE K H300PETEHUIO, OXPAHIEMOMY MEPBUYHBIM ITaTEHTOM;

(i1) mpaBoobIagaTeNs MO NEPBUYHOMY IMATEHTY UMEET IPaBO Ha IMOJYYCHHE HAa Pa3yMHBIX yCIOBUAX
MEePEKPECTHOM JIMLIEH3UU HA UCTIOJIb30BAHNE BTOPUYHOTO MIaTEHTA;

(iii) wmcmonp3oBaHHWE TIEPBUYHOTO IIATEHTa HE O3HAYaeT NpaB oOONagaHWs WM UHHAYe, KaKk B
COBOKYIIHOCTH C BTOPUYHBIM ITATEHTOM).

OTH TIpaBWIa HAIIPABJICHBI HAa HUCIIPABJICHHUE CIOXKUBIICHCS B PSANE CTpaH CUTYalldd, B KOTOPOU
KOHKYPEHT MOT 3allaTEHTOBATh HE3HAUUTEIBHOE TEXHUUECKOE PELIEHUE U TEM CAMBIM aBTOMATHYECKH
MOJYYUTh JIMIIEH3UI0 Ha WCIOJIh30BAaHHE OCHOBHOTO HM300pETEHHsI, IPUYEM HHOTIA MPH MOTyYEeHUH
TaKoOll JHIEH3WW HE TPeOOBaOCh YIUIATHI JIMIEH3WOHHBIX OTYMCIEHWH 3a OCHOBHOH TIATEeHT
Cornamenuem TPUIIC gomyckaercs, ofHako (MMEHHO TOJBKO JIOIMyCKaeTcs), Bblaua
MPUHYIUTENbHBIX JIULEH3UH BHE 3aBUCUMOCTH OT BaXKHOCTU TEXHUUYECKOTO PEILICHUS

B cBs3u ¢ 3THM MOXXHO TIpUBECTH TakoW mpumep Eciam Hekto A m3o0peraer kapOropartop,
KOTOPEIN HE OTPaBJSIET OKPYIXKAIOMIEH cpeipl, a HEKTO b m300peTaeT yCOBEPIICHCTBOBAHKUE K HEMY,
KOTOpPOE B TPU pa3a yMEHBIIAET pacxo]] OEH3WHA Ha KUJIOMETp mpobdera, TO MOHITHO, YTO b «Harmien
BaKHOE TEXHUYECKOE PELICHUE, NAIOUIee 3HAUNTENbHYI0 SKOHOMUIO» TakuM 00pa3oMm, B COOTBETCTBHU
¢ CornamenneM, MOXHO MOCJIE COOTBETCTBYIOIINX aJMHHHCTPATHBHBIX IIPOIENYp INPEIOCTaBUTH b



NPUHYAUTENbHYIO JIMLEH3UI0 Ha NaTeHT A C YCJIOBHEM YIUIaTbl COOTBETCTBYIOLIMX MATEHTHBIX
OTUYHUCIIEHUH B monb3y A. B Takom cimydae M A mojdydaeT MpaBoO Ha JIMIEH3UIO MaTeHTa b Ha pa3syMHBIX
ycinoBuax b He MokeT mepenaBaTh CBOM IpaBa MO NMPUHYJIWUTEIHHOW JHUIIEH3WHU, €CIM OH NPU 3TOM HE
MepesaeT Mpas 1o cBoeMy (BTOPUUHOMY) ATEHTY

Hapsny co ciy4asMu CBOOOJHOTO HCHOJB30BAHUS 3alaTEHTOBAHHBIX Pa3pabOTOK poccHiickoe
MaTEeHTHOE 3aKOHOJATEIbCTBO, KaK M 3aKOHOJATENBCTBO OOJNBIIMHCTBA JPYTUX CTpaH, MpeaycMaTpUBaeT
PSR JONOJHUTEIBHBIX OCHOBAaHHM, NPH HAJWMYHH KOTOPHIX COOTBETCTBYIONIME Pa3pabOTKH MOTYT OBITH
UCTOJIB30BaHbI 0e3 cornacus nateHTooOnagarens [lpexne Bcero, eciy nareHToo0aa1aTeNb HE UCTIONIb3YEeT
U300peTeHne Ha TeppuTOopuH Poccuu, 3aMHTEpecOBaHHbIE IUIIA MOTYT JOOWMBAaThCS BBIAAYH MM
NPUHYAUTENBHON JHeH3un s BbIIaun mocjeqHel HeoOX0AuMO OJHOBPEMEHHOE HAJMYHNE CIICTYIOIIINX
YCJIOBUH.

Bo-nepBhix, TpeOyercs HEHUCITI0JIb30BaHUE Uy HEJ0CTaTOYHOE UCIIOJIb30BAHUE
maTeHTooONmaaTeIeM H300peTeHHss B TEUCHHE YETHIPEX JIET C JaThl BBIAAYM ITaTeHTa Bo-BTOPBIX,
HEOOXOMUM OTKa3 TAaTEHTOOOTamaTeNs OT 3aKIIOYeHHs JIUICH3HOHHOro aoroopa [lo cmebiciy 3akoHa
OTKa30M MOXXET CUMTAThCs TaKKe HEMOJy4YeHHe OT MaTeHTooOJanaTens B pa3yMHBIE CPOKM OTBeTa Ha
COOTBETCTBYIOIIEE OOpalieHne K HEMy 3aMHTEPEeCOBAHHOTO JIMIA, & PABHO BBIIABIKEHHE MM 3aBEAOMO
HENPUEMJIEMbIX YCJIOBUI BbIIAUM JIMLEH3UM B-TpeThux, JMIO, >KeJarollee HCIOIb30BaTh OXpaHSIEMbIH
00BEKT, [HOKHO JOKa3aTh CBOIO TOTOBHOCTh K HCIOJB30BAaHHIO pa3paboTKu B-ueTBepThIX,
MPUHYIUTENbHAS JIMIEH3UST BBIJACTCS JIMIIL B TOM Cllydyae, €CJId MaTeHT000JaaaTeNb He JOKa)XeT, 4To
HEWCIOJIb30BAaHUE WM. HEJIOCTATOYHOE HCIIONB30BaHUE OOYCIOBIEHB YBAKUTCIBHBIMA IPUYNHAMHI
TakumMy  OpUYMHAMH  MOTYT OBITh  HEOOXOOUMOCTh  JUIMTENIBHOTO  OCBOEHHMS  IPOM3BOJCTBA
3aMmaTeHTOBAaHHOTO O0OBEKTa, HEBBIMOJHEHUE 0053aTeNbCTB JIMIIOM, KOTOPOMY ObLIa BBIJAHA JIMIIEH3US,
3aTpyAHUTEIBHOE MaTepUAIbHOE TIOJIOKCHHE TTATEHTO00TagaTeNs U T 1.

Bonpoc o Bblgaue NpUHYAMTEIbHON JHUIEH3UMM MO XOAATAaHCTBY 3aMHTEPECOBAHHOIO JIMLA
paccMarpuBaercss Beicieil maTeHTHOM manartoil PocnareHTa, KoTopass NpU IOJNOXKHUTENBHOM PpEIICHUU
OTIpeneNsieT MpeIemsl UCTIONB30BaHuUs, pa3Mep, CPOKH H MopsIoK marexei. [lo comepkannio u o0bemMy
MPEeIOCTaBIsIEMbIX NpaB NPUHYIUTEIbHAS JIMLIEH3US, BblIaBaeMas IO pelleHHto Briciieidl mateHTHOH
nasatel  PocmaTeHta, paBHO3Ha4Ha NpocToil  juueH3uu JluneH3war BOpaBe  HCMOIB30BaTh
3aMaTeHTOBAHHYIO Pa3pabOTKy JHUIOIsL B CBOEM COOCTBEHHOM IIPOM3BOJICTBE, HO HE MOJKET BEHIIABATh
CyOJUIIEH3UHU TPeThUM JniaM Pa3meps! mmatexeld B cooTBeTcTBHH C 1. 4 cT. 10 IlatentHoro 3akona P®
JOJDKHBI OBITH YCTAHOBJIEHBI HE HUXKE PBIHOYHOW IIEHBI JULeH3uu Pemenne Briciiell maTeHTHON manaThl
PocniarenTa MOXeT OBITh OCIIOPEHO 3aMHTEPECOBAHHBIM JIUIIOM B CYJIe

[Haiee, B cootBeTcTBHH ¢ 1. 5 cT. 10 [larenTHOTO 3aK0oHa P® obmanarens nareHTa Ha U300peTeHue,
ABIISIOLIEECS YCOBEPIICHCTBOBAaHUEM JIPYTOr0 OXpaHSAeMOro M300peTeHHs, BIpaBe MOTpeOOBaTh BBIAAYU
€My JIMICH3MHM Ha HCIOIB30BAHHE 3TOrO H300PETEHHUs, €CIM OH HE MOXET HCIOJIb30BaTh CBOE
n300peTeHne, He Hapymias MpU 3TOM IIpaB BIAJeNblla MAaTeHTa Ha OCHOBHOE m3o0pereHne Poccuiickoe
MaTEHTHOE 3aKOHOAATENbCTBO HE YCTAHABIMBAET YCIOBHM BBIAAYM NPUHYIUTEIBHON JMLEH3UU B 3TOM
ciydae OpHako omupasich Ha OOIIHME MOJIOKEHHUS MAaTEHTHOTO TpaBa, a TaKKe MPUMEHsISI 10 aHaJOTHH
3aKOHA TpaBWia O BBIAa4Ye NPUHYAWTEIBHOH JHICH3WH NIPH HEHCIONB30BAaHUU H300PETEHHS, CIEIyeT
rmojaratb, 4Yro MpPU OSTOM JOJDKHBI NPUCYTCTBOBATh MNPUMEPHO TaKUE K€ YCJIOBUA, KOTOpbIE
npeaycmorpenbl ¢T 31 Cormamenuss TPUIIC B gacTHOCTH, HE BBI3BIBAET HUKAKMX COMHEHHH TO, UYTO
NpUHYAUTENbHAS JTUIEH3US MOXET OBITh BBIJAHA JIMING IIPH OTKAa3e BJIAjeibIla IAaTeHTa Ha OCHOBHOE
n300peTeHHe IPEIOCTABUTh 3aNHTEPECOBAHHOMY JIHITY JIUIICH3UIO B OOBIYHOM IOPSAKE U UTO 00JIaIaTelnto
NaTeHTa Ha OCHOBHOE M300pETeHHE TapaHTUPYETCS BhIIIaTa CIIPAaBEIMBOTO BO3HATPAXKACHUSI.

Cornacao 1. 4 ct. 13 IlatentHoro 3akona P® IlpaButensctBo PP B uHTEpecax HallMOHAIBLHOU
0e30IacHOCTH BIIPaBe Pa3pelIuTh HCIOIB30BaHIE 00BEKTA MPOMBIIIJICHHON COOCTBEHHOCTH 0€3 COTJIacHs
NaTeHTo00MaAaTeNs ¢ BBIIIATOW €My copa3MepHOl KommeHcaluu. J[aHHOe HCKIIIOYeHHe U3 cdepbl
CyOBEKTHBHOTO TIATEHTHOTO TIpaBa W3BECTHO 3aKOHOJATEIhCTBY MHOTHMX TOCYAapCTB U  BIIOJHE
OIpaBAAHHO IIPU YCJIOBUH, YTO IIPAKTHKA €0 IPUMEHEHUS HE BHIXOAMT 3a OTPAHUYECHHBIE 3aKOHOM PaMKHU.
B oToit cBsI3M mpu BBIIave MOJOOHBIX pa3peUICHU HEIOMYCTHMBI a0CTPaKTHBIC CCHUIKM HAa WHTEPECHI
rocyJapcTBa M OOIIECTBAa, BAXHOCTh pa3pabOTKH Ui HApOAHOTO Xo3siicTBa cTpaHsl U T.I. Crnemyer
moJjarath, 4T0 HEMPEMEHHBIM ycioBHeM NpHHATHS llpaBurensctBoM P® pemenns o6 ncHonb30BaHUN
00beKTa MPOMBIIUIEHHOH COOCTBEHHOCTH O3 pa3pelleHHs] MaTeHTOOOJamaTens SBISETCS TakkKe OTKa3
MOCTIEIHETO OT 3aKIIOUeHUs] JIMIEH3MOHHOTO COTJIalleHuss B olOmeM mnopsake. B mobOom cimywae
MATEHTOOOMAIaTeI0 TapaHTHPYETCs BHIIIATA COPa3MEPHOM KOMIICHCAIMH, CIIOp O pa3Mepe KOTOpoi
paszpemaercsa Briciiel mareHTHOH nanatoil PocnaTeHTa ¢ BO3BMOXKHOCTBIO €0 MOCJIEIYIOIIEro nepesoca B
CynI.

Haxonen, mocimenHuii ciay4dail OrpaHHYeHHUs] NATEHTHOM MOHOIONIMU CBs3aH C pedopMoi
POCCHIICKOTO MAaTEHTHOTO 3aKOHOMATENbCTBA. B cBs3M ¢ BoccTaHoBieHHeM B Poccuu maTeHTHOH (QOpMBI
OXpaHbl U300pPEeTEHNH KaK eIMHCTBEHHO BO3MOKHOM BO3HUK BOIPOC O MIPABOBOM pEXHUME TeX Pa3pabOToK,



KOTOpBIC OXPaHTUCh C MTOMOIIBIO aBTOPCKUX CBHICTENILCTB Kajj n3BecTHO, MoI00HbIe pa3pabOTKH MOTIIH
CBOOOJTHO HCIIOJIL30BAThCS BCEMHU TI'OCYIAAPCTBEHHBIMHU, KOOTEPATUBHBIMHU, OOIIECTBEHHBIMH W WHBIMH
OpraHM3alMsAMH, KOTOpblE JOJDKHBI OBUIM  JIMINb  BHIIUJIAYMBATH  aBTOpaM  BO3HArpaKicHUE,
MPEAYCMOTPEHHOE  JICHCTBYIOMIMM  3aKOHOJAaTenbcTBOM. (C  MPUHSATHEM  HOBOTO  MATEHTHOTO
3aKOHOJIATENICTBA BIIAJICNIbIIAM aBTOPCKUX CBUACTEILCTB OBLIO MPEAOCTABIECHO MPaBO OOMEHSATh WX Ha
naTeHTel P®, KOTOpble MOJDKHBI JEHCTBOBAaTh B IIPENEIaX OCTABILErocs cpoka oxpaHbl. CTaHOBSICH
MATCHTOO0IAAATEISIMA, Pa3padOTUMKK, a TAaKXKEe HHBIC JIUIA, KOTOPHIM IOCIEIHUE YCTYIHJIM MPaBO Ha
MOJIYYCHHUE IMaTEeHTa, MPUOOPETAIOT MCKIIOUUTENBHBIE TIPaBa Ha KCIOIb30BaHUE pa3paboTku. OpHAKO B
COOTBETCTBHHU C II. 8 mocTtaHoByeHus BepxosHoro Coseta «O BBeneHuU B feiicTBue IlaTeHTHOrO 3aKoHa
P®» ux mareHTHBIC TIpaBa HE NEUCTBYIOT B OTHOIIEHMH TEX JIUII, KOTOPHIE A0 JaThI MOAAYX XOJaTaliCTBa O
BbIIadye nateHTa PO mpaBoMepHO Havyalu HCIOJb30BaHME M300pETEHUs, Ha KOTOpoe Oblila MojiaHa 3asBKa
Ha BbIJayy aBTOPCKOTO CBHJETENbCTBA WM BBIIAHO AaBTOPCKOE CBUAETENLCTBO. VHBIMHU cloBamy,
yKa3aHHBIC JIMIA COXPAHSIOT MPaBO JNATBHEHIIETO UCIOIb30BaHMs TaKOTO U300peTeHus1 0e3 3aKITF0UYCeHUs
JUIICH3MOHHOTO JIoroBopa. Ha HUX JIGKHT JIMIIb 00A3aHHOCTH IO BBHITIATE aBTOpPaM BO3HATPAXKICHHS B
pasMepe U B MOPSAKE, YCTAHOBICHHBIX JIEUCTBYIOIIUM 3aKOHOAATEILCTBOM.

I1. Bonipochl naTeHTHOI OXpPaHbI B OTHOLIEHUAX MeKAY Pa00OTHMKOM U padoToaaTesieM

B coBpeMeHHOM Mupe, KOTJa TMOAABIsAONIee OOJBIIMHCTBO HCCIEJOBAHWH, HMMEIOIIUX
KOMMEpPYECKYI0 IIEHHOCTh, IIPOBOAUTCS B JIA0OPATOPUAX KPYIMHBIX KOMITAHWH, BO3HHKACT YPE3BBHIYANHO
Ba)KHBI BOIPOC MPaBOBOIO XapakTepa 00 ONpeAelcHWH TNpaB paboroiarens W pabOTHHKOB Ha
H300peTeHus], CACNaHHbIe B paMKaxX MCIOIHEHHS UMHU CIyXeOHbIX obOs3aHHOCTEl. B cT. 4 ter ITapmkckoit
KOHBEHITH TOBOpHTCS: «J300peTaTens nMeeT MpaBo OBITh HAa3BAaHHBIM B KaueCTBE TAKOBOTO B IATEHTE).
OTHM OXpaHseTCs OHO U3 BXKHBIX MOPATBHEBIX MpaB m3o0perareis. Ho B TaHHOM ITOIOKEHUU HAYETO HE
TOBOPHTCS O TOM, 32 KeM 3aKPEIUISIOTCS SKOHOMUYECKHE TIpaBa — 3a paboToAaTeIeM WK 3a pabOTHUKOM
[TonokeHHUsI HAITMOHAJIBHOTO 3aKOHOJATENBCTBA II0 3TOMY BOIPOCY B PasHBIX CTPaHAX CYIIECTBEHHO
ommyatorcs. B CHIA, Hanmpumep, mpH OTCYTCTBHH TPYIOBOTO KOHTpAaKTa IpaBa paboTonarelss u
pabOTHHMKA 3aBHUCSAT OT MHOXKECTBA TYMAHHBIX IPABOBBIX KPHUTEPHUEB, H3BICKACMBIX W3 CyIeOHBIX
IPEIeICHTOB BEKOBOM JaBHOCTH, BapbHUPYIOMIMXCS OT IITaTa K IMTaTy B HEKOTOpPHIX cTpaHax pabOTHUK
AMeEeT TIpaBO Ha COpPa3sMEpPHOC BO3HATPAXKICHHE, TIOPSAOK BBIILUIATEI KOTOPOTO  OMPEHENseTCS
CTICIHATBHBIMY MOJOKEHUSIMH 3aKOHOAaTenbcTBA. OT CTpaHBl K CTPAHE OTIMYACTCS TaK JKE U TPAKTOBKA
BOIIpOCa O Tepenavye pabOTHUKOM IpaB Ha M300pEeTEHHE W B Cllydyae HAJM4YMs TPYJOBOIO KOHTpakTa. B
HEKOTOPHIX cTpaHax, Hanpumep B CIIA, cymecTByeT momHas ¥IM HOYTH MTOJTHAS CBOOOAA B 3aKITIOUCHUN
KOHTPAaKTOB MEXIy pabOTHUKOM M paboronareneM. Bo MHOTHX €BPONEHCKUX CTpaHaX Te IMOJIOKCHHUS
TPYJOBOTO KOHTpaKkTa, KOTOpbIe YIIEMJIAIOT IpaBa pabOTHHWKA Ha CIIpaBeUIMBOE BO3HArpaxkIeHHe,
CUUTAIOTCS FOPUIUIECKH HEACHCTBUTEIBHBIMH.

B poccuiickoM MaTeHTHOM MpaBe BOIPOC O IMPaBOBOM pEKHME TAaK HAa3bIBAEMBIX CIYKEOHBIX
n300peTeHnil U mpaBax MX cosfarenel pemeH B cT. § IlatentHoro 3akoHa P®d. CymHOCTH ZaHHOTO
peIIeHHsT 3aKII0YaeTcss B TOM, YTO IIPaBO Ha IATCHTOBAHHE CIIy)KEOHOTO M300peTeHHS] NMPHU3HAHO 3a
paboTronareneMm, a aBTOpPY pa3paOOTKH TapaHTUPOBAHO MPaBO Ha MOJyYEeHHE 0COOOT0 BO3HATPAXKICHISL.
[IpeamouTHTenbHOCTh WMEHHO TAaKOTO BapuaHTa pelIeHHs Npo0ieMbl O0YCIOBIEHA CIIEAYIOIIUMHU
COOOpaKCHUSMHU:

BO-TIEPBBIX, ecnd  Obl  paboromaTenw  OBUIM  JIMIIEHBI  BO3MOXKHOCTH  CTAHOBUTBHCS
MaTEHTOOONANaTeIsIMUA, 3TO B 3HAYUTENHFHOW CTEMEHW IIOJOPBANIO OBl HMX 3aWHTEPECOBAHHOCTH B
(bvHaHCHpPOBaHUU PAaOOT MO U300PETATENBCTRY;

BO-BTOPBIX, 3TO YAapwio OBl MpsIMO II0 MHTEpEcaM CaMHX H300peraTeseld, Tak Kak IPaKTHKa
MOKAa3bIBAET, YTO OOJBIIMHCTBO Pa3padOTOK HAXOJUT MPUMEHCHHE MIPEKIE BCETO HA TEX MPEINPHUITHIX, Ha
KOTOPBIX OHHU co3aaHbl. [loaTomy, ecnmu Obl paboTonmaTenud ObUTM OCBOOOXKICHBI OT OOS3aHHOCTH IO
BEIIIATE aBTOpaM (MaTeHTOOOIanaTesNsiM) BO3HATPAXKACHHUS 32 UCTIOIb30BaHNE pa3pabOToOK, TO TOCIECTHUE
HEepeAKo BOOOIIe He MOTyJany Obl HUIKAKHX BBITOJ OT CBOMX pa3paboToK;

B-TPEThUX, IMEHHO TaKUM 00pa3oM pelraeTcsi 3TOT BOIPOC B OONBIINHCTBE CTPaH MHUpa.

Yro e KacaeTcs IpaB aBTOPOB pa3paboOTOK, TO OHU 00CCIICUNBAIOTCS TEM, UTO:

a) UM TapaHTHPYETCs MPaBO Ha MOJyYeHHE OT paboTomaTenss 0co00TO BO3HArpaxIeHus. Pa3smep u
MOPSITIOK BBITUIATHI BO3HATPAXKICHUS ONPEICIAIOTCS COMIAlIeHueM aBTopa u paboromatens. [Ipu 3tom
3aKOH OPHEHTHPYET Ha TO, YTO pa3Mep BO3HATPAKICHUS JOJDKEH OBITH cOpa3MepeH TOH BEITOJE, KOTOpas
yKe TIONyYeHa WIHM MOXET OBITh IIONlydeHa pa0oToAaTeNleM TIIPH HaIJIeKaIleM HCIOIb30BaHIH
n300pereHns. Ecim 1ocTHYb cornamenns He y1aeTcs, Cliop MOXeT OBITh IepefaH Ha pa3pelieHre cya;

0) mpW TOCTYIUICHMM Ha pabOTy OHHU MOTYT OrOBOPUTH HMHOH TOPSIOK BO3HUKHOBEHHUS
HCKITIOYNTENBHBIX MIPaB Ha pa3pabOTKU, CO3AaHHBIC IPH BHITOJHEHUH CITY>KEOHBIX 00s3aHHOCTEH;

B) €CIIH B TCUCHHUE YETHIPEX MECSIEB paboTomaTe b He MOJACT 3asBKY Ha BBIIAYY IAaTEHTA, TIUOO HE



MEePEeyCTYNUT 3TO NPaBO IPYroMy JHIy, JUOO HE COOOIIUT aBTOPY O CBOEM JKEJIaHHWU HCIIOJIb30BaTh
pa3paboTKy B Ka4eCTBE CEKpeTa MPOU3BOJCTBA (HOY-Xay), TO aBTOP MOXKET CaM IO JaTh 3a4BKY U MOJIYYUTh
MaTeHT Ha CBOE MMHI.

P. IlaTenTHBIE JULIEH3UH

Crarseit 28 Cormamenns TPUIIC npenycmatpuBaeTcs, 9To «IaTEeHTOOOIaqaTeNlb MOXKET YCTyTaTh
CBOU IaTEHTHBIE TIpaBa, NepeiaBaTh UX MO HACIEJICTBY U JaBaTh pa3pelIeHHE Ha UX UCIOIb30BaHUE IyTeM
3aKTIOYCHHS JIMIEH3UOHHBIX JO0TOBOpPOBY». CKa3aHHOE O3HAYAeT, YTO C MATEHTHBIMU IIPaBaMH MOXKHO
oOpamiatecs Kak C JIOOBIM MMYIIECTBEHHBIM MpaBoM. [Ipm 3TOM, OmHAaKo, CyIIECTBYeT yrposa
BO3HUKHOBEHUSI TPOTUBOPEUMH MEXAY TAKUMH JHULIEH3UOHHBIMH [OrOBOPAMHM U AHTHUMOHOIOJBHBIM
3aKOHOJATeNbcTBOM. Hampumep, croBop MexIy NPOH3BOAUTENSAMH BEJIOCHUIENOB 00 YCTaHOBIEHHU
SIMHON IeHBl OyHeT SBIAThCS HapyIICHHEM aHTHMOHOIOJBHOI'O 3aKOHOJATENbCTBA B OOJBIIMHCTBE
crpad. Ecnu kakas-To oJHa KOMIIAHUS BIaJE€eT MAaTEHTOM Ha YJIYYIIEHHYIO MOJEINb BEIOCHUIIENa U
noTpedyeT OT BCeX MapTHEPOB, UMEIOLIMX JMLEH3HI0O HAa WX MPOAAXY, YTOOBl OHM TOPTOBAIH IIO
(buKCHpPOBaHHOH IieHe, OyIeT JIM 3TO CUUTATHCS HAPYLIEHUEM aHTHUMOHOIIOJIBHOIO 3aKOHOAATENbCTBA?
Brnionne MoxeT ObITh. AHTHMOHOIIOJBHOE BEIOMCTBO HIJIM CYJ MOTYT MPHUHATH K BBIBOAY, YTO
3aKJII0YECHHBIN JIMIIEH3UOHHBIN OTOBOP SABIIAECTCS IPUTBOPHOM CIAECIKOM, UMEIOIIEN LIEIbI0 IPUKPBITH
LIEHOBON croBop. OrpaHW4YeHus, CoOAEpXKalluecs B AHTUMOHOIOJIBHOM 3aKOHOJNATENIBCTBE IO
BOIMPOCaM MATEHTHBIX JIMICH3UH, KaK MPaBWIIO, 3HAYUTEIHHO OOJiee CYpOBBI, YeM OTPAaHMUYCHHS TI0
BOIIPOCAM JIMLEH3UOHHBIX JOTOBOPOB, CBSI3aHHBIX ¢ KOMMEPYECKOM TallHOW, MOTOMY YTO IATEHTHOE
JHMLEH3UPOBAHUE HMEET ropa3no Oosiee MIMPOKOE pacHpocTpaHeHHWe. B uyacTHOCTH, 3aKIIOYCHHE
JUIEH3UOHHBIX TOTOBOPOB HCHOIB3YETCA B CIIy4asx MPOJaXH MPOLYKTa KOHEYHOMY IOJIB30BaTEIIIo,
KOTOPBIM MOET OBITh pSJIOBOM TOTpeOWTeNb, TOrJa Kak JIMIEH3UOHHBIE JIOTOBOPHI Ha
UCIIOJIb30BAHUE KOMMEPUYECKOH TaiHBI OOBIYHO OTPAHWYMBAIOTCS HOJOXKEHHSIMUH 00 uH(opManmy,
KOTOpasi OOBABIAETCSI COBEPIICHHO CEKPETHOH (HampuMep, IPOU3BOACTBEHHBIE CEKPEThI WM CIIUCKU
KITUEHTOB). AHTHMOHOIIOJNIbHOE 3aKoHojaTenscTBO B EC, KOTOpoe YNOMHHAJIOCh BBIIIE, KOTJa
paccMaTpUBaIMCh BOIPOCH! JIMLIEH3UPOBAHUSA KOMMEPUYECKOM TailHbl, NPUMEHHMO TAaKXKEe U K
MAaTEHTHBIM JIMIEH3UOHHBIM JIOroBOpaM. B ApyTrux cTpaHax TOK€ MMEIOTCS pa3BHUTHIE TOJOXKEHHS B
AHTUMOHOIIOJIBHOM 3aKOHOJIaTENbCTBE, ONPAHUYMBAIOIINE UCITOJIB30BAHUE JINLIEH3UOHHBIX IOTOBOPOB,
KOTOpble MOTYT HpEIsITCTBOBaTh JOOPOCOBECTHOM KOHKYPEHUMH. BO3MOXHOCTH TOSBICHUS
MPOTHUBOPEYNH C AHTUMOHONOJBHBIM 3aKOHOAATEIHCTBOM HAXOMUT OTpaxkeHHe B CornameHun
TPUIIC:

«(x) Ctpanbpl—y4actauisl CornanieHus: He 00s3aHbl TPUMEHSTH YCIOBHS, CPOPMYITUPOBAHHBIE
B noanyHktax (b) u (f), B KOTOPHIX MX HCMIONB30BaHUE PEKOMEHIYETCS IS UCIPABICHUS CUTYalHH,
HPU3HAHHOM B CyJIeOHOM MM B aAMHUHHMCTPAaTHBHOM IOPAIKE aHTUKOHKYpeHTHoH. HeoOxomumocTs
yCTpaHEHHs aHTMKOHKYPEHTHOW MPAaKTUKHA MOXKET ObITh MPUHATA B TAKUX CIydyasX BO BHUMaHHE NPU
ompeneNeHnd o0beMa Bo3HarpaxaeHus. KoMIeTeHTHble HHCTaHIIMKM UMEIOT TTOJIHOMOYMS OTKa3aTh B
MIPUOCTAHOBJIEHUN pa3pelleHN Ha HCIOJIb30BaHHUE, €CIU U KOTJa €CThb BEPOSTHOCTh, YTO YCIIOBHS,
IIPUBEIINE K BbIIa4e TAKOTO Pa3pelleHHs], .MOTYT IOBTOPUTECSI.

Bormpocsl 0 TOM, 4TO TakOe «aHTUMOHOIIOJIBHBIIY, CI0KHBI U UHOIAA allornyHbl. HekoTopsle u3
HUX OCHOBaHbl Ha JAaBHBIM-IABHO IMCKPEAMTUPOBABLIMX ce0sl SKOHOMHYECKHX Teopusax. Ho mms
IOPUCTA, 3aHUMAIOIIETroCs IAaTEHTHBIM JIMICH3UPOBAaHUEM, YPE3BBIYalHO BA)KHO NOMHUTH 00 3THX
MOJIOKEHUSIX, MO0 TOCIEeNCTBHS HECOOIIOACHUSI aHTUMOHOIOJIBHOTO 3aKOHOAATENBCTBA MOTYT OBITH
BECbMa TSDKEIBIMH W TPUBECTH K HPUHYAUTEIBFHOMY JIMIICH3UPOBAHMIO M JaXKe K aHHYJIHUPOBAHUIO
MaTeHTa.

[TateHTOOOMAATENIF MOKET HE TOJIBKO CAMOCTOSTENFHO HCIIONB30BaTh HPHHAUISKAIIYIO €My
pa3paboTKy, HO U MPEJOCTABUTH IIPABO HA €€ MCHOIb30BAHUE APYTMM JIHIaM JHOO BOBCE YCTYIUTh CBOU
IpaBa, BBITEKAIOIUE U3 naTeHTa. COOTBETCTBEHHO Pa3/IMYAlOTCS YCTYIKa MATEHTHBIX IIPaB U 3aKIFOUCHUE
JMIIEH3NOHHBIX COTJIAIICHUH Ha MCIIOIb30BaHUE 3aIIaTCHTOBAHHBIX pa3paboToK.

Yemynka namenmueix npas o3Ha4daeT Iepenady MaTeHTOOONafaTesNeM MPUHAIICKAIIUX €My MpaB
IpyroMy JMiy — (usndeckomy u0O0 lopuamueckoMmy. Yaine BCero ycTylKa IaTEHTHOTO IIpaBa
OCYIIECTBIIAETCS 110 MOJEIH JOTOBOpa KYIUIH-TIPOAAXKH, OTHAKO MOKET TIPOMCXOANTE U B MHBIX (opMax, a
UMEHHO B (hopMe T0r0BOpPa MEHBI, JapEHHsl, BKIIOUATh 3JIEMEHTHI JOTOBOPOB MOAPSAA WK YCIYTH U T. 1.

VYcTynka naTeHTHBIX MIPaB, B KaKOH OBl JOTOBOPHOH (hopMe OHa HU OCYIIECTBIISIACKH, 03HAUAET, YTO
K IpHOOpEeTaTeNo MaTeHTa IePEX0IAT B IIOJIHOM 00BbeMe BCe MpaBa, KOTOPBHIMU 00J1aal MaTeHTOBIAENel]
(TO €CTb yCTYIUTb TONBKO YacThb NIPaB U OCTABUTH 3a COOOM OCTANbHbIEC HETb3).

Hapsiny ¢ ycTymkod HaTeHTHBIX IIpaB MaTEHTOOONagaTeNb MOXET BBIIABATh Pa3pelLICHUs Ha



WCTIONB30BaHUE Pa3padOTKH OPYTUMH JIMIAMA. Brblmada Takux paspelieHHH OCYMIECTBISICTCS IyTeM
3aKIFOUCHUS JUYEHIUOHHBIX 002080PO08.

[To nuIeH3sNOHHOMY JIOTOBOPY MaTEHTOOONaaaTe b (JIUIEeH3Uap) 00sI3yeTcsl MPe0CTaBUTh MPaBo Ha
WCTIONB30BaHUE OXPAaHAEMOTO OOBEKTAa TPOMBIIIICHHOW COOCTBEHHOCTH Ha CpPOK W B o0BeMe,
MPEeIyCMOTPEHHBIX JOTOBOPOM, [PYroMy JIHMLY (JUIEH3WATy), a TMOCIEAHUA NpUHUMAaeT Ha ceds
00s13aHHOCTh BHOCHUTH JIMIIEH3UAPY OOYCIIOBJICHHBIE TIIJIATEXH W OCYIIECTBIATH JApPYrHe JeHCTBUS,
IPEAYCMOTPEHHBIE TOTOBOPOM.

B 3aBucuMocTH OT oObeMa MepegaBaeMbIX MpPaB Pa3IM4alOTCA JOTOBOPHI O BbIJaue MPOCTOM
(HEHCKITIOUUTEIPHON) W HCKIIOYUTEIBHON TNHUIEeH3MWH. [lo JOTOBOPY HeucKkmouumenvHol JauyeH3ul
JWILEH3Uap, MPEAOCTABISAA JIMICH3WATy IPaBO HA HCIONb30BaHHE OOBEKTa  IPOMBIINIICHHON
COOCTBEHHOCTH, COXpaHseT 3a co0oi Bce IMpaBa, MOATBEPKAaeMbIe TTATEHTOM, B TOM YHCIC M IpaBO Ha
IPEAOCTABICHHUE JIUICH3UH TPETHUM JIHLIAM.

Ilpu BBImave wuckmiouumenvHol auyeH3uy JUICH3NATY TEpeAacTcs HCKIIOUNUTETIBHOEC IPaBO Ha
HCTONb30BaHNe 00BhEKTa IIPOMBIIIICHHOW COOCTBEHHOCTH U B TIpeAesax, MPEeIyCMOTPEHHBIX JOTOBOPOM, C
COXpaHEHHUEM 3a JIMILIEH3UapOM IpaBa Ha €ro UCIOJIb30BAHKE B YaCTH, HE TIEpEaBaeMOM JTUIIEH3UATY.

B3anmuble TpaBa ¥ 00A3aHHOCTHM JIMICH3WAaTa M JIMICH3WApa OINPEHACHSIOTCS 3aKIIOUCHHBIM
IOTOBOPOM, a TaKXKe OOUIMMHU MOJOKEHISIMU T'PaKIaHCKOTO 3aKOHOIATENECTBA O CHENKaX, B TOM YHCIIE
JIOTOBOpax, TaK KaK CIelUalbHas perjaMeHTalisl 3TUX OTHOLIEHUHM MATEeHTHBIM MPaBOM (PaKTHUECKU
oTCyTCTByeT. Ha mpakTuke NpH 3aKIIOYEHUH JMIEH3HOHHBIX JIOTOBOPOB CTOPOHBI COTMIACYIOT APYT C
IPYTOM PSI OOBIYHBIX YCIIOBUI, KOTOPEIE, C OAHOW CTOPOHEI, ONIPENEIISIOT 00BEM ITepeaaBaeMbIX MPaB, a ¢
JIpYroil — yCTaHaBIMBAIOT JOMOJHUTEIbHBIE 0053aTENECTBA CTOPOH.

K mnepBoil rpynme OTHOCATCS YCIOBUS O CPOKE M TEPPUTOPUAIBHBIX Ipenenax JelcTBUsA
IepefaBaeMbIX IpaB, Kpyre paspelieHHBIX JeHcTBHil, cdepe HUCIOMB30BaHUS  pa3paboTKH,
KOJIMYECTBCHHBIX OTpaHMUCHUSIX U T.II. CPOK MEHCTBUS JHICH3NH MOXKET OBITh, B MPUHIIHIIE, JTIOOBIM, HO
HE IPEBBIMIAIONINM CpoKa ACHCTBHUA caMoro naTeHTa. Ha mpakTuke oH 0ObIYHO MEHbIIE, KaK IMpaBUIIo, HE
MpeBbINIaeT 3—35 ner.

[TarenT, Beinanublii [laTenTaeiM BemomMcTBOM P®, neficTByeT Ha Bcelt Tepputopun PD. 3akmrouast
JUIEH3UOHHBIA JOTOBOP, CTOPOHBI OTOBAPUBAIOT TEPPUTOPUANIBHBIE MpENeNbl ASHCTBUS JUICH3UH (BCS
tepputopust PO, repputopust cydobexta PO, npyras TeppUTOpHS U T.11.).

B ortnmume OT yCTymKHM MATEHTHBIX TIpaB, JIMIEH3WS MOXKET OBITh BBIIaHA HE TOJIBKO Ha BCE
BO3MOJKHBIE CIIOCOOBI HUCTIONB30BaHUS Pa3padOTKU, HO U JIMIIb HA HEKOTOPBIE U3 HUX, HAPUMEP TOJIBKO Ha
IpUMEHEHHE pa3pabOTKHU, TOJBKO Ha €€ MPOAAXY H T. 1.

Hakonemn, mpaBa nHIleH3WaTa MOTYT OBITh OTPaHHYEHBI KaKOW-JIMOO oOmpenercHHON cdepoii
JESTETBHOCTH WM OTPacibiOo MPOMBIIUIEHHOCTH, HAIPUMEP MPOU3BOACTBOM MOTPEOUTENBCKUX TOBApOB,
IpeAeTbHBIM KOJHMYECTBOM BBIITyCKAEMBIX U3AETUN H T.II.

Ko BTOpOI rpymiie OTHOCSTCS T€ YCIOBHUS JIUIICH3HOHHOTO TOTOBOPA, KOTOPHIC OIPENENSIOT pa3Mep
7 TOPSAIOK BBIUIATH JTHIEH3MOHHOTO BO3HATPKACHUS, TapaHTHU MAaTEHTOOONAamaTeldss B OTHOIICHHH
nepefaBaeMoil pa3paboTky, B3aMMHBIE 0053aTENBCTBA 0 OOMEHY YCOBEPIICHCTBOBAaHUSAMH, 00S3aHHOCTH
TI0 3aIIUTE NepeIaBaeMbIX IIPaB OT MOCATATENBCTB TPETHUX JIHII H T.II.

Hanbosnee BaKHBIM W CIIOKHBIM SIBJISIETCSI OTIPEICNICHHE JUIICH3MOHHOTO BO3HArpakaeHus. Ero
pa3Mep U MOPSAAOK BHIIUIATHI ONPEACISIIOTCS CaMUMHU CTOPOHAMH U, B TIPUHIIUIIE, MOTYT OBITH JI00bIMU. Ho
JUTSL TIATEHTHOM HPaKTHKH OOBIYEH TaKOH CHOCO0 OIpeIesieHNs] BO3HATPAXKICHUS, KaK: a) yCTAaHOBIICHHE
€IMHOBPEMEHHOTO BO3HATPAXKICHUS MpPU IONNHCAHNH JUIICH3WOHHOTO IOTOBOpa (Tak Ha3bIBAEMBIH
naymanbHbeId cO0p); 0) YCTaHOBJIEHHE TEKYIIMX OTYHCICHHH B MPOLEHTHOM OTHOILIEHHM K M3BJIEKaeMOM
HIpUOBUTH WM K IICHE 3aIIaTeHTOBAHHOTO MPOIYKTa (TaK HAa3bIBAEMOT'O POSIITH).

3aBepiast aHAIM3 JTUIEH3MOHHBIX COTTIAIICHUH, YKa)KeM eIlle Ha IBa MOMEHTA!

a) YCJIOBUS JIMLEH3WOHHOTO JOTOBOpa HE [OJKHBI HapyllaTb HOPM 3aKOHOJATEeNbCTBA O
KOHKYPEHIIUH M OTPAaHHMYCHUN MOHOIIOJIBHON JIESTENbHOCTH (HAIlpUMep, JHIEH3Uap HE MOXKET AUKTOBAThH
JMIEH3UATy [IEHBl Ha peaTu3yeMylo MPOMYKIHIO, 3alpeliaTh 3aKI0YaTh JOTOBOPHI C OIPENeIICHHBIMA
KaTETOPHUSMH JIUI] U T.11. );

0) JUIEH3WOHHBIE JOTOBOPHI, PAaBHO KaK WM JIOTOBOPHI 00 YCTyNKe MATEHTHBIX IIPaB,
MojJIeXKaT 00s3aTeIbHOMY  3aKJIIOUCHHWIO B MHCHhbMEHHOW (opMe U JOKHBI  OBITh
3apeructpupoBanbl B IlatenTHOM BemomcTBe P® mop cTpaxoM WX HEACHCTBUTEIHHOCTH. 3a
PETUCTPALMIO B3UMAKOTCS CHEIUAIBHBIE ITOLIIUHBI.

C. CyneOHble MaTEeHTHBIE CIOPBI

1. Cyne0OHas 3kcnepTH3a IOPUIMYECKOH CHJIbI IATEHTA



Korna nateHTo001a1aTe b BO30YXK/Ia€T UCK O HAPYLICHHH ero IpaB, Mpe/IoiaraeMblii HapyHUINTE b
B CBOIO 3aIlUTy MOXET MPUBECTH JOBOJ O TOM, YTO JaHHBIN MAaTECHT BOOOIE HE MODKEH ObLT BBIIABATHCS.
3a4acTyl0 OTBETYMK IO JejaM O HapyIIEHHM MAaTCHTHBIX NpaB MPOBOAUT TIIyOOKHII MOUCK, KOTOPHIM
BCKPBIBACTCSI MACCHUB HE PACCMOTPEHHBIX MPU HCCIIEAOBAHMM MATEHTHOH 3asBKH CBEACHHU 00 YpOBHE
TeXHUKH. [lo MpHYMHE HEIOCTaTKa SKOHOMHYECKAX BO3MOXKHOCTCH MJsI AEATEIBHOCTU ITaTCHTHBIX
BEJIOMCTB JKCIEPT, 3aHUMAIOIIUICS KOHKPETHON 3asBKOM, MOXXET OTBECTH HAa €¢ DKCICPTU3Y JIHUIIb
OIpe/IeIEHHOE KOJIMYECTBO BpeMeHH. B GonbInHCTBE cTpaH (HHAHCUPOBaHKE MTATCHTHBIX BEAOMCTB HIET
Ooublie 3a cueT cOOpa MATEHTHBIX MONUIKMH, YeM 32 CUET OFO/UKETHBIX cpeAcTB. OTBETUHK MO UCKY MOXET
HaHATb HECKOJIBKO MAaTCHTHBIX 3KCIICPTOB M OIUIATHUTH KaXIOMY U3 HUX ﬂHHTeHLHLIﬁ MaTEHTHBIN ITIOHUCK, B
OCOOCHHOCTH I10 YacTH HOBH3HBI M300peTeHHs. OH MOXKET TaKXe OIUIATUTh MOUCKOBO-OMOIMOTEUHYIO
paboTy B JIyYIIMX MHPOBBIX TEXHHYECKHX OHMOIHOTEKax Uil OOHApYXKeHHs MMyONUKaluil M0 YPOBHIO
TeXHUKH. OYEBUIHO, UTO B XOJI€ TAKOTO ropasio 6ojiee TIATEeIbHOTO UCCISIOBAHU MOTYT O0OHAPYKUTHCS
aHaJorH M300peTeHHH, CIeTIaHHbIX PaHbIIE U HE BBIBICHHBIX MATEHTHBIM 3KcrepToM. Jlaxe Toraa, koraa
HE yaaeTcsi OOHApYKHUTh Takue (akThl, OTBETYUK MOXKET BBIABUHYTH IPYrod JOBOA O TOM, YTO JAHHOE
U300pETCHUE HOCUT XapaKTep OYEBUAHOrO, T.€. 3aKOHOMEPHO CIEAYIONMIET0 M3 HAKOIUIGHHOTO YPOBHS
3HAHWI, a MPUBJICYCHHBIC UM CICIMATUCTHI U3 JAHHOH OTpacid OOBICHIT, HACKOJIBKO MPOCTO OBLIO
[IPUIITH K CTOJIb OYEBHUAHOMY PEIICHUIO HA OCHOBE MMEIOIETOCS YPOBHS Pa3BUTHSI TEXHUKH.

2. CyneoHoe ucciaenoBanue GpopMyJibl H300peTeHUs

OTBEeTYHMK TO JeNy O HAPYUICHWH MATCHTHBIX MPAaB MOXET IOMBITAThCS IOKa3aTh, YTO CIIOCOO
W3TOTOBJIEHUS JINOO caM M300peTEeHHBIN MPOAYKT, HE 0XBaThIBatOTCA (popmyioit m3odpereHus. Cyxa oOsi3an
B 9TOH CHUTyallMH HCCIeN0BaTh MPEANnojaraeMoe HapylleHHe B OTHOIICHHH KAXKAOTO MyHKTa (OpPMYIIBL
BepHaemcs k HOpMyIHPOBKAM IIYHKTOB ()OPMYJIbI H300pETEHHUS, KOTOPAsi pacCMaTPUBAIIACH BBIIIIE:

«1. TlmacTUHYATBIA JACTHK JUIsl CTHPAaHUS TOMETOK HMMEET MPOAOITOBATYI0 (opMy,
BBINOJTHEHHYIO U3 PE3UHBI, U... KOHTEUHED NI YUEPHUI C IIIAPUKOBOM TOJTOBKOM. ..»

Cyn NOJDKeH WCTONKOBaTh 3Ty (opmyny. JlomycTum, 9TO OTBETYMK, MPOU3BOAIIUI
AHAJIOTUYHBIN JIACTHUK, UCIIOJIb3YEeT HE HACTOSIIYIO PE3UHY, a cuHTeThYecKyto. Cya, ciymaroumi
JIETI0, JOJDKEH MCTOJIKOBATh CIIOBOCOYETAHHE «HM3 PE3UHBI» U ONPEIEIUTh, MOXKET OHO O3HA4aTh
CHHTETHYECKYIO PE3WHY WM HET. Tenepb MNPEAnojoXuM, YTO B CBOEM H3AENUN OTBETYMK
MPUMEHSET He MMapUKOBYIO TOJIOBKY, a BHITIOJTHEHHBIN U3 PeTrpa KoHUIHK. [[OHATHO, 9TO MOHSATHINA
OYKBQJIBHO SI3BIK HM3JIOKCHUS (DOPMYJIBI HE COBITAJIAET C ONMMCAHWUEM H3Jeius oTBeTdnka. Ho B
HEKOTOPBIX CTpaHax (OPMYJIBI U300PETECHUH TPAKTYIOTCS PACIIMPUTEIHLHO M BKIIOYAIOT B CeOs
«OKBUBAJICHTBI» OMHUCAHHBIX B (POpPMYJIe 2JIEMEHTOB. B Takux cTpaHax HCIIOJIb30BaHHE (ETPOBOU
TOJIOBKM CTEPXKHSI B M3JCIMH MOXET HE OBITh KBaTU(UIIMPOBAHO CYJAOM Kak HapylleHUE
MaTeHTHBIX MpaB. [Ipu 3TOM BMOJIHE BO3MOXKHO, YTO MPU3HAHHWE JNAHHOTO (DaKkTa HApYIICHUEM
nmpaB TaTreHTooONajaTeNis B OJJHOW CTpaHe HE SBUTCS TakKoBBIM B Jpyroi. Hmerommecs
PacXOoXACHUS B HAUWOHAIBHBIX IIOAXOJAX K PEIMICHUIO OTIEIBHBIX BOIPOCOB SBISIOTCS
OCHOBHBIM HEJIOCTATKOM MEXAYHAPOJAHOW CHUCTEMbI TATEHTOBAHUSI.

3. CyneOHble 3ampeTbl M BoO3MellleHHMe YOBITKOB, NPHYMHEHHBIX HAapylleHHEeM IIpaB
NnaTeHTo00/J1a1aTe s

Cormamenne TPUIIC mpenmycmarpuBaeT, 4ro CyAeOHBIC 3alpeThl W PEIICHWS O BO3MEIICHHU
ymep6a MOMKHBI HMMETh MECTO B OTHOIIEHHM BCEX THIIOB HapyIICHWH MpaBa HHTEIUIEKTYalTbHOU
coOcTBeHHOCTH. B BOmpoce o mareHTax CyIOeOHBIMHM 3amlpeTaMH, Kak MpaBWIO, IIPEKpaIlaeTcs
W3TOTOBJICHUE, TpOJaka WM WCIONB30BaHUE 3alaTEHTOBAHHOTO NPONYKTAa WM CIIOcO0a ero
U3roToByieHUs. TsDKeCTh 3ampeTa 3acTaBiiIeT OTBETUMKAa HauyaTh IEPEroBOphbl C MaTeHToobazaTesieM o
3aKJIFOYEHUH C HUM JIMIIEH3HOHHOTO JI0TOBOpa. B wacTu BTopoii ct. 45(2) CornameHusi TOBOPHUTCS:

«B COOTBETCTBYIONIMX CITydasx CTpaHBl—Y4acTHUIBI CoTriamieHuss MOTYT YHOJIHOMOYUBATH CYIl
BBIHOCUTH PEIICHUS O B3bICKAHMM HE3aKOHHO MOJYYEeHHOW MPUOBUTM W/WIM BO3MEIIEHUH MPUYMHEHHOTO
ymep6a, Aaxe B Clydasx, KOTJa MpaBOHAPYIIUTEIh 3aBEJOMO PE 3HAJ, HO MOT 3HaTh, YTO CBOHUMH
JOEWCTBISIMU OH HAPYIIACT Ty)KUE [IPaBay.

B naTeHTHOM 3aKOHOAATENbCTBE B OTIMYME OT 3aKOHOAATENbCTBA O KOMMEPUYECKOW TaliHe, Kak
IPaBWIIO, IIPETyCMAaTPUBACTCS BO3MEIICHHE YIepOa Jaxke B CiIydae, KOTAa IpaBOHApYyLIIUTENb HE 3HAI, YTO
JEMCTBYET IPOTUBOIIPABHO, MOCKOIBKY HH(OPMALUS O IMAaTeHTaX OTKPHITA, 00Jee TOro, YacTo JOCTYIIHA B
WHTepHeTe, U CpaBHUTENBHO JIETKO HAWTH OTHOCAIIMEcS K Bompocy mateHThl. Ho mHorma Bocmpusarue
(hopMyIel U300peTeHUs U ONpeIeTeHUe I0PUINIECKON CHIIBI MTaTeHTa ObIBAeT 3aTpyJHHUTENBHO. U TeM He



MeHee B OOJBITMHCTBE CTpaH 00s3aHHOCTD BO3MECTHTE MIPHYMHEHHEIH yIepO HalaraeTcsl Ha HapyIInuTeIe
MATEHTHBIX: TMPaB, XK€ €CIM OHM JCHCTBOBAIM HE HAMEPEHHO. B HEKOTOPBIX CIlydasx BO3MEIICHUE
yiep6a MOXeT MPUHATH (GOPMY TUIATHI 32 TIOJIB30BAaHHE TATCHTOM.

IlpaBa mareHTOOONMamaTenseld MOTYT OBITh- HapyIIEHH Kak B paMKax 3aKIIOYCHHBIX HMH
JMIIEH3UOHHBIX JOTOBOPOB, TaK U BHE TOTOBOPOB. HapyIlieHne THIIeH3nOHHOTO TIOTOBOPa MOXKET COCTOSTh
B BBIXO/JIC JIMIICH3UATa 3a MPECACIIbI IMMPECAOCTABJICHHBIX €EMY 10 JOTOBOPY IIpaB .HI/I6O B HCBBIIIOJIHCHUU WJIH
HEHaJJISKAIIEM BBITTOIHEHHH JISKAIINX Ha HeM 00s13aHHOCTeH. CIIOCOOBI 3alUTHI, KOTOPBIMH Pacloiaraet
naTeHTooOnanaTensb (JIMIEH3uap), OOBIYHO OMPENENIOTCS CAMUM JIOTOBOPOM FUTH BBITEKAIOT M3 OOIIMX
MOJIOKEHHUI IPaXKIAHCKOrO 3aKOHOAATeNbCTBA. Kak mpaBuiio, JTUIIEH3UOHHBIN TOTOBOP IpPEayCcMaTpUBACT
BO3MO)XHOCTh TIPAMEHCHUS K HApYIIUTETIO TAaKUX CAHKIUH, KaK B3BICKAHHE HEYCTOMKHM M BO3MEIICHHE
yOBITKOB, a TaKXe IOCPOYHO™? pPacTOp)KCHHE AOTOBOpPAa B OZHOCTOPOHHEM IMopsiake. Pasmep u BuA
HGYCTOﬁKH, B YaCTHOCTH €€ COOTHOLICHUE C Y6I)ITK3MI/I, YCTaHaBJIMBACTCSA CaMHUMHU CTOPOHAMHU. Ecnu
0COOBIX CaHKIIMI, IPHUMEHSIEMbIX K BHHOBHOH CTOpOHE, JIUIICH3MOHHBIA JOTOBOP HE IIPEdyCMAaTpHUBACT,
MaTeHTOOO0IaaTeNb, OMUPAsACh Ha OOIIETpaKTAHCKWE IpaBHIa, MOXET TpeOOBATH JUINL BO3MEIICHHS
MPUYUHEHHBIX €My YOBITKOB.

BHeJIOFOBOpHOC HapyHICHUC MATCHTHBIX MpaB HMECT MECTO IIpU J'IIO6OM HCECAaHKIITMOHUPOBAHHOM
Vcnonp3oBaHuM 3alaTEHTOBAaHHOW pa3pabOTKH TPETBUMH JIMIAMH, KPOME YCTaHOBICHHBIX 3aKOHOM
CIIy4acB CBOOOJHOIO MCIIONBF30BAHUS UYTKHX OXpaHIEMBIX 00beKTOB. OOsS3aHHOCTH JOKA3bIBaHUS (PaKTa
HapylleHUs] TaTeHTa BO3JlaraeTcsi Ha INaTeHTooONajarens. Pemaromiee 3HaueHWE NPH 3TOM HMEIOT
YCTaHOBJIGHHE YETKUX T'PAHMI] ACHCTBUS IATEHTA M TOTO, YTO OHU HAPYIICHHI KOHKPETHBIM OTBETYHKOM.
Kak yxe yka3piBajgoch, 00BEM TIpaB MATEHTOOONAAaTeNs ompenensercs (OpMyNoil H300pETCHHUS.
[TaTenTHBIC TpaBa Ha M300peTeHUE OYIYT, B YACTHOCTH, HAPYIIEHHBIMH, €CIIU B H3TOTOBICHHOM IIPOAYKTE
WUTH TIPIMEHEHHOM CIOCO0€ MCIIONB30BaH KaXKIBIH NMPH3HAK N300peTeHNs, BKIIFOYCHHBIN B HE3aBUCHMBII
IIyHKT (QOpMYJBI, WIM TPU3HAK, SKBUBAJICHTHHIM emy. Hanmmume B 00BEKTE TEXHWKH WM TEXHOJOTHH
IPU3HAKOB, COJACPIKAIIMXCA B 3aBHCUMBIX IyHKTaX (OPMYJIBI, Ul YCTAaHOBJICHUS (haKTa HCIIOIB30BaHUS
pa3paboTKK 3HaYCHUSI HE UMEET.

Hepenko HapymuTenu MaTeHTHBIX MPaB, XKelasi 3aMacKUpOBAaTh CBOW MPOTHUBOIPABHEIC NEHCTBHS,
BHOCST YMCTO BHEITHHE U3MCHECHUS B 3aMMCTBOBAHHBIC O0BEKTHI, B YACTHOCTH MPOU3BOJAT 3aMEHY OJTHUX
npu3HaKoB ApyruMu. Ecii Takast 3aMeHa He IPUBHOCUT B OOBEKT TEXHUKH HUYETO CYIICCTBCHHO HOBOTO, B
YaCTHOCTH HE W3MEHSET OCTHUTaeMOTO PE3yNbTara, dTO CIYXKHT OCHOBAaHHMEM JUIS TMPU3HAHUS ITaTCHTHBIX
npaB HapylIeHHBIMH. [ ysACHEHHs BOmpoca O TOM, MOTYT JH 3aMCHCHHBIC MPU3HAKU CUYHTATHCS
OKBUBAJICHTHBIMU, HEPEAKO Tpe6yeTc;1 aHaJIn3 OIMCaHHsA KaK HCTOYHHKA JJId TOJIKOBAaHUA (I)OpMyJ'ILI
HN300pEeTCHUS.

Ecnu ¢akt HapymieHHs NAaTEHTHBIX TpaB IOKa3aH, MAaTEHTOOONaJaTellb BIPaBe NPHUMEHUTH K
HAPYUIUTEII0 TPEAYCMOTPCHHBIE 3aKOHOM TIPaKAaHCKO-TPABOBBIC CAHKIMU MK, YTO TO K€ CaMoe,
BOCITOJIL30BAaThCS TEM WJIM HHBIM CIIOCOOOM 3aIUTHI CBOMX HAPYIICHHBIX IpaB. BBIOOp KOHKpETHOTO
croco0a 3auThl OCYIIECTBISIETCS IIOTEPIIEBIINM, OJHAKO, KaK IPAaBHUJIO, OH MPEIONpPEACIIeTCS BUAOM U
MOCJICACTBUSIMA CaMOro HapyineHus. [IpeqycMOTpeHHbIE 3aKOHOM TI'PaXKIaHCKO-TIPABOBBIE CIOCOOBI
3aIIUTHI TIATCHTHBIX IpaB TakKe HEOTHOPOAHHEL. B Teopuu rpakqaHcKoro mpaBa OHHU MOIPA3IeIIOTCS Ha
Mephl TPaXKTAHCKO-TIPABOBOW 3aIIUTHl M MEPHl TPakJaHCKO-TIPaBOBOH OTBETCTBEHHOCTH. Ecmm mis
peanm3alui TEpPBBIX JOCTATOYHO JHINIL caMoro (akTa HApyLICHHs WAaTEHTHBIX MpaB, TO JUIA
HCTIONIB30BAHUSL BTOPHIX TPeOyeTCsl psAl YCIOBHHA, B YaCTHOCTH HAJIIMYWE IPOTHBOIPABHOCTH, Bpena,
MIPUYMHHON CBSI3M MEXIY ACHCTBUSAMH HAPYIIUTENS W HACTYNHBIINMHU IOCIEACTBHSIMH, a TaKKE BHHBI
HAPYIIATEIS.

CaMbIM  pacmpOCTPaHEHHBIM CIIOCOOOM 3alllUTBI MATEHTHBIX TPaB SBISICTCS  mpebosanue
namenmoobiadamens o npekpawjeHuu Hapyuienus. B 9acTHOCTH, peIIeHHEM Cy/la HapYIIUTEII0 MOXET
OBITH TIPEAMUCAHO MPEKPATUTH HE3aKOHHOE N3TOTOBJICHUE 3aIaTEHTOBAHHOTO TPOYKTA MU MPOU3BOJICTBO
OpPOMYKTa 3aMaTeHTOBAaHHBIM CIIOCOOOM. YKa3aHHbIC JMACHCTBUS MPHU3HAIOTCS KOHTPA(paKTHBIMH U
OTHOCATCA K Hambosee TpyOBIM HapyIIeHHSM IIaTeHTHBIX ImpaB. VX coBepiienue 0e3 CaHKIHUN
MaTeHTOOONanaTeNsi BO BCeX CIy4asX, KpoMe IpsSMO YKa3aHHBIX B 3aKOHE, 00pa3yeT HapyIIcHHE
HAaTEHTHBIX IIPaB, XOTS OBl Ja’ke MPOM3BEICHHBIM NMPOMYKT M HE MOCTYHHI Ha phIHOK. [lo TpeboBaHuio
MaTeHToOONMamaTeNsl ODKHBL  OBITh HEMEMJICHHO IMPEKpamleHbl W JI00bIe  Ipyrue  JIeHCTBHS,
MpeACTaBIIIONMe  cO0OH  HECaHKIMOHHPOBAaHHOS  BTOPXKCHHE B HCKIIOUHTENBHYIO  cdepy
MaTeHTOOONMaaTess, B YAaCTHOCTH peKiaMa M TpoJaka 3allaTeHTOBAHHBIX W3ICNIUI, WX BBO3 Ha
teppuropuro Poccun u T.1.

C TOYKH 3peHUs FOPUANICSCKON CYIIHOCTH paccMaTpuBaeMasi CAaHKIIUS SIBISICTCS MEPOi TpakJaHCKO-
MPaBOBOH 3allUTHI, & HE MEPOi OTBETCTBEHHOCTHU. [109TOMY OHa B paBHOI Mepe MOKET OBITh MPUMEHECHA
KaK K BUHOBHBIM, TaK U K HECBUHOBHBIM HApPYIIUTCIIAM MMATCHTHBIX IIPaB. ,Z[.HH €€ pean3alu Ba)KCH JINIIb
caM (akT HapyIIeHWs TIaTeHTHOH MoHomonmu. Hampumep, maTeHTOOONamaTeNls MOXET TpeOoBaTh
MPEKPANICHUS] TPUMEHEHUS WX MPOAAXH MPOIYKTa, 3alIAIIEHHOTO MATEeHTOM, U OT TOTO JIHMIA, KOTOPBIA



HCIIONB30BaAJl €ro, HE 3Haf, YTO MPOAYKT ObUI BBEIEH B XO3SMCTBEHHBIH 0OOPOT C HapyLIEHHEM IpaB
nateHroobnagarend. Ilpu >ToM m000€ HECAaHKIIMOHUPOBAHHOE MCIIONBb30BAaHUE 3aNaTEHTOBAHHOM
pa3paboTKH MpearnoaraeTcsi He3aKOHHBIM. JIU10, cTob3yolIee pa3paboTKy U OTpHUIIAIOIIEe HApyIICHHE
MaTEeHTHBIX MpaB, JOJDKHO J0Ka3aTh NPAaBOMEPHOCTh CBOUX AeiicTBuil. Hampumep, OHO MOXET cChbLIaThCs
Ha TO, YTO 3alaTeHTOBAHHOE CPEICTBO MPUMEHSIIOCh UM IPU YPE3BBIYaHHONW CUTyaluu JHOO B JMYHBIX
nensax 0e3 TodydeHus aoxoja. [Ipu HeToKa3aHHOCTH A3THX W TOJOOHBIX MM OOCTOSTENBCTB JIMUIO
IIPU3HAETCS HapylIUTEeNeM M JAOJDKHO IIPEKpaTUTh HE3aKOHHOE MCIIOJIb30BAaHUE 3alaTeHTOBAHHOM
pa3paboTKH.

Hpyroii crioco0 3aImuThl HApYIIEHHBIX MMATEHTHBIX MIPaB — mpebosaHue o go3meujenuy yovimxos. B
COOTBETCTBUM C TPAXIAHCKUM 3aKOHONATEIHCTBOM IIOJ YOBITKAMH TIIOPa3yMEBAIOTCS PACXOJIBL,
MIPOU3BENIEHHBIE JIUIIOM, IIPAaBO KOTOPOT'O HAPYIIEHO, yTpaTa WK IMOBPEXICHUE €r0 UMYIIECTBa (peaabHbII
yiiep0), a Takke HEMONy4YeHHBIE JO0XOIbl, KOTOPBIE 3TO JIHMIO MOJYYHJIO ObI TPU OOBIYHBIX YCIOBHSIX
000poTa, eciti OB €T0 MpaBo He ObUIO HapyiieHo (YIyIIeHHast BRITOIa). 3aKpeIUIeHHBIH 3aKOHOM TIPHUHITUT
IIOJTHOTO BO3MEIICHUs BpeAa NCHCTBYET W B OTHOIICHWH HApPYNICHHBIX IIpaB IaTeHTooONajmarens. B
paccMaTpuBaeMoil 00acTH YOBITKM MAaTEeHTOOOMaAaTeNs Yalle BCEro BBIpaXaroTcs B GopMe YIyleHHON
BBIFOJIBI, YTO MOXET OBITh CBA3aHO C COKpallleHHeM OO0BEMOB MPOU3BOJICTBA W pealU3aIiu
3aMaTeHTOBAaHHON NPOIYKIWH, C BRIHYKICHHBIM IOHIKCHUEM IIeH W T.II. B 3amady mareHTooOIamarens
BXOJIT OOOCHOBaHME pa3Mepa HEMOJYYEHHBIX JOXOJOB M JIOKa3aTeNbCTBO MPUYMHHON CBA3H MEXKIY
YILLIEHHOM BBITOOM U JEMCTBUAMHU HApYyIIUTENLS.

Becbma BakHBIM 7151 TIOTEpHEBIIETO siBisieTcs ykazanue 1. 2 cT. 15 'K nHa To, uto, ecnu nuro,
HapyllMBIIEe IPaBO, TMOJYYUIO BCIEICTBHE OTOTO JOXOABI, MOTEPIEBUIMA BIpaBe MOTPeOOBAThH
BO3MEIICHUSI HapsIy C APYTUMH YOBITKaMHU YIYIIEHHOW BBITOABI B pa3Mepe HE MEHBIIEM, YeM TaKue
noxoxsl. OmHpasck Ha 3TO MPaBUIIO, MATEHTOOOJAAaTEeh MOKET OOpaTHTh B CBOIO IONB3Y TOT JOXOM,
KOTOpPBIA TOJY4YeH HapyIIUTEIeM €ro HCKIIOYUTENbHOTO IMpaBa 3a BeChb NEPUOA HE3aKOHHOIO
WCTIOJIH30BaHUA 00BEKTA MPOMBIIIUICHHOW COOCTBEHHOCTH.

HenpeMeHHBIM yCIIOBHEM MPUCYKACHHS HAPYIIUTEIS K BO3MEIICHUIO YOBITKOB SIBIISICTCS €T0 BUHA.
@dopma BUHBI HapyLIUTENs AN I'PakJaHCKO-IIPAaBOBOM OTBETCTBEHHOCTH 3HAUYEHUS HE UMEET U MOXKET
BBIpAXKAaTbCA KaK B €r0 yMbICIIE HAa HapyLIeHHE Yy)KUX MATEeHTHbIX IpaB, TaKk U B HEOCTOPOKHOM
HapylleHud nareHTa. [Ipu 3ToM BUHa HapyluTess npestomupyerca. Eciu OH CMOXET 10Ka3aTh CBOIO
HEBUHOBHOCTb, €0 MOXHO 3aCTaBUTh JIUILIb NIPEKPATUTh HApYIIEHHUE, HO C HETO HEJb3s B3bICKATh KaKHe-
100 yOBITKH.

[IpaBa Ha KOMIIEHCAIIMIO MPUYMHEHHOTO €My MOPaJIbHOTO Bpella MaTeHT000a1aTeNb, Mo 00memMy
IIPaBUIIy, HE UMEET BBUAY TOrO, YTO 3a HapylIEHUE IMPHUHAJICKAIUX €My MMYIIECTBEHHBIX IpaB TaKOH
CaHKIMM 3aKOHOM He ycTaHOBJeHO. OJHAaKoO €Clii OJHOBPEMEHHO C 3TUM OBUIM HapyIICHbl JIMYHbIE
HEMMYIIECTBEHHBIE IpaBa TMOTEPIEBIIEr0 — TpaXkJaHWHA (HAPUMEpP, HApYIIEeHO MpPaBO aBTOPCTBA
n300peTaTes, BJSFOIIETOCs OJJHOBPEMEHHO M MATCHTOO0IaAaTeieM), OH MOXKET, onmupasich Ha cT. 151 T'K,
noTpeboBaTh MMYIIECTBEHHONH KOMIIEHCAIlMM CBOMX HPAaBCTBEHHBIX CTpafaHuid. Pa3zmep kommneHcauuu
OTpesieNIsieTCsl CYZ0M C YYETOM CTEIEeHH 3TUX CTpaJaHuil, BUHBl HAPYIIUTEIS] U WHBIX 3aCITYKHBAIOIIUX
BHUMAaHUS 00CTOSTEIIHCTB.

[latenTHpld 3axkoH P®, K coxajeHHIO, MPSIMO HE NPEIyCMaTPUBAET BO3MOXHOCTH apecTa,
KOH(UCKAIMH, YHUYTOXKEHUA WM Mepeladd MOTepIeBIIeMy KOHTpa(aKTHBIX TOBapOB MO TPeOOBaHMIO
nateHTooOmanaTesns win cyaa. [Ipencrasisercs, 0qHAKO, 9TO yKe ceffac, 10 BHECEHHS COOTBETCTBYIOIIIX
u3MeHeHuil B [lateHTHhIl 3akOoH P®, neiicTByrolee 3aKOHOAATENBCTBO HE HUCKIIOYAET NPUMEHEHHUS
HEKOTOPBIX M3 3THX MEp B paMKaxX peallu3alud APYTUX NPeAyCMOTPEHHBIX TPaXXTaHCKUM U MaTEHTHBIM
3aKOHOJIATENILCTBOM caHKIWH. Tak, HampuMmep, apecT KOHTPa(aKTHBIX TOBAPOB MOXKET OBITh MPOU3BENEH
CyloM Kak Mepa mo obecredeHuto pokasatenbeTB (cT. 57 I'TIK PCDCP). Pemenme o mepenade
MOTEpIEBIIEMY KOHTpa(haKTHBIX TOBAPOB MOXKET OBITh MPUHATO B CBSI3U C MPUCYXKIACHUEM B €r0O MOJIb3Y
KOMIICHCAIIMH 32 PUYMHEHHBIN Bpe/ U T.1I.

IIpuMeHeHne TIpakIaHCKO-IIPABOBBIX CAaHKLUMH 3a HapylIeHWE IATEHTHBIX IpaB BO3MOXKHO B
mpezenax o0IEero cpoka MCKOBOH MAaBHOCTH, T.€. B TEUEHHE TPEX JIET CO IHSA, KOTJa ITaTeHTO00IaqaTelb
y3HAJI WIK JOJDKEH ObUT y3HATh O HAPYIICHWHU CBOETO mpaBa. VICk 3asBisieTcs B COOTBETCTBUH C OOIIUMU
IIpaBUJIaMM MOJCYJHOCTH II0 MECTY JKUTEJIbCTBA OTBETUMKA WM MECTYy HaXOKIEHHUS OpraHa WM
nmytmiecta ropuaudeckoro jumna (ct. 117 I'TIK PCOCP, ct. 25 ATIK P®).

Haubonee pacnpoCTpaHEeHHBIM CIIOCOOOM 3alllUThl OTBETYMKA SIBIACTCS GCMPEUHblli UCK O
npusHaHuu namenma Heoeticmsumenvhvim. KpoMe TOro, OTBETUYHK MOKET CCHUIATHCS HA MMEIOIIEecs Y
HEro NpaBO MPEXIENONb30BaHUA WM CBOIO YNPAaBOMOYEHHOCTh Ha HCIOJb30BaHME 3allaTeHTOBaHHOMN
pa3pabOoTKU B CHITy YCTAHOBJICHHBIX 3aKOHOM U3BSITUH U3 CPephl MATEHTHOW MOHOIOIHH.

T. AIMUHHCTPaTHUBHBIE Mepbl 00PHOBI ¢ HAPYIIEHUSAMH NIPAB NATEHTO000J1a1aTeNs



Cormammenne TPUIIC Bxmiodaer B ceOs NONOKEHHWS, TO KOTOPHIM IIPHHUMAIOTCS MEPHl K
3aJIepKAHUI0 TOBAapOB Ha TaMOXXHE 3a MOJAENKY TOBAapHOTO 3HaKa WM 3a MUPATCTBO B OTHOILIEHUH
ABTOPCKUX TIPaB, HO B HEM HET IOJIOKEHUH, KacaloNIMXCsl HApYIICHWH MaTeHTHBIX MpaB. TaMOXEHHBIM
OpraHaM OTHOCHTEJBHO JIETKO (€CJIM MPOBOIUTH CpaBHEHHE ¢ OOHApy)KEHHEM MAaTEHTHBIX HapyIIeHUH)
BBISIBUTH TOBapbhl C TMOJNJECIBHBIM TOBapHbBIM 3HAKOM MM MNUpaTckue wmarepuaibl. OOHapykeHHe
MAaTEeHTHOTO HapylleHus TpeOyeT TNpOBEACHUS CpaBHEHHs KOHKPETHOTO TOBapa C BeChbMa TYMaHHOM
(dopMyIoif 3amaTeHTOBAHHOTO H300peTeHHA. DTO TpyOHAs 3amada Jake IS OIBITHBIX IOPHCTOB-
MaTeHTOBEIOB, a TIOTOMY OHa HE MOXET ObITh BO3JIOKEHAa Ha OOBIYHOIO MHCIEKTOpa TaMOXKHHU. 3ajaya
CTaHOBHUTCS ele 0oJiee CIIOKHOM, €CITU MPEoIaraeMblil HapyIINTEeNb MOXXET NPEACTaBUTh Ha TaMOXKHIO
JIOKa3aTeIbCTBA HEJCHCTBUTEIFHOCTH MTATEHTAa TOYHO TaK XK€, KaK, eCy OBl OH IPHBOANI JT0KAa3aTEIECTBA
B cyne Ilo 3Toil mpuuMHE BO MHOTMX CTpaHaX HE CYIIECTBYEeT Mep aJAMHUHUCTPATHUBHOIO XapakTepa,
MPUMEHSAEMBIX TaMOXXHEW B 3alllUTy TMATEHTHBIX TpaB. B Tex HEMHOTOYHCICHHBIX CTpaHax, TJIe Takas
3amuTa cyuiectyer, HarpuMmep B CIIA, cHauana npoBOAUTCS ClIyIIaHUE B aAMUHUCTPATUBHOM CYIE IJIs
orpenencHus (paKkTa MaTeHTHOTO HAPYIICHHS, KaK HeOOX0ANMOTO YCIOBHS ISl IPUHATHS MEP TaMOXKHEH.

V. YFOJIOBHO-HpaBOBaﬂ oxpaHa nmpas naTeHToo001a1aTenst

Cornamenue TPUIIC mpenycmaTpuBaeT UCIONb30BAHWE MEP YrOJOBHO-MPABOBOIO XapakTepa 3a
MOJIZICTIKY TOBApHBIX 3HAKOB W MHUPATCTBO B OTHOIICHWH aBTOPCKUX IPaB, HO HE COJACPIKUT aHATOTHYHBIX
MOJOKEHUH B OTHOWICHWM TMATEHTHBIX HapymeHuHd. TOYHO Tak e H YTOJNOBHBIE KOJEKCHI
MpeyCMaTPUBAIOT YTOJIOBHYIO OTBETCTBEHHOCTD 3a HapyILIEHHE MAaTEHTHHIX MPaB HE B TAKOM 00beMe, Kak
OTBETCTBEHHOCTh 3a (pallbIIMBbIE TOBAPHBIC 3HAKU WM MHPATCKOE HCIIOIB30BaHUE aBTOPCKUX TIpaB.
[TpudrHA 3TOTO KPOETCS B TOM, YTO OOBIYHO HE OBIBACT COMHEHHWII OTHOCHUTEIBHO HAIWYHS yMBICIA B
MIOJIENIKE TOBAPHOTO 3HAKA WM B JIee O MUpATcTBE. Te, KTO 3aHHMAETCsl MaCCOBBIM IPOHM3BOICTBOM
KOHTpaaKTHBIX KOMITaKT-AMCKOB C 3aIUCSIMH W3BECTHBIX UCIIOJIHUTEINCH, 3HAIOT 3apaHee, YTO TEM CaMbIM
OHHU HapymaloT 3ak0oH. OHAKO B KaXIIOM CIIydae IMAaTCHTHBIX HapyIICHWH HEIb3sl YBEPEHHO TOBOPUTH O
TOM, YTO TMPAaBOHAPYIIUTETh NEHCTBOBAT C 3aBEJOMBIM YMBICIOM, YTO 3allaTCHTOBAaHHOE H300pETEHUE,
paBoo0IaJaHle KOTOPhIM ObLIO HAPYLIEHO, AEUCTBUTEIBLHO COOTBETCTBYET M300pETATENLCKOMY YPOBHIO,
YTO OHO OTBEYAET TPeOOBaHMIO HOBHU3HBI U Ip. OTCYTCTBHE YBEpEHHOCTH, O€3yCIOBHO, 3HAYHTEIHEHO
3aTpymHSIET JOKa3bIBaHHE MPECTYITHOTO YMBICIA IPU HapYIICHUU ITATCHTHBIX MPaB.

Hapsny ¢ rpaxaaHcKo-IpaBOBBIMU CAHKIMSAMU POCCHICKOE 3aKOHOAATENbCTBO MPEAYyCMATPUBACT
YTOJIOBHO-TIPaBOBYIO ~ OTBETCTBEHHOCTH 32  HEKOTOphIE HapylleHHs TmpaB u3oOperateneil U
naTeHrooOnanareneid. Tak, B coorBeTcTBUM co cT. 147 YK P® Kk 4ncny yronoBHO-PaBOBBIX HapyIICHUH
OTHECEHBl HE3aKOHHOE HCIIOJIb30BaHUE HW300pPETeHHUs, MOJIE3HON MOJENH WM MPOMBILIUIEHHOrO o0pasla,
pasrnamieHue 0e3 corjacus aBTOpa WM 3asBUTENS CYIIHOCTH H300pETEHUs, MOJE3HOH MOIENH WU
MPOMBIIUIEHHOTO 00pasiia A0 OpHIIMaTbHON MyONMKAIUK CBEICHUH O HUX, IPHUCBOCHHE aBTOPCTBA WU
MPUHYXIECHHE K COAaBTOPCTBY, €CIHM OTH ACUCTBHS NPUYMHIUIN KPYMHBIH ymep6. Hukakwme npyrue
JEHCTBUA, 3aTparWBalIUe IpaBa Ha paccMaTpuBaeMble OOBEKTH MPOMBIIUIEHHOW COOCTBEHHOCTH,
COCTaBa MPECTYIUICHHUS HE 00pa3yloT BBUAY TOTO, UTO B YTOJIOBHOM IIPaBe HOPMBI HE ITOIECKAT HUKAKOMY
pacIpoCcTpaHUTEIHLHOMY TOTKOBAHUIO HIIH IPUMEHEHHIO ITO0 aHAJIOTHH.

HezakonHoe wucmonb30oBaHWE OOBEKTOB MMATEHTHOIO TIpaBa OXBaThiBaeT co0oil mroboe He
CaHKIMOHHPOBAHHOE MATEHTOOOIaaTeNIeM BBEACHUE B XO3SHCTBEHHBIH 000pOT MPOIYKTa, CO3NAHHOTO C
MIpUMEHEHUEM H300pETEeHHsI, MOJIE3HOH MOIETH WIIM MPOMBIIUIEHHOTO 00pasna, a TakKe HMpUMCHEHHE
crnocoba, OXpaHSeMOro MaTeHTOM Ha u300peTeHue. KOHKpeTHbIMH BHIaMH BBEJEHHS MNPOAYKTa B
XO3SIICTBEHHBIA 000POT SABJISIFOTCA TaKue NEHCTBHA, KaK €ro U3rOTOBIIEHUE, TPUMEHEHHUE, BBO3, XpaHEHUE,
IPEIIOKEHHUE K MTPoIaxKke, IpoaaXxa 1 T.11.

Iox pazenawenuem cywnocmu uzodopemenusl, noae3HOU MOOETU UTU NPOMBIUAEHHO20 06pasya 00
ouyuanvroll  nyonuxayuu  céedeHull O HuUX TIOHUMAKOTCA JIOOble JCHCTBHUS, CBSI3aHHBIE C
pacrpocTpaHeHHEeM CBENCHUH 00 0OBEKTaxX MPOMBIIUIEHHOH COOCTBEHHOCTH, KOTOPBIE MOTYT IPHUBECTH K
yIpare HWMH TATCHTOCIOCOOHOCTH WM WHBIM HETaTHBHBEIM TOCIEACTBHSIM. [lOCKONBKY yKa3aHHEIE
JECTBUA MOTYT 3aTparMBaTh Kak HMHTEpPECHl aBTOPOB, TaK M HMHTEPECHl IMOTEHIUAIbHBIX
MaTeHTOoO0Ma1aTeNIel, pacCMaTPUBACMBI COCTaB TEOPETHUECKH OTPa)kIaeT Kak M300peTaTeNbCKUe, TaK U
MIATeHTHEIC MPaBa.

Ilpuceoenue agmopcmea 03HAYAET, YTO JIMIO, HE MPUHUMABILIEE TBOPUECKOTO YUaCTHs B paboTe Haj
O0OBEKTOM MPOMBIIIUICHHOW COOCTBEHHOCTH, BBIAAeT ceOs 3a aBTOpa pa3pabOTKH, CACTAHHON JPYTUM
munoM. HakoHen, mox npunydscoenuem K coagmopcmey TOOPAa3yMEBAeTCs yrpo3a COBEPIIUTH
omnpeieTieHHble AeUCTBUS (BO3AEPIKAThCS OT OINpPENEIeHHBIX IeCTBUI), HalpaBleHHbIe POTUB CO3JaTes
pa3paboTKH, €CIIU B YUCIIO COABTOPOB HE OyAeT BKIFOUEHO JIUIIO0, He IPUHUMABIIIEE TBOPUYESCKOTO YUacTHs B
paboTe Haa U300pETCHHEM.

HoBeiii YK P® oTHec paccMarpuBaeMoe TMPECTYIJICHUE K MAMeEpUalbHbiM COCMABAM. ITO



O3Ha4yaeT, 4TO HapyIICHHE H300peTaTeNnbCcKUX W TMATCHTHBIX IIpaB o00pa3yeT 3aKOHYCHHBIH COCTaB
MPECTYIJIEHUs JHUIIb TOT/A, KOTJa YKa3aHHBIMH BbIIIE JEHCTBUAMU NPUYUHEH KpynHbil yujepd. Ecnu Te
e JeUCTBHS UMEH MaJIO3HAYUTENIFHBIC TOCTICICTBHS, OHU YTOJIOBHBIM NPECTYIUICHHEM HE SIBISIOTCS.

Cybvexmuenas cmopoHa XapaKTepU3yeTCs npsimuvim ymviciom. JIUIO, HE3aKOHHO HCIONB3YIOIIee
00BEKT MPOMBIIIICHHON COOCTBEHHOCTH, Pasriallaouiee CyIHOCTh H300pETEeHNs, OJIE3HONH MOJENU UIn
IPOMBIIIUIEHHOTO 00pasiia, MPUCBaMBAaIOIIEe aBTOPCTBO Ha UYXKYI0 pa3pabOTKy WM MpHUHYXKAAIoIIee K
COaBTOPCTBY, COBEpLIAET ITH NEHCTBUA, CO3HaBas MX IOCIENCTBHMSI M JKejlas UX HAcTyIuleHus. Eciu
CBeZleHHs O pa3padOTKe pasrialleHbl, a aBTOPCTBO HA UYXKYH0 pa3pabOoTKy IMPHUCBOCHO 110 HEOCTOPOKHOCTH,
OCHOBaHUS Ul NPUBICUYCHHUS JHIAa K YTOJOBHOMH OTBETCTBEHHOCTH OTCYTCTBYIOT. IlpuHyXIeHHe K
COABTOPCTBY II0 HEOCTOPOXKHOCTH BOOOIIE HCKIIOYEHO. B cooTBeTcTBMM ¢ 0OIMM MPaBUIIOM,
JEHCTBYIOIIMM B YTOJIOBHOM IIpaBe, HAPYIIUTENb MPEAIOaracTcss HEBHHOBHBIM M €TO BHHA JIOJDKHA OBITH
yCTaHOBJIEHA B CyJIcOHOM MOPSIAIKE.

B kagecTBe HakazaHUs NpeIycMaTpHBaeTCS NMPUMEHEHHE K HapymIuTeno mrpada B pasMepe oT
JBYXCOT JO YEThIPEXCOT MUHUMAJIbHBIX pa3MepOB OIUIAThl TPYyJa WM B pa3zMepe 3apaOoTHOM IJIaThl MK
UHOT'0 10X0J1a OCYXIEHHOT0 3a MEPUOJ OT JABYX 0 YETBIPEX MECALEB, TH00 00s3aTeIbHBIX PA0OT Ha CPOK
OT cTa BOCBMHJECATH A0 ABYXCOT COpPOKa 4acoB, JUOO JIMIIEHUS CBOOOJBI HA CPOK A0 ABYX JeT Te ke
JeSTHUSI, COBEpLIEHHbIE HEOJHOKPAaTHO WM TPYyNNoOH JHIl 1O MNpeABapUTEILHOMY CrOBOpY WM
OpPraHM30BaHHOI TIpynmoil, HakasblBalOTCA MTpaoM B pa3Mepe OT YETBIPEXCOT OO BOCBMHUCOT
MHHUMAJIBHBIX Pa3MEpOB OIUIATHl TpyAa HIM B pasMepe 3apaOOTHOM IJaTel WJIM HHOTO J0XOMa
OCY>KAEHHOTO 32 MEPUOJ] OT YETHIPEX JO BOCBMH MECALEB, TUO0 apecTOM Ha CPOK OT YETHIPEX 10 IIECTH
MecsLeB, T100 NUIMIEHHEM CBOOOABI HA CPOK 0 MATH JET.

Kak yxe oTMmedanoch, Ha TPaKTHKE MEpbl YTOJOBHOW OTBETCTBEHHOCTH 3a HapyLICHHUS
M300peTaTeNbCKUX WM TATEHTHBIX NpaB HE NpHUMEHSIOTCs. [lo MHEHHMIO psga CIEIHaInCTOB, 3TO HE
IUICKPEIUTHPYET NaHHBIE HOPMBI, TIOCKOJBKY OHH BEHITIONHSIOT MPEBEHTHBHBIC (YHKIMH. Takoil BHIBOX
IpeACTaBIsAeTCS CIOpHBIM. be3nelicTBHE MeXxaHM3Ma YTOJIOBHOM OTBETCTBEHHOCTH B YCIOBHSX, KOT/A
HapymOIeHus TpaB u3o0perarenell HOCIAT MAacCOBBIM XapakTep, MOpOXKIaeT arMochepy Oe33aKOHHS.
[Toaromy Oonee yOeOUTENbHBIMHU SBISIOTCS TNPENJIOKEHHS TEeX YUEHBIX, KOTOphIE MpeajararT Jubo
BOOOIIE HUCKIIOYUTh U3 YTOJNOBHOTO 3aKOHOAATENbCTBA 3TH COCTaBbI, JTHOO peaabHO MPUMEHATh Ha
IIPAaKTUKE MEPbI YTOJIOBHO-IIPABOBOI OTBETCTBEHHOCTU K KOHKPETHBIM HapyILIUTEISM.

®@. PoJib 10pUCTA-NIATEHTOBEIA Y TATEHTHOT0 MOBEPEHHOT0
1. Kak u30e:xxaTh HapylIeHUsl MaTEHTHHIX MPaB

Baxnocts PO OpUCTA-IATECHTOBEAA COCTOUT B TOM, YTO OH IMOMOIracT KIMCHTaM I/I36CF3.TI>
COBEpIIECHUsI TATEHTHBIX HapymieHWd. Eciam KiIMeHT 3aHMMaercs BHYTPEHHEH TOPTOBJEH, BIIONHE
JIOCTaTOYHOHM OyIeT cBepka ¢ MepeuyHeM HAIMOHAIBHBIX MATCHTOB BO M30€XaHWE HAPYIICHUH INpaB UX
npaBooOianareneil. Eciu jke KIMEHT 3aHUMAETCs DKCIOPTHBIMH OMEPAIMsIMU, TO MPOBEPSATH MPHICTCS
MATEHTHBIE PEECTPHI TAKKE M MO MECTY MOCTaBKH TOBApOB. DTO O3HAYAET, UTO Ha IMpeaMeT M30eKaHus
MATEHTHBIX HapYIICHUH Hamo OyAeT MPOBEPUTh PEEeCTPhl MATEHTOB M HA IMPOAYKTHI, U Ha CIIOCOOBI WX
U3TOTOBJICHUs. B ciydae mpoBepku cIocOOOB HW3TOTOBJICHHS, KaK YK€ IMUCAJIOCh BHINIE, JCHCTBYET
nonioxkeHue ct. 28 (1)(6) Cornamenus TPUIIC, B KOTOPOM TOBOPHUTCSI, YTO MAaTEHTOOOIAIaTeNh CrIocoba
W3TOTOBJICHUS MOXKET HE JOMYyCTUTh HWMIIOpTa TPOAYKTOB, HM3TOTOBJICHHBIX C WCIOIB30BAHUEM
3amaTeHTOBAaHHOTO MM crocoba Tak, HampuMep, eclii MpOIyKT U3roTOBJIeH B KaHaie u mpomaercst TONBKO
TaM, MPOU3BOIUTENb JODKEH OCCIOKOMTHCS HCKIIIOYMTENFHO O KaHAACKuX maTeHtax Ho, eciu mpomykt
skcnioptupyercss u3 Kanaaet B CIIIA m Mekcuky, TO TIPOM3BOJUTENH JTOJDKEH OBITH YBEpEH, YTO OH HE
HapyliaeT aMEPUKAHCKUX WIH MEKCHKAHCKUX TMATCHTHBIX IIpaB Ha NPOAYKT W Ha IPOLECC €ro
U3rOTORNICHUs. JlaHHOE JUII0 MOXET c/eiaTh IUIATHBIN 3aKa3 MOMCKOBOW MATEHTHOW (upMme, KOTopas
CO3/IaCT U HETO MaTeHTHYH OMOMMorpaduio Hy»XHOTO NMpo(uis W BBIACTUT B HEH HOBBIC MATCHTHI
MunnmansHOe TpeOOBaHHE K Takoi OHONMHOrpadui COCTOUT B TOM, UTO MTOUCK JOJDKEH OBITh OCYIIECTBIICH
x0Ts1 ObI Ha 0a3e OaHKa TaHHBIX B I/IHTepHeTelo.

2. Koraa caeayer u30uMpaTh NATEHTHYIO OXPaHy

KitoueBoit coBeT, KOTOpBI IOPUCKOHCYJIBT MOXET JIaTh CBOEMY KIHEHTY — YacTHOMY
n3o0perarernto win GpupMme, 3aHIMAIOIIEHCs HCCISIOBAaHUIME, 3TO COBET O TOM, KOT/Ia CIEAyeT MpHOeraTh
K MMaTeHTHON oxpaHe. Bo MHOrMX ciyyasx Takas OXpaHa MOXKET OKa3aThCs MPOCTO HEAOCTYIHOW BBHUIY
HETMATeHTOCMIOCOOHOCTH 00BeKTa. g Kakoi-TO KOMIaHWU CIUCOK €€ KIMEHTOB MOXET OBITh BechMa
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LEeHHOM KOMMepYecKoi TallHOW, HO OH SIBHO HE MaTeHTOCNocoOeH. KuHOGMIEM MOKeT OBITh 3aluIeH
ABTOPCKUM MPaBOM U JIOTOBOpPaMH C KMHOTeaTpamMH U TEJIEKOMIAHHUSIMM, HO OH HMKAaK HE MOXET OBbITh
3allaTeHTOBaH. A BOT HOBBIN NIPOU3BOJCTBEHHBIN IPOLIECC MOXKET MOJIyYUTh OXpPaHy U KaK KOMMeEpUECKas
TaifHa, W Kak m3o0pereHue. [loaToMy 37ech BakHO BHIOpaTh, KaKOH MMEHHO BHJI OXPaHBI SBISETCS
nesnecooOpazHbiM. HOBBIN MpUTATAaTENbHBIN TOBap IIMPOKOTO CIpPOca OYeHb CKOpO OyIeT CKONHpPOBaH,
€ClIi ero He 3amaTeHToBaTh. Ho maTeHTOBaHWMEe — oOueHb Joporas npouenypa. [lomyueHrne MUPOBOI
MAaTEHTHOW OXpaHbl Ha HM300pETEHHE MOXET CTOUTH OKOJIO ITONyMWIIIHOHa IojuiapoB. Ilostomy aBTop
M300peTeHnsl JOJDKEH THIATEeIbHO B3BECUTh CTOMMOCTH TIOJIyUYEHHUS MaTeHTa W O0bEeM OXXKUAAeMOM
npuObuTH. OH MOXET NPHUHATH PEIIeHHE O BHIOOPOUYHOM MATEHTOBAaHHWU CBOETO M300pETCHUS, HampuMmep
tonbko B CIIA u B SlmoHWM, W HE MATEHTOBATh €r0 B TaKMX CTPaHax, Kak ['epMaHus, Tie CTOUMOCTh
nporenyp ohOpMICHHS OYCHb BBICOKA, MM OCTOHMS, TJE€ PHIHOK YPE3BBIYAHHO Main. s KoMmmmaHWid,
3aHATBIX HCCICIOBAaHUSIMH H I/I306peTaTeJH)CTBOM, BaXXHO HaJIaJUuThb HaCTOfIH_[I/Iﬁ mponuecc MnoJIydYCHUA
MATEHTOB. JTO O3HAYAET, YTO PA0OTHHKAM STHX KOMIAHUH BMEHIETCS B OOSM3aHHOCTH (KOTOpask Kpome
BCETO MPOYETo MOOMIPSETCS MaTEPHUATFHO) COOOMIATh O PE3YIbTATUBHBIX UEAX, KOTOPBIE MOTYT MPUBECTH
K TOJy4eHuto mareHTa. OHM JOJDKHBI paboTaTh B TECHOM KOHTAaKTe JHUOO C HAXOIAIIMMHUCS B INTaTe
KOMITaHUHU 3KCIIEPTAMU I10 MAaTCHTaM, J'[I/I6O C 3KCIepTaMu, CICIUaJIbHO NPpUTJIAIIaCMbIMU B KOMIIAHWUIO JIJIsA
ob630pa Oamka waed. Kommanums MmOMKHA WMETh CTpaTeTHUecKoe OIOPKETHOE IUIaHHPOBAaHUE,
npeaycMaTpuBaroliee pacxojsl Ha maTeHToBanue. C y4eToM TOro, YTO IMPOLECC MAaTeHTOBaHHS TpedyeT
6OJ'H)HII/IX 3aTpaT, KOMIIaHHSA OOJDKHA OT6I/IpaTI> JUIsL TTIaTCHTOBAHUA Han6onee MNPOAYKTHUBHBIE C TOYKH
3peHUs] MHUPOBOTO pBIHKA HWACH (HalpuMep, KapOropaTop, SKOHOMSIIWH pacxXxoja TOIUIHBA), KOTOpPBIC,
Oyay4u TpeTBOPEHHBIMH B H300peTeHHe, MOTYT OBITh BOCTpPEeOOBaHBI BO MHOTMX cTpaHax. IIpu 3Tom
U300pETeHNs] MECTHOT'O 3HAYCHHUS HaJIO0 MAaTEHTOBAaTh OIPAaHMYCHHO (HAIpPHUMEpP, CIOCOOBI IMOyYCHHUS
OJIMBKOBOT'O Maclia mateHToBaTh B ['pennu, Utanuu u Mcmanuu, Ho He B OuHnsHauM win SNOHWN), 1 He
MIATEHTOBATh COBCEM M300PETEHHS, €CITH pacUeThl TIOKA3hIBAIOT, UTO WX IMPIMEHEHHE HE OMpaBAacT 3aTpar
Ha npoiiecc ohopMieHHs (HaIpUMeEp, YCOBEPIICHCTBOBAHNE PYYHON MACIOO0IKH).

[eiicTBre MaTeHTOB HAa OOBEKTHI MPOMBIINIICHHONW COOCTBEHHOCTH, KaK IPABUIO, OTPAaHWIMBACTCS
TEppPUTOpPHEN TeX TOCYAapCTB, IATEHTHHIC BEIOMCTBAa KOTOPBIX WX BbImanu. YToOBI pa3paboTka
MOJb30BANACh TPABOBOM OXpaHO#l B APYrMX CTpaHaxX, OHAa JOJDKHA OBITh TaM 3amaTeHToBaHa. MHBIMU
CIIOBaMH, O0JIaIaTeNlb IpaB Ha Pa3pabOTKy JOJDKEH COCTABHTH M MOIAThH 3asBKY Ha BBIAAYY MATEHTA BO
BCEX TEX CTpaHax, I/l OH JKEeJAeT HONIYyIUTh OXpaHy.

BrionHe MOHATHO, YTO MpPHU ATHX YCIOBHUSAX OOECIeueHHE OXpaHbl pa3pabOTKH B CPaBHUTENHHO
MIAPOKUX MaciuTabax TpeOyeT 3aTpaThbl OOJIBIINX CHUII U CPEJCTB, KOTOPHIE TODKHBI COM3MEPSTHCS C TEMU
BBITOZIAMH, Ha KOTOPBIE MOXKET PACCUUTHIBATH MAaTEHTOOOIaAaTeNhb. M XOTs 3a MOCIeHNe TOAB YCIIIHSIMU
MHUPOBOr0 COOOIIECTBa CO3[aH MEXaHU3M, KOTOPBIH 3HAYUTEIbHO OOJerdaer Mmpoueaypy 3apyOexkHOro
MaTCHTOBAaHMs, IEPEI HaTeHTOO6J’Ia}IaTCHeM BCSIKUH pa3 BCTAa€T HEMAJIO BONIPOCOB, CBA3AHHBIX C BI)I60p0M
CTpaH W TIPOICIYPHl NATEHTOBaHWSA, ()OPM M MEPONPHITHI, HEOOXOMMUMBIX U pealn3allii O0OBEKTOB
TEXHUKH HA BHEIITHEM PBIHKE H T.II.

[Ipexxne Bcero maTeHTOOONAATENh JOJDKEH PEHIMTh BOMPOC OTHOCUTEIBLHO YenecooOpasHocmu
camozo 3apybescnozco namenmoobaadanus. s MaTEHTOBAaHUWS 3a I'paHUICH OTOMparoTcs pa3paboTKH,
AMEIOIIE MEePCICKTHBE KOMMEPYECKOH peai3anii B BUAE HKCIOPTa MPOIYKIUH, MPOAAXH JHIICH3UH,
CO3/1aHUSl COBMECTHBIX MPEINPUATHH U T.II.

[TarenToBaHMe pa3padOTOK 3a rpaHHUIEH, KaKk IMPaBHIIO, IIeIeco00pa3Ho, €CIIU UX UCIIOIB30BAHUE B
0o0beKTaX TEXHHKH oOecreuynBaeT Ooiee BBHICOKHE TEXHHKO-DKOHOMHUYECKHE W HHBIC ITOKa3aTelH II0
CPaBHEHHUIO C JIYYIIUMH 3apyOeXHBIMU oOpaszuamu. IIpu 3TOM ecTb CMBICI NATEHTOBATH JIMIIb TaKUe
pa3paboTKH, 3a HUCIOIH30BAHUEM KOTOPBIX MOXKHO OCYHIECTBIISITH MPAKTHYECKUH KOHTposb. Ecnmm ke
MpUMCEHEHHE pa3pabOTKH OrpaHUYMBACTCS BHYTPCHHUMH MOTPEOHOCTSAMHU 3apyOCKHBIX (GUPM U MOXKET
OBITh OCYIIECTBIEHO JIIOOBIM 3aWHTEPECOBAHHBIM JIMIIOM JIUIIb HAa OCHOBE CBEACHHUH, CONEp)KAIIMXCS B
OIMHMCaHUM, IEPCIIEKTUBBI KOMMEPUECKOH pean3aliii TakoH pa3paOb0TKH Ha BHEUITHEM PHIHKE MPAKTUYECKH
OTCYTCTBYIOT.

[Janee, mpuHHMas pemeHne O 3apyOeKHOM MHaTeHTOOONANaHWH, 3asBHTENb NOJDKEH YYHUTHIBATH
TpeOOBaHHUA POCCUICKOTO MATEHTHOTO 3aKOHOJAATeNbcTBA. [laTeHTHBIN 3akoH P® ycraHaBmuBaeT, 4To
MAaTEHTOBaHKE Pa3pa0OTKH 3a pyOeKOM OCYIIECTBILICTCS HE paHee YeM uepe3 TPH MecsIia IIOocie MMoNadn
3asBku B [larentHoe BegoMcTBO PD (ct. 35 Tlatentroro 3akona P®). B ornenpubix crnydasx [latentHoe
BeZIOMCTBO PD MoeT pa3peniarb NaTeHTOBaHUE pa3pabOTKH 3a pyOex oM U paHee YKa3aHHOTO CpOKa, HO
nosiava 3asBku B [lateHTHOE BemoMcTBO PD BCe paBHO HeoOXoaMMA.

HaxoHen, TODKHBI YYATHIBATHCS OCOOCHHOCTH MATEHTHOTO 3aKOHOJATENbCTBA CTPAH NAaTCHTOBAHMUS
U yY4acTHE ITUX CTpaH B MEXIYHAPOTHBIX W PETHMOHANBHBIX TOTOBOpaX MO OXpPaHe MPOMBINLICHHON
coOCTBEHHOCTH. B pasHBIX CTpaHaXx K MaTEHTOCIIOCOOHOCTH pPa3pabOTOK MPEABSIBISIOTCS pa3HbIE
TpeOOBaHUS; pEIICHHsI, He OXpaHseMBbIe B OIHUX CTpPaHaX, MOTYT OBITh BIIOJHE MAaTEHTOCIIOCOOHBIMH B
JIPYTHUX; O-PAa3HOMY OIPEENIAETCS MPUOPHUTET 3asBKU U T.I1.



3. Yto gesaTh, ecJM NPOU30IILIO HAPYIIIEHUE MATEHTHOIO NpaBa

[TarenToOOMaMATENH TOIDKEH 3HATH, KAKHUE MEPHI HAIO0 MPEIIPHUHATE B CIIydae HAPYIICHHS €ro Mpas.
[Ipexne Bcero Hamo ycraHOBUTH (pakT HapymeHus. CrenaTh 3TO TPYAHO IO MHOTHUM mpwiymHaM. Ecim
BJIaJIeNIel] MaTeHTa UMEET MUPOBYIO MATEHTHYIO OXpaHy, TO HapylleHHe MPUAETCS UCKATh [0 BCEMY MUDY.
Haxke pu camMoM OOJIBIIOM CTapaHHM MOXKHO HE OOHApy>KUTHh HAapyIICHWS ITaTCHTHBIX IPaB Ha CII0OCO0
H3rOTOBJICHUS, €CIIU OH TalHO MCIIOJIb3YETCS 3a 3aKPbITHIMU BepsiMU. Korna sxe HapyleHue 0OHapyXKeHo,
pearupoBaTh MOXKHO HECKOJIBKUMH crioco0amu. OJIMH U3 HUX COCTOUT B TOM, UTO B CIIy4ae OTHOCHTEIBHO
MaJoi CEephe3HOCTH HApYIICHHS W BBUAY OOJBIIMX pPACXOAOB HA MpPECICAOBaHHE HapYIIUTEINs
NpeANpUHAMATE HIUETOo He Hajo. Ho ecim y mareHToOOIamaTeNns ecTh OTHOIICHHS C JIMICH3UATaMHU, TO
MMEHHO OHHM MOTYT MOJTAJKUBAaTh €ro Ha BO30YXIEHHE MpeciieOBaHUS MPOTHB MpPaBOHAPYIIUTENS.
JluiieH3naTel, €CTECTBEHHO, HE 3aXOTAT IUIATUThH 3a MCIIOJIB30BAHUE NATEHTA, CCIHM MPaBooOIalaHue HE
3aIIUIICHO OT KOHKYpeHToB. K coxanennio, Bo30y>KIeHIE HCKOB TI0 JIeJIaM O MaTEHTHHIX HApYIICHHUAX, —
nemo poporocrosimee. OHO MOXET TNOTPeOOBAaTh YYacTHS BBICOKOOIDIAYMBAEMBIX HSKCHEPTOB JUIA
YCTAQHOBJICHUS] KPUTEPHUS U300pETaTeIbCKOro YpOoBHsL. OHO MOXKET HOTpeOoBaTh U KOMIUICKCHOTO aHAIHM3a
OyXranTepckux OaTaHCOB HAPYIIUTENS IS YCTAaHOBJICHUS YPOBHS IPOJaK M MOTy4IeHIs MpuObLTH B cBsizn
C TeM, 4TO CYIIECTBYET BO3MOXKHOCTh TOI'O, YTO OOBUHSAEMBI B HAapyIIEHWU NATEHTHOI'O MpPaBa JOKAXKET
OTCYTCTBHE Yy H300pEeTeHHs M300pETaTeNbCKOIO YpPOBHSA, BO30YXKJICHHE MHCKA SBISIETCS JEJIOM
PUCKOBaHHBIM



