VIII. Buabl MHTE/UIEKTY/IbHO COOCTBEHHOCTH, OJIM3KO0H K aBTOPCKUM
npaBam

CymiecTByeT HECKOIBKO HHCTUTYTOB MHTEIUIEKTYaIbHONH COOCTBEHHOCTH, PaBOBOH PEKUM OXPaHBI
KOTOPBIX TOXO0XK HA PEXUM OXpaHbl 00BEKTOB aBTOPCKOro MpaBa. K UX 4ucIy OTHOCSTCS CMEXHBIE NpaBa,
IpaBa Ha MPOMBIIUICHHBIH 00pasel], mpaBa Ha TONOJOTHH MHTErPaJbHBIX MHUKPOCXEM WU IIpaBa Ha 0a3bl
JaHHBIX.

A. CmexHBIC IPaBa

WHnycTpus 3amKcu UCIIOIHUTENBCKOTO UCKYCCTBA MPHOOpena KOMMEpUYEeCKUil pa3Max TOJIbKO B XX
B., YK€ IOCJIE TOro, KaK BO3HUKJIO HAallMOHAIBHOE 3aKOHOJATEIHCTBO 00 aBTOPCKOM IIpaBe M ObuIa
paspabortana bepHckas xonBeHmms. [lo 3Toil mpuymMHE 3aKOHOAATENM MHOTHX CTPaH PEIIMIN OXPAHATH
IpaBa HCIOIHUTENEH He ¢ IOMOIIBbIO HHCTPYMEHTOB aBTOPCKOIO IpaBa, a ¢ MOMOIIBI0 CXOAHOIO C HUM
MHCTUTYTa CMEXHBIX IPaB (T.e. IpaB, CMEXXHBIX ¢ paBaMu aBTOPOB). Ho B HEKOTOPBIX cTpaHax, U Mpexe
Bcero B CIIIA (mpeacraBnstommx coOOW camblii OOJNBIION PHIHOK 3BYKO3AIHCH), MpaBa HCIOJHUTEICH
OXpaHAIOTCA aBTOPCKUM MpaBOM Ipu Oojee y3KOM ONpeleseHHMH IIpaB aBToOpa Npou3BeAeHus. B
HAIlMOHAIBHOM 3aKOHOJATENBCTBE M B MEKIYHAPOIHBIX JOTOBOpax MIPOBOJUTCS YETKOE pa3AeicHUE IpaB
UCTIOJTHUTENEH, TPON3BOJUTENEH (OHOTpPAMM M OpTaHM3aIMid BEIIAHH, 9TO CTABUT Oaphep MKy HUMH U
PETPAHCIUPYIOIIMMHA KOMIAHUSAMM, NUpataMu (T.e. HeJNerajJbHbIMH NPOU3BOAUTENAMU MPOAYKLUU
3BYKO3allUCH) M «OyTierrepamm» (WIM «TEHEBUKaAMH»), T.€. KOMIIAHUSAMH, OCYILECTBIISIOIIUMHU
3BYKO3AIUCH C TIPSMBIX TPAHCIISIINH U A3(UPHOTO BEIIAHHS.

Hapsny c oxpaHoil mpaB aBTOpOB MPOW3BEACHUH HAayKH, JUTEPATyphl M HCKYCCTBA POCCHilCKOe
aBTOPCKOE TMpaBO IPHU3HAET M OXpaHseT IpaBa UCIOIHUTENEH, Npou3BogUTeNel (oHOrpaMM U
opranmsanuii 3¢upHOro u kabenpHOro BemraHus. IlpaBa yka3aHHBIX JHUI] BBUAY HUX OJH30CTH M TECHOM
CBSI3U C IIPaBaMU aBTOPOB UMEHYIOTCSI CMENCHLIMU NPABAMU.

CMexHble MpaBa CTalll OXpaHAThCs B Poccuu uis ¢ 4 aBrycta 1992 r., korna Ha tepputopun PO
ObuTH BBeJIeHBI B jelicTBHe OCHOBBI TpakaaHckoro 3akoHonaTenscTBa Coto3a CCP u pecny6nuk 1991 r.
O6mue HOpMBI OcHOB 1991 r. momyuywiu pa3BuUTHE B 3aKOHE OO0 aBTOPCKOM TIpaBe, IMOCBSTHUBIIEM
CMEXXHBIM IIpaBaM CIIeLHalbHBINA pa3lien, B KOTOPOM YTOUHEH COCTAaB OXPAHAEMBIX CMEKHBIX IPaB.

Heo6xoauMocTs OXpaHbl Takoil pPa3sHOBHIHOCTH CMEXKHBIX IIpaB, Kak IpaBa apTUCTOB-
HCTIOJTHUTENEH M PEKUCCEPOB-TIOCTAHOBIINKOB, IIPH3HABATACH OOJNBIINHCTBOM POCCHHUCKUX CHEIHANNCTOB
yxke paBHO. OTHAKO MHEHHS OTHOCHUTEIHHO BO3MOXKHBIX (POPM OXPaHBI PE3YIBTATOB HCIIOTHHUTEIHECKOTO
TBOPUYECTBA pa3lenmInuch. [10 MHEHUIO OHOI TPYMIbl Y4EHBIX, B Pe3yIbTaTe TBOPUECKON IEATEIbHOCTU
UCTIOJTHUTENEH CO3MaeTCs HOBBIH OOBEKT AaBTOPCKOTO MpaBa — MPOM3BEIACHHE HCIOIHUTEIHCKOTO
HCKYCCTBa, TIpaBa Ha KOTOPBII JOJDKHBI OXPAaHATHCSA B paMKax aBTOPCKOTO HpaBa B €ro y3KoM cMbicie. C
TOUYKU 3pEHHS APYTUX YUYEHBIX, TOBOPUTH O CO3JAHUH apTUCTAMH-HUCTIOIHUTENSIMU HOBBIX NPOU3BEACHUH,
IpU BCEM YBaXXEHUH K UX TPyAYy, ObIIO OBl SBHON HaTSXKOH. JleHiCTBUTENIBHO, pe3yIbTaThl TBOPUECKOMH
JESITeIFHOCTH HCTIONHUTENICH 3aciTy’KHBAIOT OOIECTBEHHOTO NPH3HAHUS M OXPaHBI, OJHAKO ITOCIETHSIS
MOXeET OBbITh 0O€cIeueHa TOJIbKO HAa OCHOBE KOHCTPYUPOBAHHUS CHEIMANIBHOTO MHCTUTYTa CMEXKHBIX NPAB.
VmeHHO 3Ta BTOpas TOUKA 3pEHHUS, B CIIPABEUIMBOCTH KOTOPOH, CPEIH MPOUETo, YOSKAACT 3apyOeKHbIH 1
MEKIYHAPOIHBIH OTBIT OXPAHBI IIPaB MCIIOTHUTENCH, U ObUIa B KOHEYHOM CUETE BOCIIPHHSATA POCCHICKAM
3aKOHO/IaTEIIbCTBOM.

IlomuMo mpaB HCHOIHUTENEH K CMEXHBIM IIpaBaM 3aKOHOJATENb, Cledys JIOTHUKe Pumckoi
KoHBeHIIMH 1961 T., OTHec MpaBa NPOHM3BOIUTENCH (OHOrpaMM, a TaKKe OpraHu3anuid 3QUPHOTO M
Ka0eIBPHOTO BEIIaHUs. YKa3aHHBIX CyOBEKTOB OOBEIUHSET TO, YTO UMEHHO Olaromaps UX IEATEIFHOCTH
OpPOU3BEACHUS, MPEAHA3HAUEHHbIE A IMyOIMYHOIO HUCIIOIHEHHUS, CTAHOBATCS AOCTYIHBIMU HE TOJIBKO
HETIOCPEICTBCHHBIM CIyIIATesIM M 3pHTEISIM, HO M IIHPOKOH IyOnmke, 9To OONbIIel dYacThio
COOTBETCTBYET MHTEpPEcaM caMuX aBTOpOB. Kpome Toro, mpu HMCIOJb30BaHUHM aBTOPCKUX NMPOU3BENEHUI
UHTEPECHl ATUX TPEX IPYNI CyOBEKTOB, a TAKXKE aBTOPOB IPOU3BEJACHUI HACTOJNIBKO TECHO M B3aUMHO
HeperieTalTcs, 4YTO B JAHHOM CIydae oOKa3ajach HEJOCTaTOYHOH TpajWIHOHHAs MOJEIb
B3aMMOOTHOIIEHUH 00JaaTeneil aBTOPCKUX MpaB U MOJIb30BaTeNIel IPOU3BEACHUH.

PeanbHast >xu3Hb NOTpeOOBaNa MPEJOCTABICHUS YKa3aHHBIM T10JIb30BATENAM IPOU3BEIEHUI 0COOBIX
IpaB, KOTOPIE XOTS UM MPOM3BOAHBEI OT IPAB aBTOPOB, OJHAKO HE CBOJATCS K IpaBaM, MOJIYYECHHBIM OT
aBTOPOB IO 3aKJIIOUEHHBIM C HUMH JoroBopaM. Ilpu 3ToM eciau Bompoc O IpHUpoJe NpaB apTHCTOB-
WCTIONIHUTENICH eIe MOXKeT Ne0aTHpoBaThbes, TO COBEPIICHHO SICHO, YTO IpaBa co3mareinell (poHorpamMm
(3ByKo3ammceil), a Takke BeIlaTeIbHBIX OpPraHU3allUil He HOCSAT aBTOPCKOTO xapakTepa. B oriamume ot
UCTIONTHUTENEH, AEITEIFHOCTH KOTOPBIX CBOHCTBEHHO TBOPYECKOE HA4ajlo, M3TOTOBUTENH (DOHOTpPaMM U
opraHm3anud 3(QUpPHOTO W KaOEIHHOTO BEIIAHUS OCYIICCTBISIIOT TEXHHUYECKYIO OEATeNBHOCTh, B



pe3ynbTaTte KOTOpOi HUKAaKOT0 HOBOTO MPOM3BEIEHHS He co3aaercsi. OmHaKo Oiaromaps CBSI3U M CXOACTBY
C MpaBaMU aBTOPOB TPaBa dTHX JIUII CIIPABEIIUBO UMEHYIOTCSI CMEKHBIMH.

CymiecTBeHHOI 0COOEHHOCTBIO OONBIIMHCTBA CMEXHBIX MpPaB SBISICTCA HX NPOU3BOOHOCHDL U
3a6ucUMOocms OT TIPaB CO3AATENCH TBOPUECKUX MPON3BEACHUH. JINIIbL B TeX CITydasix, KOTIa UCTIOMHICTCS,
3amuchiBaeTCsl Ha (OHOTpaMMy WIM Tepenaetcss B d3up mwim mo Kabemro HeOoXpaHsIeMOe 3aKOHOM
IPOU3BEICHNUE JTHO0 00BEKT, HE SIBISIOMINICS pe3yIbTaTOM TBOPUECKOH NESTEIBHOCTH, CMEXHBIC IIpaBa
HOCSIT CaMOCTOSITETILHEIN XapakTep. [1o obmieMy ke mpaBmiLy, IPOU3BOAUTENh (POHOTPAMMEL, OpTaHU3AIINS
3¢UpHOTO WK KaOETBPHOTO BEIIAHHs OCYLICCTBIIIOT MPEAOCTABICHHBIC MM MpaBa B TeX IIpeHenax,
KOTOpBIEC OTpENeNeHbl JOTOBOpaMU C HCIONHHUTEIEM M aBTOPOM 3allMCAaHHOTO Ha (hOHOTpaMMy WIN
nepeaBaeMoro B 3Hp WK 10 KaOemro MpOU3BEACHHUSI.

[t BOSHUKHOBEHHS U OCYIIECTBIICHUS CMEXXHBIX MIPaB POCCUICKUN 3aKOH He mpebyem coonooenus
Kaxux-16o gopmanvrocmei. IlpaBa H3roToBUTENs (POHOTPAMMBI U HCIIOJHHUTENS MOPOXKAAET caM (axT
CO3JIaHMsI COOTBETCTBYIONICH 3BYKO3aIICH. BMecTe ¢ TeM U1 OIOBEIIeHNUS TPETHHX JIUI] O CBOMX ITPaBax U
MPEeIOTBpAIllCHUsT WX HapyIIeHHs OONaaTellb CMEXHBIX MpaB BIpaBe HCIIONB30BAaTh 3HAK OXPAHEL,
KOTOPBIA TMOMEIIACTCS Ha KaXIOM OJK3eMIULipe (OHOTpaMMBl M (WIM) Ha KaXKIOM COJCpIKalieM ee
¢yTnape. B kauecTBe Takoro 3HaKa NPHHAT NPELYCMOTpPEHHbIH PUMCKOIl KOHBEHIIMEH 3HaK OXpaHBI,
COCTOSIIIMI W3 TPeX JJIEMEHTOB: JIATHHCKOW OYKBBI «P» B okpyxHOocTH: (P); mMeHHM (HamMeHOBaHWS)
obJiafatenss HCKIIOYUTENBHBIX CMEKHBIX TIPaB; TOAa MEePBOrO OMyOIrKoBaHus (GoHOrpaMMbl. OTCYTCTBHE
3HaKa OXpaHbl HE JHUIIAeT o0NamaTesss CMEKHOTO IpaBa BO3MOXKHOCTH €0 3aIIUTHI, OJHAKO 3aTPyAHSCT
MPOIIECC JOKA3BIBAHMUS MIPH €r0 HAPYIICHNH.

B Hacrosiiee BpeMs cghepa Oeticmeus CMEXKHBIX MpaB CyLIECTBEHHO OTPaHUYEHA MO CPABHEHUIO C
aBTOpCKUMH MpaBamMH. CMEXHBIC NpaBa HCIOIHUTENEH MPU3HAIOTCA JIMIIbP B TEX CIydasx, KOrja: a)
UCTIONTHUTEND SIBISICTCS TpaxkaaHHHOM Pd; 0) mcrmoigHeHHe, MOCTaHOBKA BIEPBBIC MMENH MECTO Ha
Tepputopun P®; B) ucronHenne, MOCTAHOBKA 3allMCAHBI Ha (POHOTPaMMY, KOTOpasi OXPaHACTCS 3aKOHOM;
I') UCIOJNHEHHE, [TOCTAHOBKA, HE 3alMCaHHBIE HAa ()OHOIpaMMy, BKIIIOUEHBI B IepeAady B 3GHp WIH MO
Ka0elo, KOTopble oXpaHsroTcs 3akoHoM (1. 1 cr. 35 3akona P® «O06 aBTOpCKOM TpaBe M CMEXHBIX
TpaBax»).

[MpaBa mpousBomutenss (HOHOTPAMMBI OXPAHSIOTCS B CIEAYIOIIMX ABYX CIy4asx: a) €ClIH OH
SBISIETCS] TPAXKAAHHHOM P® mim 10opuaumdecKkuM JHUIOM, UMEIONIM O(QHINATFHOS MECTOHAXOKACHUE Ha
teppuropun P®; 0) eciu poHOrpamMma BrepBble omyOnmkoBaHa Ha Teppuropun PO. 3a opranmanusmu
3(UPHOTO U KaOEIBHOr0 BEHIAHUS CMEXKHBIC TIpaBa MPU3HAIOTCS TOJBKO TOT/A, KOTJa OpraHUu3aIis HMEeT
oduianbHOE MECTOHAXOXJACHHE Ha Teppuropuu P® u ocymecTBiseT mepefayd ¢ IMOMOIIBIO
MepeIaTINKOB, PACTIONOXKEHHBIX Ha TeppuTopuu PO.

Kpyr xonxpemnuvix npagomouuii, KOTOPsIMU 00Jaal0T HOCUTENIU CMEXHBIX IIPaB, HECKOJIBKO YXKe
TOTO KpyTa IpaB, KOTOpbIe IPUHAIEKAT aBTOpaM IpousseaeHui. [Ipyu 3ToM HCTIOTHUTENN TPON3BEACHUH,
Ybsl JICSTENBHOCTh HOCHT TBOPYECKHH XapakTep, MMCEIOT KaK JIMYHbIE HEHMYIICCTBEHHBIC, TaK H
uMymiecTBeHHbIe TpaBa. IlpaBa IlpomsBommreneit doHorpamm, opraHmzanuii dPUPHOTO W KaOEITHHOTO
BEIIAHMs, Yeil BKIIAJ SBISETCS TEXHUYIECKUM, OXBAaTHIBAIOT COOOH JIMIIIL UMYIIIECTBEHHYIO Cepy.

WHbIME SBIASIOTCS U 8pementbie pamky TEACTBUS CMEXHBIX TIpaB. B cooTBeTcTBUM co cT. 43 3akoHa
00 aBTOPCKOM TIpaBe OHHU JACHCTBYIOT, 10 00IIEMy MPaBUITy, B TedcHUE 50 JIET ¢ TaThl IEPBOTO UCTIONHEHHUS
WM TIOCTaHOBKH (TIpaBa UCIIOIHUTENEH), TIEPBOrO OMyOINKOBaHUS (POHOTPaMMBI HITH €¢ IEepPBOH 3amucH,
ecJIM OHa He OblIa omyOHMKoBaHa (TpaBa MPOU3BOAUTENCH (OHOTPAMM), TIEPBOH Tiepeadu B dPUp WIH IO
kabemio (mpaBa opraHu3anuid dpupHOro M KabeiapHOro Bemanws). Mcuucnenne ykazanHoro 50-jeTHero
CpOKa Ha4yWHAaeTcs ¢ | siHBaps roja, CIEAYIOIIEro 3a TOJOM, KOTJa MMEN MECTO OPUANYECKUi (akt,
MOCITY>KUBIINI OCHOBaHHEM JUIs Hadajla TCUCHHS CPOKa.

1. PuMckasi KOHBeHIIMS

Ecmu cpaBHmBaTh PumMckyro KoHBEeHIHIO (MeoicOyHapoOHylo KOHMGEHWUI0 na OXpane npas
ucnoanumeneu, npousgooumenei hoHoepamm u opeanuzayuil dQuprnoco eeujanus) ¢ bepHCKON MO YHCITy
MPUCOEIUHUBIINXCS CTpPaH, TO OHAa MOKAaXeTcs Topa3 o MeHee pachpocTpaHeHHOW. B Hee Bomwio
OosipmmHCTBO cTpad 3amagHod EBpombl. Ho Takue xpymHble rocynapctBa, kak Kuralickas Hapongnas
PecniyOnuka, Poccuiickas @enepauus u Coenunennble LltaTel AMepukd TOKa 4YTO K Hel He
MPUCOETUHIINCE. [IpUyrHa TaKOro MOJIOKEHUS, BUAUMO, KPOETCS B TOM, YTO STHM MEXKIYHApPOIHBIM
JOKYMEHTOM OIpesenseTcs 00beM OXpaHbBI MpaB, 3HAYUTENHHO OONBIINH, YeM TOT, YTO HPEAyCMOTPEH
JEHCTBYIOIIMM HAlMOHAJBHBIM 3aKOHOJATENBCTBOM MHOTUX cTpaH. B wactHoctn, KonBeHuuein
MpeyCMaTpUBAaETCs BBITUIATA KOMIICHCAIIMI B cly4yae MCIOIb30BaHMsI 3alMCH MPOU3BEACHUS B d(OUPHOM
BemaHuy. [ eBpomelcKuX CTpaH, TJe Bcerga ObUIa CHIIBHAS TEOPETHUYECKas MOINEPKKa Pa3sBUTHS
OXpaHbl aBTOPCKUX M CMEXHBIX IpaB, €CTECTBEHHOM SBJIAETCS M OXpaHa INpaB HCIOJHUTENEH U
npou3BoauTeNeld (OHOTpaMM, 3allUCH KOTOPBIX HCIIONB3YIOTCS B paJUMOBEIIaHWH. B OTHOIIEHUH



Coemuuennpix llltaToB TpyaHO HAWTH TeopeTHUECKOe OOBSICHEHHE TOMY, UTO 3[eCh HE HaOIIomaeTcs
CTpeMJIEHUsI K MomoOHOM oxpane. B Awmepuke, B oriauuue oT EBpombl, He Teopus, a 1000w,
IPEACTAaBIAIONIEE HHTEPECHl  NPOMBIIUIEHHBIX KPYroB, B OCHOBHOM  OIPEICISIIOT  pa3BUTHE
3aKOHOJATeNbCTBA. 1109TOMY HEyIMBUTENBHO, YTO MOIIHAs PAaIUOMHAYCTPUS B COCTOSIHUU YXOIUTH OT
yIJIaThl OTYMCICHWH B aJpec MeHee OpPraHW30BaHHOW apMUM HUCHOJHHUTENEH M MPOU3BOAUTENEH
(oHOTpaMM.

Poccuiickas @epeparusi moka eiie HE y4acTByeT B PUMCKON KOHBEHIMH, XOTS €€ BHYTpPEHHEE
3aKOHOJATENIbCTBO B OCHOBHOM COOTBETCTBYyeT TpeOoBaHMsM naHHOM KonBennuu. Ilpucoeannenue
Poccun x Pumckoil KOHBEHIIMU - BOIIPOC JIMIIL BPEMEHHM, IIOCKOIBKY 00s3aTenbcTBO Poccun moamnucars
sty KonBenmuro 3akpermieno B CornameHnu o mapTHEPCTBE U COTpyAHIUecTBE ¢ EBpormeiickum coro3om, a
takke B Cormamennn TPUIIC, TtpeGoBaHMs KOTOPOro JOJDKHBI OBITH BBIMONHEHBI Poccuiickoi
®depepareit Kak yCiIoBHE €€ BCTYIUIEHHUS BO BceMHUpHYIO TOProByIO OpraHU3aluIo.

2. /KeHeBckasi KOHBEHIUsI 00 OXpaHe HHTEPECOB NMpou3BoaAuTeieil poHOrpaMm oT
HEe3aKOHHOT0 BOCIIPOM3BOACTBA UX (POHOTpPaAMM

Cdepa netictBus 3Toil - KOHBEHIIMM JOCTaTOYHO OTpaHWYEHA, TAaK KaK OHA HAIpaBJIEHA TOJBKO
MPOTHB HE3aKOHHOT'O HW3rOTOBIEHUs AyOinkaToB (oHOorpamMm. VIMEHHO BBUAY Y3KOH HampaBIE€HHOCTH
Kounpenmuu takue ctpansl, kak CIIA, re 3aKoOHOM aBTOPY MPENOCTABISETCS UCKIIOUUTEIBLHOE MTPaBo Ha
BOCIIPOM3BE/ICHUE IPOM3BEICHUI, HO HE YpEryIHpoBaH BONPOC 00 HWCIHONB30BAaHWHM HX B 3dupe,
MPUCOETUHWINCH K HEM.

Poccuiickas ®enepanus npucoeauHuiack k Koumeenummum 1971 1. 00 oXpaHe UMHTEpEecOB
MPOU3BOAUTENCH (POHOTPAMM OT HE3aKOHHOT'O BOCIIPOHM3BOJICTBA UX (poHOrpamMM 13 mapta 1995 1.

3. CoraameHue mo TOProBbIM aCleKTaM Mnpas l/lHTeJIJ'leKTyaJ'ILHOﬁ COOCTBEHHOCTH

OCHOBHBIM HEIOCTAaTKOM PHUMCKO# KOHBEHITNH, C TOUYKH 3PEHHS HHIYCTPHH 3BYKO3aIHCH, SBIUIOCH
TO, YTO B HEH MpeaycMOTpeH CpoK oxpaHbl (oHorpamMmbl Toibko B 20 jer. Cormamenue TPUIIC
yCTaHABIMBACT MUHUMAIIBHBIN CPOK OXpaHBI B 50 JeT, HaunHas ¢ KOHIIA TOTO Toja, KOTOPBIM JaTHPYeTCs
3aITUCh.

Poccuiickoe 3ak0OHOAATENBCTBO O CMEXKHBIX MpaBax AaHHoMY TpeboBanuto Cornamenus TPUIIC
COOTBETCTBYET, TaK KaK CPOK OXPAaHBI MpaB MPOU3BOIUTENEH, paBHO KaK U UHBIX 0OJamaTeseil CMEXHBIX
mpas, cocraBisieT 50 ner.

4. Torosop BOUC 006 ucno,iHenusix u (poHOrpaMmax

Jorosop BOUC 06 ucnonaeHUsX 1 GOHOTpaMMax pa3pabaTbiBajics Kak YHUBEPCABHBIN TOKYMEHT,
KOTOPBIH MOET OBITh IOANMCAH Jake TEMH CTpaHaMH, TIJ€ OTCYTCTBYyeT TpeOyeMblii Pumckoit
KOHBEHIIMEW peskuM oxpanbl. B JloroBop BkiitoueHo tpedosanue Cormamenus TPUIIC o 50-netHeM cpoke
oxpaHbl. B HeM ecTh NOJI0XKEHUSI, PETYIUPYIOIIUE BOIPOCH! UCIIOIb30BAHUS TAKUX HOBBIX TEXHOJOTHUIL, KaK
uudpoBas 3aUCh U TPAHCIALIMSA, a TaKXKe KabeJIbHOe BelllaHue, KOTOphIe He MOMajH 1Moj oxXpaHny bepHckoii
koHBeHIMH. CtaTheid 15 JloroBopa (mmo aHanoruu ¢ PUMcKOl KOHBEHITHEH) TIpeycMaTpUBaeTCsl BBITIATa
OTYHCIICHUH 3a IMyOIMYHOE BEIIaHHe C HCIONb30BaHueM (poHorpamM. [Ipu aTom, mpaBna, JaHHAS CTAaThsS HE
ABNSETCS 00fA3aTeNbHOM K TPUMEHEHHIO JUId CTpaH-y4acTHHI, IIOCKOJIBKY JaeT BO3MOXHOCTh
IpUCOEANHEHHUS K JJoroBOpY ¢ OTOBOPKOI O TOM, YTO BOIIPOC 00 OTUUCICHUAX PEIIAECTCS IO YCMOTPEHUIO
Bcrynatomieit B JloroBop crpansl. B cooTBercTBumM co cT. 4 JloroBopa T€ CTpaHbl, B KOTOPBIX MPUHSTHI
OTYHCIIEHH 3a niepeaady B 3¢up (GoHOrpaMM, He TOJKHBI UX MPOU3BOIUTH B a/IpEC CTPaH, BCTYNHBIIUX B
JloroBop ¢ OroBOpKOM.

Horosop BOUC 06 ucnonmueHusix u pororpammax 1996 r. Poccutickoit deneparueii moka emie He
MOJNNCAaH, XOTSA BHYTPEHHEE pPOCCHICKOE 3aKOHOIATENECTBO €ro TpPEOOBaHMSAM B OCHOBHOM
COOTBETCTBYET.

5. OxpaHsieMble IpaBa UCIOJHUTEICH

B JloroBope BOUC 006 ucnonHeHusx ¥ (oOHOrpaMMax IO CpaBHEHUIO ¢ PHMCKON KOHBeHIHMeEH
3HAYUTENFHO PACIIMPEHO IMOHATHE OXPaHSAEMBIX WCIONHEHWH. B coorBercTBMU ¢ J[OorOBOpOM K YHCIY
UCTIOJIHUTENEeH OTHECEHBl aKTephl, NEBIbl, MY3BIKAHTHl, TAHIOPHI W JApPyrde JHLA, KOTOpbIe
HETIOCPEJICTBEHHO IPEACTABISIFOT, MOKT, ACKIAMHUPYIOT, UTPAIOT, MPOU3HOCAT WU KaKUM-THOO HHBIM
00pazoM UCTIONHSIOT JTUTEPATYPHBIE, XYI0KECTBCHHBIE WK (HOIBKIOPHBIC TPOU3BEACHIS. B myOHuKaIisix



BOMUC u Ha ee caiite B MHTepHeTe™ BBICKA3BIBACTCS MHEHHE O TOM, YTO BKIIOYECHHE B YHCIO OOBEKTOB
OXpaHbl TaHIEB U (DONBKIOPHBIX MPOU3BEACHUN SBIACTCS BaXXHBIM LIArOM MO IyTH BbIpaBHUBAHU
MIOJIOXKEHHSI MKy MEHEE Pa3BUTHIMU U MMITOPTUPYIOIIMMHU UHTEIIEKTYaIbHYI0 COOCTBEHHOCTb CTpaHAMHU
u OoJiee pa3BUTHIMU CTPaHAMU—3KCIIOPTEPAMU MHTEIIEKTYalbHOM coOcTBeHHOCTH. Ha nene ke, ogHako,
MONTyyaeMblil JOXOJZ, €CIM OH BOOOIIE BO3MOXKEH, OT CMEXKHBIX NIpaB Ha TaHel WIH (OJIbKIOPHOE
MPOU3BEJICHHE COBEPIICHHO HE3HAYHUTENECH B CPAaBHEHHHM CO CTOMMOCTBIO SKCIIOPTUPYEeMOH U3 Oonee
Pa3BUTHIX CTPAaH HHTEIUIEKTYaTbHOW COOCTBCHHOCTH.

HeiicTBylomiee 3akoHONATeNbCTBO Poccun He oOmpenenseT MAETAIbHO Kpyr JHL, KOTOpbIE
MpUOOPETAIOT CMEXKHBIEC MPaBa B CBA3HM C TBOPUYECKUM HCIIOJIHEHHWEM aBTOPCKHX Mpou3BeaeHui. K uuciy
HCTIOJTHUTENEH OTHECEHBI TPH OONBIINE TPYHIIBI CyOBEKTOB — apmucibl, pexicuccepbi-noOCMaHoSWUKY U
Ooupudcepvl (cT. 4 3akoHa P® «OO06 aBTOpCcKOM TMpaBe W CMEXKHBIX IpaBax»). Bce OHW Ha3BaHBI
UCTIOJTHUTEIISIMUA, XOTS JBE TMOCIEIHUE KATeTOPHH, M OCOOCHHO PEXUCCEPHI-MOCTAHOBIIUKHA, MOTYT
CUMTAThCSI UIMU TOJIBKO YCJIOBHO. VICIIOMHUTENSIMU B CTPOIOM CMBICJIE CIIOBA SABISAIOTCS JIUIIb ApmMucmul,
T.€. aKTepbl, MEBLbI, MY3bIKAHTBI, YTELbl, TAHLUOPHl M JAPYrHe JIMLA, KOTOPbIE HEMOCPEICTBEHHO
MPEJCTABIAIOT, TOIOT, IPOU3HOCAT, NEKIAMHUPYIOT, UTPAIOT WINM KaKUM-JIHOO WHBIM 00pa3oM HCHOJHSIOT
TBOpYECKHE MPOU3BeJeHHS. [Ipyn 3TOM MX HCIOIHEHHE BCETJa HOCHT KOHKPETHBIN XapakTep U Kajcooe
HOBOe UCNONHeHUue npedcmaesisien coO0l CaMOCMOSIMenbHblli 00beKm Nnpagogoli oxpanvl. JINIb B TOM
clly4ae, KOrJa HCIOJIHEHHE OKa3bIBaeTcs 3a(UKCUPOBAHHBIM Ha KaKOM-THOO MaTepuaJbHOM HOCHUTEIE,
OHO «OTPBIBACTCS» OT CBOETO CO3/1aTeNs U HAUMHAET CAMOCTOSTEIbHYIO JKU3Hb.

B ornmuue ot apmucmoeé pesicuccepvl-nocmano8ujuky, B YaCTHOCTH TeaTpalibHble PEKUCCEPHI,
OaneTmelicTepbl, xopeorpadbl U T.A., HENOCPEACTBEHHOTO Y4YacTHs B HCIOJIHEHHUW IPOU3BEICHHS He
MPUHAMAIOT, XOTS MPEXJE BCEro Onarojaps WX TBOPYECKHM YCUJIMSIM CO3/aeTCsl XYJOXKECTBEHHO
LIEJIOCTHOE CLIEHUYECKOE Ipou3BencHue. Pe3ynbraThl MX TBOPYECKOIO Tpyla, NaXe €cCld OHU He
3a(hUKCUPOBAaHBI Ha MaTEePUAILHOM HOCHTENEC, MOTYT HCIIONB30BATHCS 0€3 yJacTHs CaMHX PEKHCCEPOB-
MOCTAHOBIIUKOB. Tak, MHOTHE TeaTpaibHble CIIEKTAaKIH, TOCTaBJICHHBIE H3BECTHBIMHU PEXUCCEPaMH,
IIPOAOJIKAIOT MITH Ha CLIEHAX TEaTpoOB yKE€ IOCJIEe UX CMEPTU. B CBA3M ¢ 3TUM HENb3s HE MpU3HATh, YTO
TPYI pEeXHccepa-IOCTAaHOBIIMKA B TEOPETHUSCKOM IUIAHE TOpa3go OmbKe K aBTOPCKOMY, 4YeM K
WCTIOJHUTEIBCKOMY, TBOPUECTBY. 3aKOH, OJHAKO, PEIIWJ JaHHBIA BOMPOC MHAYe, HAJCTUB PEKUCCEPOB-
IIOCTAHOBIIMKOB JIUIIIb UCIIOJHUTENBCKUMHU IPABaMU.

HcnomauteneM MOXeT OBITh JUINb (PHU3MUSCKOE JHIO, BO3PACT U COCTOSHHE IEeCIIOCOOHOCTH
KOTOPOTO 3Ha4deHHd He uMeroT. KoHeuHo, mpaBa MalONETHUX M HENEeCTOCOOHBIX HCIOTHUTENEH
OCYIICCTBIISIIOT WX 3aKOHHBIE TpeAcTaBUTENU. ECIM HCIONHEHHE TPOM3BOIUTCS  PAa3IMYHBIMU
HCKYCCTBEHHO CO3JaHHBIMH MEXaHM3MaMH JTHOO XMBOTHBIMH, HCIIOIHUTEIBCKHE TIpaBa MproOpeTaroT uxX
co3marenid MO0  OpecCHUpOBIIMKH.  Poccuiickoe — 3aKOHOAATENbCTBO  OXpaHAET  Pe3yJbTaThl
WCTIOJTHUTENBCKON JIEATENBHOCTH KaK Mpo(deccHoHanoB, Tak W JOOWTENed, He Jenas MEXIy HUMH
HUKAKOI'0 pa3auyusl.

KonnexkTuBHOE HCIONHEHUE MPOU3BENEHHU MPUBOAUT K BO3HUKHOBEHHIO MEXIY HCIHOIHHUTEISIMU
MPUMEPHO TaKUX JX€ OTHOIICHHI, KaKhe MOPOXKIAeT COaBTOPCTBO TPH CO3JaHUU Tpom3BeaeHus. Eciu
UCIIOJHUTENEH MPOU3BENEHHUsI HECKOIBKO, OHM OCYLIECTBISAIOT IPUHAANIEKAIINE UM [IPAaBOMOUYUS TOJIBKO
[0 B3aMMHOMY corniacuio. Peamm3arus mpaB OONBIIMX KOJUICKTHBOB HCIIONHHUTENEH, HApUMEpP XOPOB,
OpPKECTPOB, TeaTpajJbHBIX TPYNN W T.N., MPOU3BOAUTCS HX TUPHKEPAMH, PEKUCCEpaMH, COJIUCTAMH,
PYKOBOIMTEISIMU TPYIIIBL.

VYkazaHHOE TpPaBUIIO 3aKOHA OCHOBBIBACTCS HA TOM, YTO OOBIYHO TAaKHWE KOJUICKTHUBHI SIBILTIOTCS
CaMOCTOATENbHBIMH CYyOBEKTaMU TPaXKJAHCKOTO TIpaBa, a HMX PYKOBOAMUTEIM YNPaBOMOYEHHI Ha
COBEpILIECHNUE IOPUINYECKUX JEHCTBUI OT HMMEHM BCEro KoJiekThBa wucrnoiaHutened. Kpome Toro,
YUUTBIBAETCS,, YTO HCIIOJIHEHUs, CO3/1aBacMble KOJJIEKTHBAMH, SBJIAIOTCA, KaK MPaBWIIO, pe3yJbTaTaMu
CITy’)keOHOH NesTeTbHOCTH YIEHOB KOJUIEKTUBA. BOMpoCkl, CBA3aHHBIE C OCYLIECTBICHHUEM CMEXHBIX MpaB,
MPUHAJIKANNX TaKUM KOJUIEKTUBAM, PEIIalOTCA B KOHTPAKTaX C apTHCTaMH, a TakKe€ B HOPMAaTHUBHBIX
JOKYMEHTaxX, PErIaMeHTHUPYIONINX AEATCIHPHOCTh KOJUIEKTHBOB. B M00OM ciiydae 3aKOH MMEET B BHIY
CJIO’KMBILIHUECS, TOCTOSIHHBIE KOJIEKTUBBI HCIIOJIHUTENEH.

Wnas cutyanusi BO3HHMKAeT, OJHAKO, TOTJA, KOTAA CIEHUAIBHO JIMOO U MPOU3BOJCTBA 3alHCH
UCTIOJTHEHHUSI, THOO ST OJHOTO WIM HECKOJNBKUX IyOJNMYHBIX BBICTYIUICHHH INPHUTIIAIIAIOTCS M3BECTHBIN
JUPUKEP WU COJUCT, KOTOPBIE HE ABIAIOTCS MOCTOSHHBIMHU YWIEHAMH JAHHOT'O KOJUIEKTHBA UCTIOJHUTENEH.
B Takux ciydasx coriacue Ha HCIIOJIb30BaHUE WCIOJHEHHUs, BKIIOYAs, HAPUMEp, 3alUCh UCIOIHEHUS,
JOJDKHO OBITH TIONYYEHO KaK OT KOJUICKTHBA HCIIOJMHUTENCH B JIMIE YHOJTHOMOUYEHHOTO IPEICTABUTEII
KOJUIEKTUBA, TaK U OT IPUITIAIIEHHOro JHLA. B 4acTHOCTH, UCIOJIHEHUE M3BECTHOTO COJIUCTa HEPEIKO
MPEJCTABISAET COOOH CaMOCTOSITENbHBI OOBEKT CMEXKHBIX MpPaB, K CO3JAHUIO KOTOPOTO MOCTOSIHHBIE
YJIEHbl KOJIJICKTHBA MCIIONHUTENEH, BKIIOYas M €r0 PYKOBOJMUTENS, UMEIOT JIMIIb KOCBEHHOE OTHOIICHUE.

Blcm cTpanuny B MHTEpHeTe: hitp:/ Www.wipo.org
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ToaToMy npuenauienuvle Oupuxicepsbl U CONUCHbL BBICTYNAIOT B KAUYECTBE CAMOCTOSTENBHBIX CyOBEKTOB
CMEXKHBIX TIpaB W SIBISIOTCS PABHOMPAaBHBIMH MapTHEPAMU HCIOIHUTEIBCKUX KOJJICKTHBOB. OTO
MOJI0KEHHUE MOJATBEPIKAACTCS CIIOKHUBIICHCS TIPAKTHKOI 0COOOT0 BBIICICHUS HMEH TUPHIKEPOB U COUCTOB
B auIIax U Ha 00JIOKKAX POHOTPAMM.

Poccuiickoe 3aKOHOIATEIBCTBO OXPAHSACT MpPaBa HCIOIHHUTENCH JIOOBIX MPOU3BEICHUH, KOTOpPHIC
MOTEHIHAIFHO MOTYT BBICTYIIATh B KauecTBE OOBEKTOB aBTOPCKOTrO TpaBa. IIpu 3TOM He 00s3aTeNbHO,
4TOOBI CaMO HCIIOJIHIEMOE MPOU3BEICHHE OXPAHSIIOCh aBTOPCKUM 3aKOHOM. OXpaHseTCsl HCIOMHEHHE U
TeX MPOU3BEACHUI, CPOK OXPaHbI KOTOPHIX HCTEK, IPOU3BEICHUI HAPOJHOTO TBOPUECTBA, HEOXPAHIEMBIX
NPOM3BEICHUI WHOCTPAHHBIX aBTOPOB M T.M. JIJsI MpemocTaBieHHsT OXpaHBI CHOCO0Y, CTHIIIO, MaHepe
UCIIOJIHEHHsI He TpeOyeTcs Halu4uusl KakoW-mu00 0co0Ol OpUTrHHANBHOCTH WIIM WHIMBHUAYaJbHOCTH.
HVcnionHeHne OXpaHseTcs He3aBUCUMO OT €ro KauecTBa U JJOCTOUHCTB, KOTOPBIC ABISIOTCS CyObeKTUBHBIMU
KaTeropusMHu 1 He MOTYT 3((EKTHBHO MPUMEHSTHCSI Ha MPAKTHKE.

6. ImyuiecTBeHHbIE MPaBa HCIOJIHUTEIElH, MPOoU3BoAUTe el (OHOrpaMM M BelaTeJbHbIX
OpraHu3anuii

B poccuiickoMm mpaBe HMYIICCTBCHHBIE WHTEPECHl HCHONIHUTENCH 00ECTIeYMBAOTCS 3aKpeIUICHHEM
3a HMMU NpaBa Ha HUCIOJIb30BAHUE WCIIOJHCHHS WU MMOCTAHOBKU B JIIOOOW (opMe, BKIIOYAs MPAaBO Ha
IMOJIYYCHUE BO3HArpaXACHUA 3a Ka)K[[LIﬁ BHUJA HCIIOJIB30BAHHUA HCIIOJHCHUSA HIIM ITOCTAHOBKH. Camo
HCKJIFOYMTEIIFHOE MPaBO Ha WCIIOJIb30BAHWE WCIIOJIHCHUS WM TIOCTAHOBKH B II. 2 cT. 37 3akona P® «006
ABTOPCKOM TMpaBE M CMEXKHBIX IpaBax» pacKPBHIBACTCA KaK MpPaBO OCYIIECTBIATh WM pPa3peliath
OCYIIECTBIIATH CICAYIONINE TEHCTBUSA:

1) nepenaBath B 3up HIM cOOOIIATH JUIS BCEOOIIETO CBEACHUS IO KaOENo WCIIOJHEHUE WIIH
ITOCTAaHOBKY, ©CIIM HCIIOJIB3YeMBbIe U1 TaKoW IepeAadd WCIOJTHEHHE WM IOCTAaHOBKa HE OBUTH paHee
nepesanbl B 3(Up UM He OCYIIECTBIISIIOTCS C UCMIOIB30BaHUEM 3aIIHCH;

2) 3anMCHIBaTh paHee He 3alMCaHHbIe UCTIONTHEHNE HIIH IOCTAHOBKY;

3) BOCIIPOM3BOIUTH 3aITUCH UCTIONHEHNUS WIIH TOCTAHOBKH, T.€. H3TOTABINBATH AK3EMILLIPHI 3aIIHCH;

4) mepenaBath B 3¢up MM 1O KabOENo 3aMuch UCTIONHEHUS WM MOCTAHOBKH, €CIIH TIEPBOHAYAIBEHO
9Ta 3amuch ObIIa MPOM3BENCHA HE TSI KOMMEPUECKUX IIeTIeH;

5) coaBaTh B IIPOKAT OITyOIMKOBAHHYIO B KOMMEPYECKUX IEeIsIX (POHOTpaMMY, Ha KOTOPO 3aIiCaHbl
UCIIOJTHEHUE WM TOCTAHOBKA C YYaCTHEM HCIIOTHUTEIS.

a. 3anuce panee ne 3anuUCani020 UCROJIHEeHUsA

OcHOBHOIT Tpo6IEMOii, ¢ KOTOPON CTaIKUBAIOTCSI apTUCTHI-UCIIOJIHUTENH, SBISICTCS IpodsieMa Tak
Ha3BIBACMBIX YEPHBIX 3aliceil. 3aIliCH TaKOTO Poja MPOU3BOIATCS 0e3 pa3perieHus UCTIONHUTENS IPSIMO
Ha KOHLEpTE WM BO BpeMs Iepedayd MO paguo. ODTHUM HapyLIaloTcs KaKk HMMYILIECTBEHHbIE, TaK W
HCUMYIICCTBCHHBIC JIMYHBIC IIpaBa KCITOJIHUTEIICH. HOHHTHO, YTO O0X0Ja OT JOTHX 3anucei apTUCT HE
uMmeeT. OYEeHp YacTO 3aIMCHIBAIONIAS TEXHHKA «UEPHBIX» (POHOTPAMM 3HAYHTENHHO CHIDKAET KAadeCTBO
3BYYaHMs, U HUCIIOJIHUTENb BIIOJHE MOXET HE HCHBITHIBATH JKEJIAHUS JEMOHCTPUPOBATh TaKyl0 3aIlUCh
nyonuke. Takum oOpa3oM, «4epHBIe» 3alMUCH HE TOJBKO TMPEACTaBIAIOT IMyOJirKe HEKaueCTBEHHBIN
IPOIYKT, HO U BPEAAT PEIyTallld WCIONHUTES. [IpH 3TOM KyNHThH TaKylo MPOTYKIHIO MOTYT JIIOOUTENIN
MY3BIKH U KOJUICKIMOHEpHl. B cr. 1(6) PuMckoli KOHBeHINH CHOPMYITHPOBaHO TPeOOBaHHUE O TOM, HUTO
CTpaHbl—Yy4acTHHULBI KOHBEHIIMU TOJIKHBI 00€CIEUNTh UCIOIHUTEISIM OXPaHy OT «3alHCH HCIIOJHEHUS
0e3 ux paspelieHUs paHee He 3amucaHHoro mpousBeAeHus». B cr. 14(1) Cormamenuss TPUIIC Ttakxe
COICPXKUTCS TMOJOXKeHHE 00 OXpaHe WCIONHHUTENSI OT «3alHCH paHee HE 3alChIBABIICTOCS
pou3BeJeHUD». AHaIOrHUHOE TpeboBaHue coaepxutcs u B cT. 7(ii) Jorosopa BOUC 00 ucnoiaHeHusx u
(oHOrpamMmax, chopMyIMPOBAHHOE KaK HCKIIOUUTEIHHOE MPaBO HCIIOMHHUTENS «3alMCHIBATh CBOE paHee
HE 3a1CaHHOE UCIIOJHEHUE.

Iloo, 3anucelo oHEMaeTcst (UKcanus 3BYKOB W (WIM) W300paKCHUH C IMOMOINBI0 TEXHHYECKHUX
CPEeICTB B Kakoi-mubo wmarepuaiabHOH (opMme, MO3BOJISIONIEH OCYHIECTBIATh HMX HEOAHOKPATHOE
BOCIIPUSITHE, BOCIPOU3BeNeHUEe WM coobrieHue (cr. 4 3akoHa PD «OO6 aBTOPCKOM TpaBe U CMEXHBIX
npaBax»). VHBIMH ClIOBaMH, MOHATHEM <«3alMCh HCIOJHEHHS» B JAHHOM CJIy4yae OXBAaTbIBAIOTCS Kak
3Byko3anucu ((oHorpammsbl), Tak H BHAeo3anucu. [locienHue HE3aBUCMMO OT HUX KadecTBa M
XYI0KECTBEHHBIX JJOCTOMHCTB 00JIa1af0T MPABOBEIM PEKIMOM ayIHOBU3YaTbHBIX TPOU3BEICHHHN.

Ilpaeo na 3anucy UMeEET 7151 UCTIONHUTENEH Ype3BblYaiiHO BakHOe 3HadueHue. [loka ucnonnenue He
3a(pUKCUPOBAHO B 3alKCH, OHO HEPA3pBIBHO CBS3aHO C CaMUM HCIIOJIHUTENEM M HE CYILECTBYET BHE
JEeSITeIBHOCTH TIocieiHero. JKu3Hb Takoro HCIONHEHHMS OTpaHHYeHa BPEMEHEM 3BYYAaHHUS CTUXOB WIH
MY3bIKH, IPOJIOJKUTEIBHOCTBIO TaHLIA UM CHEKTaKId U T.11. [Ipu 3TOM Kax1oe HOBOE UCIOJIHEHHUE, JaXKe
€CJId OHO MPaKTHUYECKH HUYEM HE OTIMYAeTcsd OT NPEAbIAYIIMX HCIOJHEHHUH, BBICTYyNaeT B KauecTBE



CaMOCTOSITEIEHOTO O0BEKTa CMEXKHBIX TIpaB. lcmomHHTENh MOXET B JIOOOH MOMEHT MpU HOBOM
WCTIOJJHEHHH BHECTH B HEro KOPPEKTHBBHI JHOO0 BOBCE MPEKPATUTh JajbHEUIee HCIOJIHEHHE
COOTBETCTBYIOIETO MTPOM3BEICHHUS.

[MpuHNMas pemeHre O 3alHMCH HCIOJTHEHS, MCIIOMHHUTENb TOOPOBOIBHO OTKA3bIBACTCS OT paHEe
UMEBIICHCS Yy HEro BO3MOXHOCTH IO OCYIIECTBICHHIO TIOJHOTO KOHTPOJS HaJ HCHOJHEHHUEM.
OJHOBpPEMEHHO Tepe]] HUM OTKPBIBAIOTCS TaKWe TEPCHEKTHBBI HCIIOJIB30BAaHUS HCIONHEHHS, KOTOpBIE
paHee y Hero OTCYTCTBOBAH.

[IpaBo Ha 3amUCh OTHECEHO 3aKOHOM K MMYIIECTBEHHBIM IpaBaM HCHOJIHHUTENS, YTO, O€3YCIOBHO,
BepHO. OJTHAKO HE MOAJIE)KUT COMHEHHIO, YTO B HEM JIOCTATOYHO SIPKO BBIPAXKEH W JIMYHBIA MHTEpEC, TaK
KaK C MOMEHTA 3allliCH HCIIOJHEHUS JOCTYH K HEMY ITOJy4aroT HE TOJNBKO HETIOCPEICTBEHHBIC 3PUTEIH U
clymarend, HO ® Oojee MIMpPOKas ayguToOpHs, BKIOYas © Oynaymme mokoseHus. MopaiabHas
OTBETCTBEHHOCTH UCIIOJIHUTEIIS 32 KAYECTBO UCIIOJIHEHHUS, B KOTOPOM HUCIIOTHUTENh YK€ HUUEro HE MOXKET
HCTIPaBUTh WM U3MECHUTH, MHOTOKPATHO ITOBBIIIIACTCS.

Ho Gonee Bcero pacmmupsroTcsi BO3MOKHOCTH IO HCIOIB30BaHMIO HCNOTHEeHHsE. C MOMEHTa 3alicu
UCTIOJJHEHHE B HW3BECTHOW Mepe «OTpBIBAaeTCs» OT CBoero co3zgarensd. llosBisercs BO3MOXKHOCTD
WCTIOJIb30BAHUS HCIIOJIHEHUS] 0e3 ydacTHsl caMoro HcrmoinHuTens. Ha mpaktuke, naBas paspelieHHe Ha
3aIlUCh CBOETO HCIOIHEHUS, HCIOTHATENh HEPEAKO YCTYIaeT OTACIbHEBIC MITH JaXKe BCe MPHUHAIICKAIIIE
eMy MpaBa Ha MHCIIOJIB30BAaHUE HWCIOJHEHHUS MPOU3BOAUTENIO COOTBETCTBYIOIIEH (HOHOTPaAMMBI HIIH
CO3JIaTEeNI0 Ay JHOBU3YaIbHOTO IIPOU3BEICHNUSI.

XapakTepu3ys IpaBo Ha 3aIHCh WCIONHEHHS, 3aKOH TOAYEPKUBACT, UYTO B JAHHOM CIIydae MMeeTCs
B BUJY 3allCh paHee He 3alMCaHHBIX MCIOJHEHUH M MOCcTaHOBOK. C y4eToM TOro, 4TO Ka)KIoe HOBOE
UCTIOJTHEHUE (TIOCTAHOBKA) SIBIIIETCSI CAMOCTOSITENbHBIM OOBEKTOM CMEKHBIX TpaB, €0 3alUCh JOJDKHA
paccMaTpHUBaTHCS B Ka4eCTBE 3alMCH CIIe HE 3alMMCAHHOTO WCIIONHEHHUS (TocTaHOBKH). [lo3TOMy cMBbICH
MIPUBEACHHOTO YKa3aHWs 3aKOHa COCTOWT B OTTPAaHWYCHWH NEPBOW 3allMCH OT IIEPE3alicCH, T.C.
BOCIIPOM3BE/ICHUS YXKE CJIICIaHHOW 3aluCH  WCIOJHEHUS. VICOMHUTENh BIpaBe KOHTPOJIUPOBATH
(paspermate WM HE paspeniath) HE TOJIBKO BOCIPOM3BEACHHE 3aHCH (3TO CAMOCTOSTEIBHOE IIPaBO
HCTIONTHUTEIS, 3aKperyieHHoe oM. 3 1. 2 ¢T. 37 3akoHa P® «O0 aBTOpCKOM TpaBe W CMEKHBIX MpaBax»),
HO ¥ 3alUCh KaXJOr0 IOCIEAYIOUIETO HCIOJHEHHUsA TOro K€ camMoro mpousBeaeHus. [Ipu atom, XoTs
Ka)XJI0€ TOCIEAYIOIIee HCIOTHEHHE pacCMaTPUBAETCS KaK HOBBIH OOBEKT CMEXHBIX IPaB, B OTHOIICHUU
KOTOPOTO HCIONHUTEIh 00agaeT BCeM KOMIUIEKCOM 3aKPEIUIEHHBIX 3aKOHOM IIpaB, HE HCKIIOYAeTCS
NPUHATUE HCIOIHUTENEM, MEpPEeyCTYNUBIIMM @IPaBO Ha 3aluCh HCIOJMHEHUS KOHKPETHOMY JIHILY,
00513aHHOCTH BO3JIEP)KUBATHCSI OT BBIAAYM Pa3pelleHuid Ha 3aIUCh HOBBIX HCIIOJHEHUI TOrO K€ caMoro
MIPOU3BEICHHSI.

0. Ilepeoaua 6 3¢pup unu no kabenio panee He 3aNUCAHHO20 UCNOTHEHUS

Tpancnsuus B 3¢up He 3aIHCaHHOTO paHee HCIOIHEHHS 0e3 pa3pelieH s HCIIOTHAUTENS IMOCATaeT Ha
€ro HMHTEpechl W MpsiMO, W KOocBeHHO. Ecnu myOnuka OyneT 3HATH O TPaHCHSIMH HCIIOJIHEHHUS, TO
KOJIMYECTBO IPOJAHHBIX OWIETOB Ha KOHIEPT HcmonmHuTens Oymer MeHsime. K Tomy ke Benmka
BEPOSITHOCTH TOTO, YTO HEKOTOPHIE W3 CIyMIATeNed 3alWIIyT TPAHCIHPYEMOE HCIIONHCHHE W 9TO
HEKOTOpble M3 TaKWUX 3amucedl moiayT B mpojaxy. [lo stoi mpuumue cT. 1(a) Pumckoil koHBeHIMH
3ampenaeTcsl «nepeaada B 3GUp WM Mepegada s BCEOOIEro CBElEHHUS M0 Kabenro HCIoiHeHus 0e3
COTJIACHsI UCTIONTHUTEIS, €CIH UCTIONB3YeMOe [UIS TaKOH Iepeqadr HCIOTHEHe He OBUI0 paHee mepenaHo B
3(hup WIKM OCYIIECTBISIETCS C UCIOIB30BAaHUEM 3aITUCHY.

Cratest 6(1)(1) HoroBopa BOMC 00 ucnonHeHusx u (QOHOrpaMMax COACPKHUT aHAIOTUYHYIO
(hopmynmupoBky: «(i) 3ampemaeTcs nepegada B 3QuUp WK 10 Kabemro s BceoOIero cBeicHus paHee He
3allMCaHHOT0 MCTIOJIHEHUS, €CIIM JJaHHOE UCTIOTHEHE He OblIo paHee mepeaano B 3up».

Cornamenue TPUIIC uper HeCKONBKO Jaibllle M BBOAMUT 3allpeT Ha «IPSIMYIO TPaHCIALUIO
WCTIOJTHEHUS B 3QUP WU 110 KaOeIto JIJIsl BCEOOIETo cBeleH s » 0e3 coTaacus UCTIOTHHUTEIS.

ITo cMBICITy 3aKOHA NpPago nepedasams UCHOIHEHUE UL HOCMAHOBKY 8 dup unu coobwams 0s
6ceobuyeco ceederus no Kadenro MpeoCcTaBiseT UCTIOTHUTENI0 BO3MOKHOCTh OCYIIECTBISTh CAMOMY HJIH
pasperiaTh APYTUM JWIaM OEHCTBHUS IO Tepefade B 3pup WM 1Mo Kabemo TaK Ha3bIBAEMOI'O KHBOTO
HcHoMHeHH. JIaHHBIH BBIBOJ BBITEKAeT M3 KOHIOBKM Imoam. 1 m. 2 cT. 37, a Tarxke mommn. 4 m. 2 cT. 37
3akona P® «OO0 aBTOpckOM MMpaBe M CMEXHBIX IpaBax», e TOBOPUTCS O mepeaade B d(Up 3amucH
HCTIOJTHCHHSI.

Ha mepBeIii B3I/, HE BIOJIHE MTOHATHO OTPaHUYCHHUE pacCMaTPHBAEMOro IpaBa yKa3aHHEM Ha To,
YTO UCHONHEHUEe ULU NOCTNAHOBKA He O0NHCHbI Oblmb panee nepedanst 6 3¢hup. I10CKOIbKY KaxI0e HOBOE
WCTIOJTHEHUE TpeJICTaBIseT co000il caMOCTOSTENbHBI O0OBEKT CMEXHBIX MPaB, OJHO M TO YK€ MCIIOJHEHHUE
HE MOXXET OBITh TOBTOPHO TMEpedaHo B J(Hp, €CIM TOJIBKO OHO HE 3a(UKCHPOBAHO B 3aIlUCH.
EauHcTBEeHHBIM CilydyaeM, KOTrJa BO3MOXHa mepeaaya B 3¢up (mo kabenro) paHee IepenaBaBIIETOCS B



3¢up, HO HE 3aNMMCAHHOTO HCIIONHEHUS, SABISETCS €T0 pempaHciAyus MHBIMI OPTaHU3AIMAMH BEIIaHHS,
KOTOpas MOET OCYIIECTBIATHCS C COINIACUSA OpPraHU3alluy BELIaHMs, BEAyIEH MPAMYIO TPAHCIIALMIO
ucnonHenus (moam. 1 m. 2 cr. 40, moan. 1 m. 2 cT. 41 3akoHa PO «O6 aBTOPCKOM IpaBe M CMEXHBIX
TpaBax»).

6. Bocnpou3zeeoenue

[Monnmucannas MHOTUMH cTpaHaMu JKeHeBCcKas KOHBEHIMS 00 OXpaHe WHTEPEeCOB MIPOU3BOAMUTENEH
(hoHOTpAaMM OT HE3aKOHHOTO BOCIIPOM3BOJICTBA MX (POHOTPAMM IIpelyCMaTPHUBAET:

«Kaxmoe rocymapcTBO-y4acTHHK OOS3yeTCsl OXpaHATh MHTEPECHl IMPOM3BOIHTENCH (hOHOTpaMM,
SIBISIFOIUXCS TPakKIaHAMH APYTHX TOCYIapCTB-yYacTHHKOB, OT IPOM3BOJACTBA KOomHU (oHOrpamm 0e3
COTJIacusl MPOU3BOJUTENS U OT BBO3a TaKMX KOIMHWHU BCAKHIA pa3, KOTJAA YIOMSHYTBIE IIPOU3BOICTBO WIIH
BBO3 OCYIIECTBIBIIOTCS C IIEIBI0 X PACIIPOCTPAHECHUS Cpean MyOIMKH, a TAKXKe OT PacIPOCTPAHEHHS STHUX
KOIHI CpeIn ITyOIHKI».

AHanornyHasi oxpaHa npegycmorpena u B JJorosope BOMC 06 ucnonHeHusix u (oHorpammax:
«McromHUTENs MMEET UCKIIOYMTENIFHOE IMPaBO pa3peliarbh MpsMOe WIM KOCBEHHOE BOCIPOU3BENICHHE
3amucel CBOMX MCIIOMHECHUH B BUE (POHOTPAMM WIIM B IPYTUX BUAAX (PUKCAINHN UCTIOTHEHUSD).

[Ipsimoe komMpoOBaHHE 3aMHUCAHHOTO WCIOJHEHHS SBISETCS HApyLIEHHMEM aBTOPCKOTO MpaBa WM
CMEXHBIX TMpaB MPAaKTUYECKH BO Bcex cTpaHax. OJHAKO OT CTpaHe K CTpaHe BapbUPYETCsl OTHOIICHHE K
TOMY, SIBJSIETCS I HAapyIICHHEM aBTOPCKOTO IIpaBa KOMHMPOBaHHWE MaHEpHI HcroidHeHus. [Ipenmonoxmm,
YTO HEKHUH MeBell TOYHO KOMUPYET MO 3alHiCH MaHepy HCIOIHEHUS M3BECTHOIO apTHcTa B HEKOTOpHIX
cTpaHax, Hanpumep B CIIIA, Takoe kKomupoBaHKE HE ABJSIETCS HapylIeHHEeM aBTOPCKUX npas. Ho B 6oproe
C TaKUM KOTIMPOBAHHWEM aMEPHKAHCKUH apTHUCT MOXKET BOCIIONB30BATHCS APYTUMH 3aKOHAMH IS 3aIIUTHI
CBOMX HHTEPECOB, HAaMpUMep 3aKOHOM O HeIOOpPOCOBECTHOW KOHKYPEHIIMH WM 3aKOHOM O IpaBe Ha
MyOIMYHYIO DKCIUTYaTallUuIo JIUIHOCTH.

IMon 6ocnpoussedenuem 3amucu UCTIONHEHUs (IIOCTAHOBKH), KOTOpoe B camoMm 3akoHe P®D «O0
aBTOPCKOM TIIpaBe W CMEXHBIX IIpaBax» HE PACKPHIBACTCS, CIEAYeT IO aHAJOTHMH C TEPMHUHAMHU
«BOCIIpOou3BeZieHNE (POHOTPaMMBI» U «BOCTIPOU3BEACHUE MTPOU3BEICHUA» TIOHUMATh U3TOTOBJICHUE OJHOTO
i 0oJee PK3eMIUIIPOB 3allMCH WM €€ YacTH Ha JII0O0OM MaTepualbHOM HocuTele. Bocmpomssenenue
3allUCH WCIIONHEHUS, WM, YTO TO JK€ caMoe, Nepe3alrch WCIONHEHHS, O3HAuaeT, TaKUM 00pazoM,
pa3sMHOXKEHHE MaTepuajbHBIX HOCHTEJEeH, Ha KOTOpHIX 3aMKCHpOBaHA 3alMUCh OJHOTO U TOTO e
UCTIOJHEHUs. Eciu mpou3BOAMTCS 3amych HOBOTO MCIOTHEHHS TEM K€ UCIIOIHUTENEM TOTO K€ CaMoro
NPOW3BEICHNS, TaKWe JICWCTBHS IOIDKHBI KBAaJH(UITMPOBAThCS KaK 3aliCh WCIONHEHHSI, a He
BOCIIpOM3BeIcHUE 3anucu. He sBisieTcs BOCIIPOM3BEICHUEM 3allUCh U Tiepeaaya UCIOTHEHHs B 3pUp UiIn
o kabeIro, MOCKOIBbKY 37€Ch HE TIOSBISETCS HOBBIX MaTepPHAIbHBIX HOCUTEJICH 3amicy UCTIONHEHUs. Ecin
K€ 3pUTENH WK CIIYIIAaTeNN IIPOU3BOIAT 3aITUCh MTEPEAaBaeMoro B 3(hUp MK 110 KaOelrto UCTIONHEeHNS, OHH
OCYIIECTBIIAIOT JHOO 3amich HCHONHEHHA (ecau B SQUp WIH MO KaOemo TIepemacTcsl <OKHBOE»
UCIIOJIHEHHUE), TUO0 BOCIPOU3BEICHNE 3aIMCH HCIIOMHEHUS (€C/IU Iepefada HCIONHEHUS B 3(Up WIN 10
Ka0eJro MPOU3BOANTCS C WCIONBb30BAaHUEM 3aITUCH MCIIONHEHUS). YKa3aHHBIC ACHCTBHS B COOTBETCTBUH C
1. 2 cT. 42 3akona P® «O06 aBTOpCKOM IMpaBe M CMEKHBIX IpaBax» JOMYCTHMBI JIUIIb B THIHBIX HEIX.

2. Ucnonnenue

Korma 3ammcanHoe wucCHoONHEHHE TMiepenaercd B 3(UP WIM BOCHPOU3BOAMUTCS UIA IyOJIMKH
(Hampumep, B AUCKOTEKE), YPOBEHb OXPAHBI IIPAaB aBTOPOB MY3bIKH U aBTOPOB CJIOB BBIIIE YPOBHS OXPaHBI
MpaB WCTMOJMHUTENCH W Tpom3BomuTeneii poHorpamm. [lepBbie TOIB3YOTCS OXPaHOW aBTOPCKUX IPaB B
noJHOM o0beMe. McnonmHuTeNnu U Npou3BOIUTENH (HOHOrpaMM B COOTBETCTBHM C PUMCKOW KOHBEHIUEH
UMEIOT OXpaHy MEHbIIEro o0beMa, a B CTpaHax, KOTOpble He SBJSIOTCS y4acTHUKaMu 3Tod KoHBeHIMH
(mampumep, B CIIIA), He uMmeroT HuUKakod oxpaHbl. CtaThsi 12 PuMckod KOHBeHIMH Tiacut: «Ecim
(¢oHOrpaMMa OMyOJIMKOBAaHA B KOMMEPUECKHX IENIX, JIMOO €ClIH BOCIpoH3BeneHHE (HOHOTPaMMBI
UCTIONB3YeTCsl Ui Tepeladud B 3(Up WIKM 1O Kabemo Ui BCEOOLIEro CBEAEHHS, TPaHCIMPYIOIIas
KOMITaHWsI BBIIUIAYMBACT E€IWHOBPEMEHHOE COpa3MEpPHOE BO3HATPaKICHUE MO0 HCHOIHUTENIO, JHO0
MIPOM3BOJUTENIO (POHOTPAMMEI, JINOO 000MM BMecTe. Y CIOBHUS pacHpeAeiIeHUs BOZHATPAKICHUS MEXKIY
YKa3aHHBIMU JIMIIAMHA TPU OTCYTCTBHUHM COTJIACHS MEXIY HHUMHU ONpeAeNsieTcd B COOTBETCTBUU C
BHYTPEHHHUM 3aKOHOJATEIECTBOM ».

Poccuiickoe 3aKOHOIATENBCTBO, KaK W 3aKOHOJATENHCTBO OONBIIMHCTBA IPYTUX EBPOICHCKHX
CTpaH, TO-pa3HOMY OINpEAENSeT YCIOBUS HCIOJIb30BAHUS 3alUCel, CIENaHHBIX A HEKOMMEPUYECKUX
1esel, ¢ OHOM CTOPOHBI, U JUIsl KOMMEPUYECKHUX Iiesiel — ¢ Apyroil. Hekommepueckue 3anucy UCTIOTHEHUH
HEPEAKO CO3JAaf0TCS CAMHUMH HCTIONHUTEISIMA sl WX JHYHBIX apXHWBOB, NalbHEUIIeH paboThl Hax
UCTIOJTHEHUEM, Y4acTusi B OTOOPOYHBIX Typax KOHKYPCOB HCIOJHHUTENEH W T.M. B OTHENbHBIX ciydasx



HEKOMMEpUECKUe 3aliCH UCIOTHEHUI MOTYT JeNaThesl U 0e3 cormacus MCIIOMHUTENEH (CM., HampuMep, II.
2 ct. 42 3akoHa P® «O06 aBTOpCKOM MpaBe U CMEXKHBIX paBax»). [Ipu mo0bIX BapHaHTaX Takue 3aIiCcH He
MOTYT HCIIOJIb30BaThCs 0€3 CIEUaTbHOrO pa3pelieHus] UCIIOMHUTENeH B KaKUX-TU00 MHBIX IETsIX, KpoMe
TeX, U1 KOTOPHIX OHH CO3MABAUCh B 9acTHOCTH, AN TOro 4ToOBI Takas 3amich HCHONHEHHs OblTa
nepeaana B 3Gup uin coolieHa i BCEOOIero cBeleHus mo kadeno, HeoOX0IMMO TOIYYHUTh COTJIache
WCTIOJTHUTEIS.

3anHTEPECOBAHHOCTh HCIIONHHUTENSI B TOM, YTOOBI NAHHBIA BOIPOC PEHIANICSI C €r0 yYacTHEM,
JOCTATOYHO OYEBUIHA. 3alKCh HCIIOJHEHUs, ClIENaHHas He JJI KOMMEpUYEeCcKHX Liejeid, Kak MpaBujio, He
IpeAHa3HavaeTcs s IMUPOKOH ayauTopuu. [1o3ToMy MCTIOTHUTENb caM pelaeT BOIpocC O TOM, AOCTOMHHA
JI¥ 3aIACh KOHKPETHOTO MCHOJHEHUS JUIA Tepeaadn B 3pup win 1o kademro. [TockonbKy 3aK0H HIYETO HE
TOBOPHT O TOM, B KaKHX ILIEJSX 3allUCh UCTIONHEHHS TIepenaeTcs B 3QUp WK 10 Kabelto, ClIeayeT HCXOIUTh
U3 TOTO, YTO COTJIacHMe HCIOMHUTENs TpeOyeTrcs BO BCEX CiIydasXx, a He TONBKO TOTJa, Korja Ipu
OCYIIECTBICHUH dTHX JEHCTBHH MPECIeTyIOTCs KOMMEPUYECKUE LIEIH.

[Mo-maOoMy oOcTtoWT nemo c¢ mepepadeld B d¢up WM Mo Kabemo 3anucell UCHOIHEHU,
onyoIUKOBANHBIX 8 KOMMepuecKux yenax. JlaBas corylace Ha TaKyl 3alucCh, UCHOJIHUTENb JOJKEH
OCO3HaBaTh, YTO OTHBIHE MCIIOJIb30BaHUE 3aMHUCH UCTIONHEHHS BBIXOJUT M3-TIOJ €T0 MOJHOI0 KOHTpos. B
yacTHOCTH, B cooTBercTBHM ¢ 1. 1 cT. 39 3akona P® «OO0 aBTOpCKOM MpaBe W CMEXHBIX TPaBax»
KoMMepdeckast (OHOTpaMMa C 3almUChi0 HCIIOJIHEHUS MOXET MepefaBaTbcs B 3GUp WM O Kabenro
TMOOBIMH 3aWHTEPECOBAHHBIMU JIMIIAMHU 0€3 COTJIaCHSl MCIOJTHHUTENSI, HO C BBIIUIATOW BO3HATPAXKICHUSI.
Yxa3zaHHOE BO3HArpakACHHUE, paclpenesieMoe MEXIy HUCIONHUTEIEM U MPOM3BOAMTENIEM (POHOTPaMMEI,
BBIIJIAYKMBAETCSl 32 HUCIOJIb30BAHHE KOMMeEpYecKOod (hOHOrpaMMbl MyTeM: a) MyOJUYHOTO HCIIOJHEHUS
(honorpammsl; 6) nepenaun GoHOTpaMMBI B 3GHp; B) cooOIeHns (GOHOTPaAMMEBI I BCEOOIIEro CBEICHHS
no kabemo. COop, pacmpemeneHHEe ¥ BBIIUIATa TAKOTO BO3HATPAXKICHHS OCYIIECTBILIIOTCS OTHOH U3
OpraHM3alni, YIPaBILIIOMNX [IpaBaMy IPOU3BOIUTENCH (POHOTPAMM H UCIIONHUTENEH Ha KOJJICKTUBHON
ocHoBe. Eciit 3TuUM cornameHueM He IpeayCMOTPEHO HHOE, YKa3aHHOE BO3HATPAXKACHHUE paclpeessieTcs
MEXIY MPOU3BOIUTENEM (POHOTPAMMEI U HCIIOJTHUTENIEM MTOPOBHY.

0. Pacnpocmpanenue

B Jloroope BOUC 06 ucnomHeHusx W (GoHOrpamMmax cHOpMyIUPOBaHBI MOJIOKEHHUS O TpaBax
WCTIONIHUTENCH W TPOM3BOAWTENCH (oHOrpaMM Ha pacmpoctpaHenue 3amuceid. Crates 8(1) Horosopa
TJIacuT:

«crionHUTEN! MONB3YIOTCS UCKIIIOUUTEIbHBIM IIPAaBOM pa3pellaTh OTKPHITYIO MPOJaKy WM WHBIE
(hopMEI TIepenayr B COOCTBEHHOCTH IIPAaBOMEPHO OITyOIMKOBAHHBIX (DOHOTpaMM.

Cratps 12(1) perynupyet Bonpoc o nmpaBax Mpou3BoAuTeNel (OHOTpamMM CIelyIoIuM 00pa3oM:

«[IpousBogutenu (oHOrpaMM MONB3YIOTCS HMCKIIOYUTEIBHBIM TPABOM TPOJaBaTh WM WHBIM
obpazoM mepenaBath B COOCTBEHHOCTh OPHUTHHAIIBI M KONMU CBOWX (POHOTPaMM», HO B COOTBETCTBUU C
JoroBopom 3T0 MpaBO OrPaHWYEHO MPHUHIMIIOM HCUYEepHaHud NpaB (MpaBoM mepBoi mponaxwu). Ctatbu
8(2) m 12(2) cnexyroumm 06pa3oM peryIupyroT 3TOT BOIPOC:

«Huuro B manHOM [loroBope He ITODKHO OTPaHWYMBATH CBOOOIY noroBapuBaromuxcs CTOpoH B
OIpe/IeTICHUH YCIOBUHN, €CIM TaKOBbIE OyIyT, B COOTBETCTBUM C KOTOPHIMHU BO3HHKAET MCUEpIaHUE NPaB,
yKa3aHHBIX B maparpage 1. Mcuepmanue mpaB BO3HHUKAET IOCJE NEPBOH NMPOAAXH WINM MHON Mepenadu
npaBa COOCTBEHHOCTH Ha OPUTHHAJ HIIH KOTIHIO (POHOTPAaMMEI, Pa3peIIeHHBIX HX MTPOU3BOIUTEIEM.

Poccuiickuif aBTOpCKMH 3aKOH HE 3aKpelvisieT 3a UCIOJHUTENAMU OOLIero mnpasa Ha
pacnpocmpanenue 3anucu UCnoaHenus. ITo sicHO cieayeT w3 moar. 5 m. 2 cr. 37 3akona P® «O06
ABTOPCKOM IIPaBE€ M CMEXHBIX IPaBax», B COOTBETCTBUU C KOTOPHIM UCIOIHUTENSAM TapaHTUPYETCs JIMIIb
OJlHa U3 MPaBOBBIX BO3MOYKHOCTEH, BXOJAIIMX B COCTAaB MIPaBa Ha paclpocTpaHEeHUe, a UMEHHO MpaBo Ha
cIauy B MPOKAT 3alKCH UCTIOJIHEHUS, IPUYeM He JIT000H 3aIiCH, a TOJIBKO (POHOTPaMMBI.

OOBsACHSETCS 3TO, BUIUMO, TEM, YTO MPABO HA PACTIPOCTPAHEHHE IK3EMILIIPOB 3aMUCH UCTIOTHEHUS
BO3HHUKAET Yy JIMIA, OCYLIECTBUBIIETO C COIIACHs UCTIOJHUTENS BOCIIPOU3BEAECHUE 3aIICH UCIIOJIHEHNS, T.€.
o y mpousBoauTens (GpoHOrpaMMsbl, TUOO y co3daTels ayAHOBU3YaJbHOIO Mpou3BeaeHus. B Takom
MOJIXOZI€ €/1Ba JI MOXKHO YCMOTPETh yIeMJIEHHE MpaB UCTIOMHUTENeH. Beap mpex e ueM pacnpoCcTpaHsTh
3aIUCh WCIOJNHEHHS, €€ HEOOXOIMMO Pa3sMHOXHUTH, a KOHTPOJb HaJ BOCIPOHM3BEICHHEM OCTaeTCS 3a
WCTIOJHUTENEM, KOTOPBIH JJaeT Ha HEro cBoe corjacue. Ecnu ke 3amuchio U BOCIPOMU3BEACHUEM 3alUCH
WCTIOJTHEHUSI UCIIOJIHUTENb  3aHUMAeTCs CaMOCTOATENBHO, TO OH OJHOBPEMEHHO CTaHOBHUTCS
IPOM3BOANTENEM (POHOTPAMMEI MM CO3JAaTENIeM ayIHOBH3YAILHOTO MIPOM3BENCHHS, 8 3HAUUT, 00TamacT u
MIpaBOM Ha paclpoCTpaHEHUE 3aIMCH UCTIOJIHEHUS.

Uro kacaercs mpou3BoauTesield (hoHOTpaMM, TO B COOTBETCTBUU ¢ Tomi. 3 1. 2 cr. 38 3akona PO
«O0 aBTOpCKOM TMpaBeé MW CMEXHBIX MpaBax» OHH OCYIIECTBISIOT IIOJHBIA KOHTPONIb HAal
pacrpocTpaHeHHeM dK3eMIUIpoB (GororpamMmsel. [Ipu sToM 3akoHOM Ha3BaHBI I1Ba HamOoOJee THUITHMYHBIX



crocoba pacmpocTpaHeHus (OHOTpaMM, a HMEHHO HX MpojJaka M cIada B MPOKAT, KOTOpPHIE HE
HCYEPIBIBAIOT cOO0H BCeX BO3ZMOXKHOCTEH mpousBoauTeneil poHorpamm. B paBHO# cTeneHH HEAOMYCTUM
0e3 ux coriacus BBOJ| 9K3eMILIAPOB (JOHOTPAMM B FPpaxIaHCKUH 00OpOT IMyTeM 0OMEHa, NapeHus U T.1.

e. IIpoxam

IIpokar ¢oHOrpaMM IO CpaBHEHHWIO C IMPOKATOM BHJICOKACCET IMPEICTABIACT COOOW OOJNBIIYIO
YIpo3y UMYLIECTBEHHBIM IIpaBaM 00J1aaTeNss SKOHOMUYECKUX MIPaB Ha HUX. YTPO3a PUCKA COCTOUT B TOM,
9TO JIIOAU, OepyIine KacceThl Ha MPOKAT, MEPENUCHIBAIOT UX J0Ma Ul CBOUX HYKA. BombIIMHCTBO Moaeit
CMOTPUT 3aIMCAHHBINA (MIIBM OIHMH Pa3, TIOOUTENIHN MY3BIKH CIYIIAIOT 3aIFCAHHBIC TPOU3BEICHIS CHOBA U
cHoBa. [lostomy m B Cornamenue TPUIIC, u B JloroBop BOUC 00 ucmonHEHUsX W (QoHOrpaMmMax
BBEJICHBI NOJIOKECHHUS, TPEOYyIOIie orpaHUYeHuUs paBa npokaTta. B yactHoctH, B JloroBope BOUC npaso
pemars Bompoc o crade (OHOTpaMMBI B IMPOKAT 3aKPEIICHO 32 HMCIOTHUTENSIMH W MPOM3BOIAUTEIIIMH
¢oHorpamm. 0O6a MeEXIYHApOOHBIX IOKYMEHTa MO3BOJSIIOT TOCYJapCTBaM-YYacTHHKAM MEHATH
CYIIECTBYIOIIYIO CHCTEMY BBIIUIAThl BO3HArpa)XJA€HUH 3a coady B MpokaT Takod (oHorpammsl. Tak,
HampuMep, €CTh CHUCTEMBI, B KOTOPHIX B3WMaeMble 3a MPOKAT JIEHbTW TOCTYMAIOT B OOBEAWHEHHS IO
VIIPaBICHHUIO MPaBaMU WCIIONHHUTENCH W MPOM3BOAMUTENCH (POHOTpAMM, a 3aTeM PACIIPEICITIOTCS MEXKIY
HuMH. EcTb © Jpyrue CHCTEMbl, B KOTOPBIX OIpPEOCIIEHHBIM HAJIOTOM OO0JaraloTcs BiaJeNbLIbl
KOITMPOBAIILHOTO O0OPYZOBaHUS M HM3TOTOBUTENM TaK HAa3bIBAEMBIX YHCTBIX KOMIIAKT-IHCKOB (T.e. HE
UMCIONINX 3amucH). Jpyrol moaxoid, XOTS OH W JleTde peayn3yeTcs, MOKET HE OIpaBaaTh cels ¢
SKOHOMUYECKOH TOYKM 3peHUs. UUCTble KOMIAKT-AUCKA MOTYT OBITh HCIIOJIb30BaHBI, HANpuUMep, s
MEeperUChIBaHNs HA HUX 3alUCedl C JHUCKOB, B3ATHIX Ha MpPOKAaT. XOTS HE HMCKIIOYEHO, YTO OHH MOTYT
UCIOJb30BAaThCA Ul BIOJHE IMPaBOMEPHBIX IeNed pa3MelleHHs Ha HHUX MacCHBOB KOMIIBIOTEPHOM
“HPOPMAINH, KOT/a HY’)KHO SKOHOMHUTH 00BEMBI TAMSITH JKECTKUX AWCKOB CaMOro Kommbiorepa. 1 Obu1o
OBl HENpPaBWJIBHO O0JaraTh HAJIOTOM TaKOE IIPAaBOMEPHOE HCIIONB30BaHHE KOMIAKT-AUCKOB Ui TOTO,
9TOOBI IMETh BO3MOKHOCTB TUIATHTH BO3HATPAYKICHIE UCTIOTHHUTEIISIM.

[IpaBo WCHONHUTENS CIABAaTh B MPOKAT OMYOJMKOBAHHYIO B KOMMEPYECKHX LEIIX (OHOTpaMMy C
3alHChI0 UCIIOJIHEHUS OMPEAETICHO B POCCUNHCKOM 3aKOHOJATEIbCTBE HAUMEHEE YAAYHO IO CPABHEHMIO C
JOPYTUMH TIPaBaMU HCIIONHUTENS. BO-TIepBBIX, HCHONHUTENH, CTPOTO TOBOpPSA, OOIajgaeT HE MpPaBOM Ha
clmady B TpoKar (oHOTpaMMBI C 3allUChI0 WCIONHEHWS, a JHIIb ITPAaBOM Ha IOIYYCHHE OCOOO0TO
BO3HATPaXKJEHMS 3a TaHHBINA BUJ HCIIOIB30BAaHMs CBOEro UCHONHeHus. [IpaBo ke Ha cady poHOTrpaMMBI B
MpOKaT MPUHAIICKUT MPOU3BOAMUTENIO (poHOrpamMMel (moxam. 3 m. 2 cr. 38 3akoHa P® «O06 aBTropckom
IpaBe W CMEXHBIX IIpaBax»), K KOTOPOMY OHO IEPEXOAUT IpH 3aKIIOUYCHHWH [OTOBOpAa Ha 3aIHCh
UCTIOJHEHUs (MOCTaHOBKM) Ha ¢oHorpammy (monm. 5 m. 2 cr. 37 3akona PO «OO0 aBTOpcKOM mpaBe U
CMEXHBIX IpaBax»). [losTomy numib Toraa, korga ¢poHorpaMMa CO3/1aHa CAMHUM HCIIOJIHMTENEM, 38 HUM
COXpaHseTCs MpaBo CAaBaTh €€ B MPOKaT, XOTsS IIPU 3TOM OH BBICTYIAET YXKE B KaueCTBE NPOU3BOIAUTEISL
(hoHOTPAMMBI.

Bo-BTOpBIX, COBEPIIEHHO HE SICHO, KTO M B KaKOM MOPSJIKE MODKCH BBIIUIAYMBATH HCIIOTHHUTEIIO
npuyuTareecs BosHarpaxaeHue. [loamyHkt 5 m. 2 cr. 37 3akoHa PO «O0 aBTOPCKOM MpaBe U CMEKHBIX
nmpaBax» OTcbUIaeT K cT. 39 3akoHa, KOTOpas IMOCBSIICHAa COBEPIIEHHO WHBIM BHAAaM HCIIOJIb30BaHUS
WCTIOJHEHHUs, 3alMCaHHOTO Ha (oHorpaMMme, OMyOJMKOBAHHON B KOMMEPYECKHX LEsIX, U chady
(hoHOTpaMM B MpOKAT BOOOIIE HE PETIIAMEHTUPYET.

ITo Bceit BUOUMOCTH, B 3aKOHE JIOMYIIEHa OMIHOKa, KOTOPYI0 HEOOXOAUMO HCIPaBUTh. I10CKOIBKY
paBo Ha caady (OHOrpaMMbl B IPOKAT MPUHAMIEHKUT, B CYIIHOCTH, HE UCIIOTHUTENIO, @ MTPOU3BOAUTEINIO
(hoHOTpAMMBI U peau3yeTcs UM IyTeM BBIJAYM pa3pelieHHi KOHKPETHBIM MOJB30BaTeNsIM (hOHOTpamMM,
CHAIOLIMM UX B IPOKAT, BO3HArpakJ€HUE 3a JAaHHBIA BUJ UCIOJIb30BAHUSA HCIIOJHEHHMS, 3allUCAaHHOIO Ha
(oHorpamme, TEepBOHAYAIBHO aKKyMylnupyercs Yy mnpousBogutens ¢oHorpammbel. [locnennuit B
COOTBETCTBUU C noAn. 5 m 2 cr. 37 3akoHa JO/DKEH IepelaTh 4acTb IIOJIYYEHHOTO BO3HArpa)kICHUS
UCTIOJTHUTENIO, HCIONHEHHE KOTOPOTO 3amncaHo Ha ¢oHorpamme. IloCKONBKY YyKazaHHAas HOpMa
cOpMyITHUpOBaHA HMMIICPATHBHO, OTKA3 HCIIONHHUTENS OT IMPHYHUTAIOMIETOCS €My BO3HATPaXKICHHS 32
JAHHBI BUJ MCIIOJNL30BAaHUS HCIOJHEHUS ObUI OBl HEJCHCTBUTENHHBIM. UTO k€ KacaeTcsi KOHKPETHOH
IPOTIOPITNH, B KOTOPOH pacIpeersieTcsl BO3HArPaXkJCHNE, TOIyUYSeHHOE OT CAa4n (pOHOTPaMMBI B TIPOKAT,
TO OHA YCTaHABIIMBACTCS TOTOBOPOM Ha 3aITUCh UCTIONHEHMUS WIIH TOCTAHOBKH Ha (JOHOTpaAMMY.

3aBepiuas aHalIU3 pacCMaTPUBAEMOTO TpaBa UCIIOIHUTENA, YKaXKEM Ha TO, YTO OHO JIEHCTBYET JHUIIb
B OTHOIICHWH WCIOJHEHHS, 3allMcaHHoro Ha (oHorpamMmy. Ecimu mcmonHeHne ¢ cormacusi MCIIOIHHUTEIS
3a(pUKCHPOBAHO Ha BHICO3AIHCH, IIPAaBOM Ha cAady ee B IPOKaT o0NamgaeT co3maTelb ayIHoBU3yaTbHOTO
MIPOU3BEJCHNS, KOTOPBI HeceT 00S3aHHOCTD MO BBIIUIATE MCIIOJHUTENIO CHEUaTbHOTO BO3HATPAXKICHUS
3a JJAaHHBIN BUJI UCIIOJIB30BAHUS BUICO3AITUCH JIUIIH TOT/AA, KOT/IA 3TO MPSIMO NPELYCMOTPEHO AOTOBOPOM C
HCIIOJTHUTETIEM.



ac. Texnonozuueckue cpedcmea U ynpaejenue npasamu

Jorosop BONC 00 ucnonHeHus1IX U (poHOIpaMMax COIEPKUT MOJI0KEHHsI 00 YIIpaBICHUH NIPaBaMH,
B CBOCH CYTH OJITHAKOBBIE C MOJIOKEHHUSAMH TI0 3TOMY BOIIpocy, copMynupoBaHHEIME B [loroBope BOUC
[0 aBTOPCKUM IIPaBaM, KOTOPbIE 00CYKJIAIUCh BBIIIIE.

3. Heumymecmeennbte npaea ucnoHumelnei

B PuMckoil KOHBEHIIMM HE COAEPIKUTCS TMOJIOKEHUW OTHOCUTEIBHO HEMMYUIECTBEHHBIX IpaB
UCHOJHHTENEH. DTOT mpoben BocnomHsercs noioxenusmu JloroBopa BOUC 00 wucmomHeHUSIX U
(hoHOTpamMMax, KOTOpPBIE HAAETSIOT UCIIONHUTENS TAKUMH HEUMYIIECTBEHHBIMU TIPaBaMH, KaK IPaBO
Ha UM ¥ IIPaBO Ha 3aIUUTy UCIOJHEHUS OT UCKAKEHUN U MHBIX MOCITaTeIbCTB, 10 CBOMM CBOMCTBAM
CXOMHBIMH C HEUMYIIESCTBEHHBIMH AaBTOPCKUMH TIpaBaMu, CPOPMYIUPOBAHHBIMH B TIOJOKECHUIX
bepuckoii konBeHIMU. BMecTe ¢ TeM B OTHOIIEHUHM HEKOTOPBIX HEUMYIIECTBEHHBIX MPaB JCUCTBYIOT
OTrpaHHYeHHS OOBEKTHBHOTO Xxapakrtepa. Hampumep, orpaHmueHHs TpaBa Ha HMS B Cclydae
UCIOJHECHUS CUM(POHUYECKHUM OPKECTPOM MY3BIKAJILHOTO MPOU3BEICHHS. 3/1eCh HET HEOOXOIUMOCTH
B yKa3aHMM MMEHHU KaxxAgoro My3bikaHta B opkectpe. Ilostomy B Cornmamenun TPUIIC, B momHom
COOTBETCTBHU C bepHCKOW KOHBEHIMEW, Takke HET TPeOOBaHUS 00S3aTENLHOTO COOIIOICHHUS BCEX
HEUMYILIECTBCHHBIX IpaB HCIOJIHUTENEH. B 3TOM, Kak mpeacTaBiseTcs, HaXOOUT OTPaK€HUE TO
no00upoBanue, kotopoe umeno Mecto co croponsl CHIA B xone momroroBku CornamieHus,
nocKoybKy UMeHHO CoenuHeHHble LITaThl HE BIOJHE COOTBETCTBYIOT MPUHSATHIM MEXIAYHAapPOIHBIM
CTaHIapTaM OXpaHbl HEWMYIIECTBEHHBIX TMpaB. @DaKkT BKIIOYEHHWS TOJOXKEHWH 00 oXpaHe
HEMMYIIECTBEHHBIX TpaB HCHONHUTENeH M npousBoauteneidl Gonorpamm B Jdoroop BOUC moxer
satpyauuthb s CLIA npucoenuHenue K 3ToMy JOKYMEHTY.

B 3akone P® «0O06 aBTOpcKOM TIpaBe W CMEXHBIX TpaBax», kKak u B JloroBope BOUC 006
UCIIOJIHCHUAX W (OHOTpaMMax, Ha3BaHBI [[Ba JTUYHBIX HEUMYIIECTBCHHBIX IpaBa HCIOIHUTENCH, a
UMEHHO 1pago HA UMA U NPABO HA 3auUmy UCNOJIHEHUS UAU NOCMAHOBKU OM 8CAKO20 UCKAICEHUS UU
UHO20 NOCAAMENbCMBA, CHOCOOH020 HaHecmu yuwepb yecmu u docmourncmey ucnonrnumens. [IpaBo Ha
UMSI O3HAYaeT BO3MOXKHOCTH HCIIOJIHUTENS TpeOoBaTh, YTOOBI TpH JFOOOM HCIIONIB30BAaHUU €ro
TBOPYECKOW WHTEPIPETAIIUN TPOU3BEICHUS YIIOMUHAIOCh €T0 JCHCTBUTEIHFHOE WIIM BBIMBIIIIICHHOE
UMs, KOTOPOE IIPU 3TOM HE IOJKHO UCKaxaThbesl. [IpaBo Ha MM HE MOKET OTUYKIIAThCS U OXPaHsSIETCs
OeccpoyHo.

[IpaBo Ha 3amMTy WCHOJHEHWS WM MOCTAHOBKA OT WCKAXCHHS CPOJHH TPaBy aBTOpa Ha
3alUTy peIyTalld, TaKk Kak o00eCreurBacT JIOBEJCHUE HCIIONHCHUS JIO TPEThUX JIMI[ B €ro
NepBOHAYaIbHOM BHUJe. MHBIMH clioBamH, THOOBIE TONMPAaBKH, U3MEHEHHS, IOTIOJIHEHHUS, KOTOpEIE
MO3BOJIAET JeNaTb COBPEMEHHAas TEXHHWKA, MOTYT BHOCHUTBCS TOJBKO C COTJIacHs HWCITOJHUTEIS.
PaccmarpuBaeMoe mpaBo, OJHAKO, HE OTpakAaeT HUCIOJHUTENS OT moapaxkateneil. Hampumep,
ACTPaJHBIN MEBell, My3bIKAHT WU aKTEP HE MOTYT 3alPETUTh APYTUM UCIIOIHUTEISAM 3aUMCTBOBATh MX
MaHepy U (opMy HCIIOTHEHUS, XOTsI OBI 3TO, 110 HX MHEHUIO, HAHOCHUT BPE]] HX PEITyTAIlHH.

Hapsiny ¢ Ha3BaHHBIMH JIMYHBIMH HEHUMYIIECTBEHHBIMH TIPaBaMH HCIOJIHUTENb, OE3YCIOBHO,
o0nagaeT u npagom agmopcmea Ha CBOE UCIIOIHEHHE, XOTS 3aKOH O HEM IPsIMO U He yroMuHaeT. Kak yxe
O0TMEYAIIOCh, HUCIIONHEHHE B OTIMYHE OT IPYTHX OOBEKTOB CMEKHBIX IPaB SIBISIETCS PE3yIbTaTOM
TBOPYECKOU AEATESIHHOCTH, IO MOBOAY CO3AaHUS KOTOPOTO BIIOJHE BO3MOXCEH CIIOP KaK MEKIY JIHIAMH,
MPETCHAYIOIIUMH Ha COAaBTOPCTBO, TaK U MEKIY )Z[eﬁCTBHTeJ'ILHLIM CO3JaTCJIEM HCIIOJITHCHHUA H JIMIOM,
BBIJAIONINM JYyXKO€ HCIIOTHEHUE 3a CBOE. Pasymeercs, Takoi criop MpaKTHYECKH MOKET BOHUKHYTH JIUIIb
TOr/Ia, KOTJa HCIIONHEHHE 3a(UKCHPOBAHO B 3alMCU M B H3BECTHOW Mepe «OTOPBAIOCHE» OT CBOETO
cozmatens. JIume mpu3HaHWE 3a HCMOTHHUTENIEM 0cOo00TO MpaBa aBTOPCTBA CIOCOOHO O0ECTEYUTH €ro
HUHTEPEC B TOM, YTOOBI BCE TPETHH JIMIA CUYUTAIHNCH C (HAKTOM CO3MAHMS HCIONHEHHWS MMEHHO UM, a HE
KaKUM-TTHOO ApYruM JUoM. KoHeuHo, BO MHOTHX CIy4asX NaHHBIH HHTEpEC MOXKET OBITh 3allHIIeH C
TIOMOIIBIO MPUHAICKANIETO HCIOJHUTENIO MpaBa Ha WMs, OJHAKO OTHIONb He Bcernma. Hampumep,
HEBO3MOKHO OIIEPEThCSI Ha JAHHOE IMPaBO IIPH COBMAJCHUN MMEH HWCIIONHHUTENEH, aHOHHMHOH 3aIHch
ucnonHeHus U T.1. CKa3aHHOE CBHICTENBCTBYET O MENECOOOPa3HOCTH IMPSIMOTO 3aKPEIUICHUS B 3aKOHE
MpaBa aBTOPCTBA MCIIOTHUTEICH.

b. OxpaHa aBTOpCKHM NPaBoOM NPOMBIILIEHHBIX 00Pa3loB

Kak yxe roBopunochr Bbimie, u bepHckas kouBenuus, u Cormamenune TPUIIC oTkpsiBaroT
BO3MOXKHOCTh U TOCYAapCTB-YYaCTHUKOB OCYIIECTBITH OXpaHy IPOMBIIUICHHBIX 00pa3loB JHOO ¢



ITOMOIIBIO CIIEIUATFHOTO AaTEHTOO0Pa3HOTO 3aKOHOIATEIhCTBA, JINOO C IIOMOIIBI0 OOBIYHOTO aBTOPCKOTO
npaBa, OO0 C MOMOINBI0 KOMOHMHAIMM 3THX JBYX MHCTUTYTOB. C TOYKM 3peHust obiajgarens Ipasa
UHTEIJICKTyaJIbHOM COOCTBEHHOCTH OXpaHa MPOMBIINIICHHBIX 00pa3IoB Kak 0OBEKTOB aBTOPCKOIO IpaBa
HMeEET CBOM IpeuMyllecTBa M HexoctaTku. K uuciy mpeumyiuecTB ciemyeT oTHecTu: 1) mpoctoty (He
TpeOyercss cobmogenus ¢dopmanbHOCcTel); 2) OBICTPOTY (OXpaHa HAcTymaeT He3aMeIUTENbHO); 3)
OTCYTCTBHE TpeOOBaHMS HOBHU3HBI; 4) OTCYTCTBHE TpeOOBaHMSA H300pETATENIBLCKOTO YPOBHA H 5)
OTHOCHTEJIBHO JTONTHHA CPOK oXpaHbl (Mmoku3HeHHBIH mmoc 50 wim 70 ner). K ocHOBHBIM HeJocTaTKam
ClleflyeT OTHECTU: 1) OTCYTCTBHE OXpaHbl MIPOTUB HE3aBUCUMOTO CO3/aHHsI MOXOXKETr0 WM UIEHTHYHOTO
o0paslia IpyruM JHULOM U 2) OTCYTCTBHUE (B HEKOTOPBIX CTPaHaX) OXPAHBI MMOJHON KOH(HUTYpaLud H3IEITHSL.
Kak yxe orMeuanock, OpUTHMHAIBHBIM BHEIIHWN BUJ MPOMBIIUICHHBIX W3ETUH 1O POCCUHCKOMY
3aKOHOJATENBCTBY MOXET OXpaHAThCS JHOO B KAa4eCTBE IPOMBINUICHHOTO oOpasia, JHOo Kak
MIPOU3BEJICHHE JEKOpATUBHO-TIpUKIanHoro uckyccta (JJHW) nim nuzaiina. [IpoGieMe uX COOTHOILICHHS B
COBETCKOH IOpPHIMYECKOH NuTeparype yAeleHO HeMalo BHHUMAaHUS, OJHAKO TaK W HE OBUIO NPEIOKEHO
JOCTATOYHO YETKUX KpUTEpUEeB HX pasrpaHuueHus. Kak mnpenacraBinseTcs, TakKUX KPUTEPUEB M HE
CYLIECTBYET, €CJIM TONbKO HE CUMTaThb MMU 3aKPEIJICHHBbIC 3aKOHOM KpPUTEPHM MATEHTOCIOCOOHOCTU
IPOMBIIUIEHHBIX O00pa3loB M TIOCIEACTBHS, BBITEKAONIME M3 (DakTa pPErHCTPAIlMM peIIeHHUs Kak
MIPOMEBIIIIEHHOTO 00pa3ia. IHEIMU clioBaMu, 0OYCHb MHOTHE U3/ICIIHSI, KOTOPBIE OTBEYAIOT BCEM IPHU3HAKAM
npousseneHus AI1M, MOryT ObITh IPU3HAHBI U IPOMBIIIICHHBIMU 0o0pa3uamu. [loaToMy pedb MOXKET UATH
JIMIIb O PEKOMEHJANNAX B OTHOIIEHUH BEIOOPa BO3MOXKHBIX (POPM OXpaHbl KOHKPETHOTO U3/EIIHSL.
Cnenyer moa4yepkHyTh, uTo panee aevicrBoBaBiiee B CCCP 3akoHOIATENhCTBO HE JOIYCKAaJOo
JBOMHOHN OXpaHbl OJHOTO U TOTO k€ 00BEKTA B KAUeCTBE MPOMBIIIEHHOr0 00pasua u npousseneHus M.
Tak, B COOTBETCTBHH C YKa3aHUAMH 110 COCTABJICHHUIO U MOJaue 3assBKHU Ha MPOMBIIIJICHHBIN o0pasen ot 24
sHBaps 1985 T. aKcmepTH3a HE MPUHMMAIa K PACCMOTPEHHIO 3asBKH B OTHOIICHWUH OOBEKTOB, paHee
MPUHATHIX ¥ OILICHEHHBIX B YCTAHOBJIIEHHOM IOPSJKE MO HOpMaM aBTOPCKOIO MpaBa KakK MPOU3BEACHUS
JIIM. B HacTosiiee BpeMs JaHHOE OrpaHUUYEHME, HOCUBLIEE HEKOPPEKTHBIN XapaKTep ¢ TOUYKU 3PEHUs
O0ImMX TOJOKEHHH aBTOPCKOTO MpaBa, B 3aKOHOMATEIHCTBE OTCYTCTBYET. JTO O3HAYaeT, UTO JI000E
npoussenenue [I1M, oTBeuaroliee yCTaHOBIEHHBIM B 3aKOHE KPUTEPHUAM MATEHTOCIIOCOOHOCTH, MOXKET
ObITb NPHU3HAHO IMPOMBIIIICHHBIM 00pa3noM. Takoe MpHU3HAHHE NPUBOAUT K M3MEHEHUIO IPAaBOBOTO
pexnMa 00BEKTa, KOTOPBI C STOr0 MOMEHTa OIpenNeNseTcs He HOpPMaMH aBTOPCKOTO IIpaBa, a
3aKOHOAATEIECTBOM O IMMPOMBIIIIEHHBIX 00pa3ax co BCEMHU BBHITCKAIOIIMMH OTCIOIA TOCTCACTBUSMHI.

B. Oxpana TONOJIOT M HHTErpajibHbBIX MUKPOCXEM

Haunnas ¢ 70-x rooB, BeAylIue MPOU3BOJUTEIN WHTETPATHHBIX MUKPOCXEM Hayalld T0OOMpPOBATh
BOIIPOC CO3MAHUS OTHACHBHOH CHCTEMBI OXpaHBl TOMOJOTHH. KX apryMeHT B TONB3y BBEICHHUS
CICIHATBHONH OXpaHBl COCTOST B TOM, 4YTO pa3padOTKa HOBOH TONOJOTWH, HampuMep, Uil
BBICOKOCKOPOCTHOTO MHKPOIIPOLIECCOPa, MOXET CTOUTh JAECATKA MIUIMOHOB JOJUJIApOB, TOTAa Kak
MPAaKTHUCCKH JF00asT TOIONIOTHS MOKET OBITh CKOIIMPOBAHA 33 CAMYyI0 HE3HAUUTEIBHYIO YacTh 3TOH CyMMBI
nener. [Ipu STOM HOBOW TOMONOTHHM MOJXET HENOCTAaBaTh IPH3HAKA HOBH3HBL, HEOOXOIMUMOTO JUIS
MOJTyYeHHsI TTAaTEHTHON OXpaHbl, U OHa MOXET He BIIMCAThCS B CUCTEMY TpPeOOBaHWUU, KOTOPBHIM JOJKHBI
OTBCYATh NPEABABISICEMBIC ABTOPCKUM ITPABOM JIMTECPATYPHBIC U XYyNOXKCCTBCHHBIC TPOU3BEACHU .

MHorue pa3BUTHIE HHIYCTPHAJIbHBIE CTPAHBI BBEIM CHENHAIBHBINA NPAaBOBOH HWHCTUTYT OXpPaHBI
toronoruid. OJHAKO MPHUHATOE 3aKOHOJATENBCTBO MajiO0 HCIONB3YEeTCSd Ha MPaKTHUKE MO PALY MPUYMH.
COBpeMCHHLIe MpOM3BOJACTBA IMOJIYIPOBOAHUKOB COCPEAOTOYCHBI BCETO B HECKOJBKUX CTpaHax, U Majlo
BEPOSITHO, YTO OHH OYyOyT CO3DaHBl BO MHOTHX MeECTaX II0 INPHYMHE HCKIIOYUTENHFHO BBICOKHX
KaIUTAJOBIOKEHIH (TIPUMEPHO MHJUTHAPA JOJUIAPOB HA OJHO MPOU3BOJCTBO), TPEOYIOMNXCS A TaKuX
COBPCMCHHBIX BBICOKOTCXHOJIOTMYHBIX MTPOU3BOACTB. Hosrie Tononoruu JKUBYT Ha PBIHKC JIMIIb ABA-TPU
roja, MpM 3TOM YK€ Ha BTOPOH TOJ IIEHBl Ha HHUX pe3Ko maaarotT. [locienHue pa3paOOTKHU TOIOJIOTHH
MHTETPAIGHBIX MHKPOCXEM MOKAa3bIBAIOT, YTO OCHOBHBIC OJOKM WHTETPAIFHOH MHKPOCXEMBI MOTYT
UCTIOJHATBCA aBTOMaraMu. HeKoTopble KOMIAHHUM MO MPOU3BOJCTBY IOJIYHNPOBOJHUKOB MATEHTYIOT
OTJIEJIbHBIE YaCTH TOTIOJOTHIA, YTO B JIFOOOM Cilydae JielaeT WX KOIMPOBaHUE MPOTHUBOMPABHBIM aKTOM.
[TosTOMY BBICOKHE PHCKH KONMPOBAHWS, CYIIECTBOBaBIIKE a0 70-X TOOOB, K HACTOSIIEMY BpPEMEHH
3HAYUTEIHHO CHU3HIIUCH.

MexayHapoaHbIH JOTOBOP 00 HMHTEIUIEKTYadbHOH COOCTBEHHOCTH B OTHOIICHHHM HWHTETPalbHBIX
MuKkpocxeM 1989 . ObUT paTUPUIIMPOBAH TOJIBKO OJTHUM TOCYJIapCcTBOM. JIoroBop ObLT BCTPEUYCH B IITHIKH
TaKUMH BeAYIIMMHU IPOU3BOJUTENIMH MOJIYIPOBOJHUKOB, Kak CoennnenHble [lTatel AMeprku u SnoHus,
MOCKOJBKY B HEM COJEpXKAUCh TOJOXKEHHUS JHUOEpPAIbHOTO TOJKA, OTKPHIBABIIMNE BO3MOXKHOCTD
NPUHYAUTENBFHOTO JHIEH3UpoBaHus. O0beM OXpaHBI MO HAIMOHAJIHFHOMY 3aKOHOAATEIBCTBY HEKOTOPBIX
CTpaH OBLT SIBHO HEJIOCTATOYEH B CBSI3H C TEM, YTO OHO OBUIO IIOCTPOEHO C YIETOM TOTO YPOBHS TEXHHUKH U
TEXHOJIOTUH, KOTOPBIA WMEJICS Ha MOMEHT ero mpuHATHS. Hampumep, B TeKcTe 3aKOHOB HCIOJIB30BAJICS



TEPMUH «IOJYNPOBOAHHUKM», KOTOPBIM JaleKO HE OXBaThIBAJOCH IOHATHE MHTETPajbHONM MUKPOCXEMBI,
caenanHoi u3 apyrux marepuaioB. B Cornamenun TPUIIC Obuia npeanpuHsATa MOMBITKA UCITPABUTH 3TO
nojoxeHue. B cr. 35 roBopHTCS O TOM, YTO «TOCYJapCTBa-YYaCTHUKU JOTOBAPHUBAIOTCS OOECIEUUTH
OXpaHy TOIIOJIOTUH HHTETpaJbHBIX MHUKPOCXEM (Jlajiee MO TEKCTY - TOMNOJOIHMi) B COOTBETCTBUHU CO
CTaThIMHU CO BTOPOH MO cenbMyIo (3a UCKIIOYeHueM naparpada 3 crateu 6), ctaThei 12 u naparpadom 3
ctateu 16 JloroBopa 00 MHTENIEKTYyaIbHOM COOCTBEHHOCTH B OTHOIICHUH MHTETPANBHBIX MUKPOCXEM, U
JOTOTHATEIBFHO 00S3YI0TCS COOIIOAATh CIEAYIOIINE TTOIOKCHHUSD.

Onymenssiii naparpad 3 cr. 6 — 3T0 U eCTh MOJOXKEHHE O MPUHYIUTETFHOM JUIEH3UPOBAHHUH.
Cratbsa 36 Cormamenuss TPUIIC BrutogaeT B cebs 3HAUUTENBHBIN 00bEM OXpaHBI, HE OrpaHUYECHHOMN
HUKaKUM KOHKPETHBIM MaTepUaJIOM MJIH TOIOJIOTHEH:

«Ucxomss w3 monoxkeHWH maparpada 1 cratem 37, TOCyAapcTBa-y4aCTHUKH IIPH3HAIOT
IPOTHUBONPABHEIMU CJIEIYIOUINE AEHCTBUS, €CIM OHHM COBEpIICHBI 0€3 pa3pemieHus MpaBooONamgaTess:
UMIIOPT, NpOAaXka WM MHOE paclpOCTPAaHEHUE B KOMMEPUECKUX LENAX OXpaHJIEMBIX TOIIOJIOTUH,
MHUKPOCXEM, BKJIIOUAIOMINX TOMOJOTMM WM W3IeNus Ha 0a3e TakOoH HMHTETPalbHOM MHKPOCXEMBL,
MOCKOJIBKY OHO COJEPKUT B ceOe IPOTUBOIPABHO 3aUMCTBOBAHHYIO TOMOJIOTUIO.

Bbuto OBl CHMIIKOM CYpOBBIM IIPUBJIEKATh K OTBETCTBEHHOCTH JOOPOCOBECTHOTO IOKyHATens
0oMbImIoro 00BeMa KaKoH-1T00 MPOIYKINH, B KOTOPOH OBUTa MPOTHBOIPABHO HCIOIH30BAaHA TOIIOJIOTHSL.
[ToaTomy 3aKOHOAATEIHCTBOM, KaK MPaBUIIO, pa3peniaeTcs J00pOCOBECTHOMY MOKYMATENI0 HCIOJIb30BaTh
MPOIYKIHUIO TIPH YCIOBUH BBIIIATHI Pa3yMHOTO TOHOpapa.

Poccuiickas @enepanus BBella OXpaHy TOIMOJOTHI HHTErpalbHBIX MUKpocxeM B 1992 T., korna Obut
npuHAT 3akoH PO ot 23 centsabpsa 1992 r. «O npaBoBoil 0xXpaHe TOMONIOIMHA HHTErPAIbHBIX MUKPOCXEM).
Tomomorusi MHTErpaibHON MHKpOCXeMbl Kak OOBEKT TMpaBOBOM OXpaHbl MPEACTABISAET Cc0OOi
3apuKCcUposantnoe HA MamepuarbHOM HoCumene NpoCMPAHCMBEHHO-2eOMEMPULEcKoe pPACNON0dNCEHUe
COBOKYNHOCMU J]IeMEHMO8 UHMESPAIbHOU MUKpPOCXeMbl U césA3ell Mexcdy Humu. MaTepuanbHbIM
HOCHUTEJIEM TONOJOTUM  BBICTyNAeT KPHUCTAUI HHTETPAIBHON MMKDOCXEMBI, TO €CTh 4YacTh
MOJTYIPOBOJAHUKOBOM IIIACTHHEI, B 00BbEME M Ha IIOBEPXHOCTH KOTOPOH c(OpMHpPOBAHBI AIIEMEHTHI
MOJIyIPOBOJHUKOBON MUKPOCXEMBI, MEKJIEMEHTHbIE COEIMHEHHS U KOHTAKTHBIE IO IKH.

B nonHOM cooTBeTCTBHM ¢ BaIlIMHITOHCKUM JOTOBOPOM 00 HMHTEIUIEKTYaJbHOW COOCTBEHHOCTHU B
OTHOIIEHUH WHTErpaIbHBIX MUKpocxeM 1989 r. poccuiickoe 3aKOHOAATENBCTBO MPEIOCTABIISIET TIPABOBYIO
OXpaHy JHIIb opucunaibHelm TomomormsM. [lo oOmeMy mpaBWily OpWUTHHAIBHON SBISIETCS BCSKas
TOIIOJIOTHSA, CO3/IaHHAs B Pe3yJIbTaTe TBOPUECKOH AEATENbHOCTH aBTOpa. [Ipu 3TOM Tomonorus npusHaercs
OpUTHHAIBHOH 70 TEX IMOp, MoKa He ToKa3zaHo oOpaTHoe. OpUTHHAIBHOCTh — OCHOBHOM M €IMHCTBEHHBIH
IOPUIMYECKH 3HAYNMBIHA IPH3HAK, HEOOXOIUMBIH ISl IPETOCTABICHISI TOTIOJIOTHH IIPaBOBOM oxpanbl. Hu
BpeMsl CO3/1aHusl, HU BBINIOJIHEHUE (POPMaJIbHOCTEH, IO 00LIeMy NpaBUIly, HE BIUSIIOT HA CaMO NpU3HAHHUE
TOIIOJIOTHMH OOBEKTOM OXPAHBI, XOTA 3TH OOCTOSITENIECTBA M HMIPAIOT H3BECTHYIO POJIb B ONpENEICHUU
IIPaBOBOT'O PEXUMa TOIIOJIOTHH.

Cybvexmamu npas Ha TOTIOJIOTHIO SIBIISTIOTCSI aBTOPEI, HX HACIECAHUKH, a TaKXkKe JH0ObIe Gu3nIecKue
U IOpUAMYECKHE JIMIA, KOTOpble OO0NafgaoT HMCKIIOYUTEIBHBIMA ~HMYIIECTBEHHBIMH  IIPaBaMH,
IIOJyYeHHBIMM B CWJIy 3aKOHa WJIM JOroBopa. ABTOPOM TOIOJOIMM IPU3HAETCA JIMLO, B PE3yJbTaTe
TBOPYECKOU IESATETHHOCTH KOTOPOTO 3Ta TOMOJNOTHS Oblia co3maHa. Opuamyeckoe JIHIIO0 IpaB aBTOPCTBA
HU MPU KakuX OOCTOATENBCTBAX HE MPUOOpPETaeT W MOXeT o0jagaTh JHUIIb NPAaBOM Ha HCIOJIb30BaHHUE
TOIIOJIOTHH. B ciiydae eciu TOMONIOTHS co3/1aHa B OPSIKE BBITIONIHEHHS CITy>KeOHBIX 00s3aHHOCTEH MM 1O
3aJaHdI0 paboTomaTens, YTO W HMEeT MECTO B OONBIIMHCTBE CIIydacB, CyOBEKTOM TIIpaBa Ha
UCTIOJIb30BaHKE TOIOJIOTHH, M0 00IEMY IIPaBUITY, CTAHOBUTCSA PabOTONATENb.

Kak yke oTMedanoch, 3aKOH He TpeOyeT OT oOnagaresis MpaB HA TOMOJIOTUIO BBIMTOTHEHUS KAKHUX-
6o GpopmansHOCTel. OTHAKO IT0 JKEITaHUIO aBTOpa WM WHOTO MPaBoo0IaaTelsl TOMOIOTHS MOXKET OBITh
3aperucTpUpOBaHa Ha OCHOBE SBOYHOW CHCTEMBI, TO €CThb 0€3 NpPOBEpKH €€ OPUTHHAIBHOCTH, B
CIEIUATBHO CO3JaHHOM JUIS ATUX Lieselt opraHe, a MMEHHO B PoccuiickoM areHTCTBE IO IIPaBOBOM oXpaHe
nporpamm s OBM, 06a3 JMaHHBIX W TOIOJOTHA HHTETPATBHBIX MHUKpPOCXEM (Iasiee — ATEHTCTBO).
OCHOBHOE Ha3HAUCHHE pecucmpayuy COCTOUT B CO3JaHUH YCIOBUH, 0OJIETYaronIuX MpH3HAHUE U 3aIlIUTy
IpaB Ha TOMNOJIOTHMIO B Cllydyae €€ HEIPaBOMEPHOTO HCIOIb30BaHUI. PerucTpupys TOIOJOTHIO,
paBooOIagaTeNb He TOIBKO IMyOIMYHO 3asBISIET O CBOMX IPaBax Ha JOCTUTHYTHIN TBOPUYECKUH pe3yibTart,
HO ¥ OQUIHANTEHO YIOCTOBEPSIET TE MIPU3HAKHU, KOTOPBIC OTIIMYAIOT €T0 TOMOJOTHIO OT YK€ H3BECTHBIX.

Hpyroit Mmepoil, Npu3BaHHON B U3BECTHOM MEpE OTPaaUTh MPaBa HA TOMNOJOTHIO OT HAPYIIEHUN WITH,
0 KpaifHel Mepe, 00JIeTInTh IMPOoliece TOKA3BIBAHNS NX HAPYIICHMUS, SIBISICTCS [TOMEIICHIE Ha TOMOJIOTHI
WM Ha W3IEJUH, BKIIOYAIOIIEM TOIOJIOTHIO, npedynpeoumensHol MApKuposKy, CBUIETENbCTBYIOLEH o
TOM, YTO TOIMOJOTHUSA OXpaHsIeTCsd 3aKOHOM M HE MOXeT OBITh UCIONb30BaHAa 0e3 coriacus
npaBooOagaTens. YBeJAOMIEHHE 00 3TOM JienaeTcs B BUE BblIeneHHoM nponucHoi Oyksbl T («T»,, (T),
T, T*), natel Hauama AEHCTBHS MCKIIOUYATEIHHOTO MpaBa Ha MCIOJIH30BAaHHE TOMOJOTHU M WH(POPMAIUH,
MO3BOJISIOLIECH ACHTU(DUIIMPOBATH [TPaBoOOIaIaTENs.



B pesynbpTare co3maHus OpUTMHAIBHOM TOMOJOTHU €€ aBTOp, a B MPEILYyCMOTPEHHBIX 3aKOHOM WU
JOTOBOPOM CIydasX MU UHBIC JMIA, B YAaCTHOCTH pabOTOAATENM U 3aKa3uuKU, HPUOOPETaroT psf
cybvekmugHuIX epaxcoanckux npas. HemocpeacTBEHHBIE CO3aTeNN TOTIONOTHI HAIENIOTCS MIPEXIE BCEro
IIPaBOM aBTOPCTBA U MPABOM Ha aBTOpckoe umsl. [Ipeamnonaraercs, 4To OHU, €CIIM MHOE HE MPEyCMOTPEHO
3aKOHOM WM JOTOBOPOM, CTAHOBSATCS OONAAaTeNsIMM U OCHOBHOI'O MMYIIECTBEHHOIO IIpaBa —
UCKJIFOUUTEJIBHOrO IIpaBa Ha UCIOJb30BaHUE Tonojgoruy. CyIHOCTh IIpaBa Ha MCIOJIB30BAHUE COCTOUT B
HCKITFOUNTENIFHON BO3MOXKHOCTHU IPaBOOOIaaTells IO CBOEMY YCMOTPEHHUIO M3TOTABINBATh, IPUMEHSTh U
PacIpoCTpaHATh IPUHAIEKALTYIO €My TOTIOJOTHIO BCEMU AOCTYIHBIMU CIIOCOOAMU U CPEJICTBAMHU.

UckmounTenbHOE NMpPaBO Ha HCIOJIB30BAaHHE TOIOJOTMM HOCHUT CpouHbli xapaktep. Crates 10
3akoHa P® «O mpaBoBOW OXpaHE TOIOJOTHA WHTETPATBHBIX MHKPOCXEM» OTPAHMYMBAET CPOK €ro
JedictBust 10 romamMu, 4TO COOTBETCTBYET CIIOKHUBILNEHCS MeXIyHaponHOM mpaktuke. Hawamo cpoka
JeWCTBUSI IpaBa Ha UCTOIB30BAHUE TOTIOJIOTHH OIpeaenseTcs 1o Oojee paHHel U3 CIenyoNnux AaT: a) no
JiaTe TEepBOTO HCIOJIB30BAaHMS TOMOJIOTHH, MO KOTOPOH IMOHMMAaeTcs HauOoyee paHHSS JTOKyMEHTaIbHO
3a()MKCHPOBAaHHAs JlaTa BBEICHHS B XO3AHCTBEHHBII 000pOT TAe-MM00 B MHpE 3TOH TOMOJIOTHH WA
UHTETrpalbHOI MUKPOCXEMBI C 3TOH Tomosorueit; 0) mo gare perucTpaluy TOMOJOIUY B ATEHTCTBE.

ITpaBoobiagarens BIpaBe MOJHOCTHIO MM YACTHYHO TEepeaaBaTh CBOM MMYIIECTBCHHBIC IpaBa Ha
TOIMOJIOTHIO ApYruM juuaMm. IlpenocraBnenue paspelleHUs Ha UCIOJIb30BAHUE TOMOJOIMU, PABHO KakK M
NOJHAsl YCTyIKa IIPaB Ha TAaKO€ HCIIOIb30BAHUE, OCYLIECTBIIAETCA HA OCHOBAHUU I'PaXXJaHCKO-IIPABOBOTO
noroBopa. K umciy cymiecTBEHHBIX YCJIOBHH JaHHOTO JIOTOBOpPA 3aKOH OTHOCHUT BOIPOCHI 00 oOBbeMe M
crmoco0ax HMCHONB30BAHHS TOMOJOTHH, TOPSJIKE BBHIIIATHL U pa3Mepe BO3HArPaKIEHHSA, a TaKKe CPOKE
JeicTBus oroBopa. JJoroBop o nepegaue UMyIIECTBEHHBIX IIPAaB HA TOMOJOTUI0 MOXKET OBITh 3aKJIIOUYEH B
IpOCTOM TMHCBMEHHOH (OpMe M IO COINIANICHUIO CTOPOH 3aperHCTpUpOBaH B AreHTCTBE. JoroBop o
HOJHOM YCTYIKE BCEX MMYILIECTBEHHBIX IIPAaB Ha TOMOJIOTUIO, KOTOpas 3aperHCTPUPOBAHA B ATEHTCTBE,
MIOJTIEXKHUT 0053aTENBbHOI PErHCTpaiy B ATEHTCTBE.

Hapymienne mpaB aBTOpPOB TONONOTHII M HMHBIX IpaBooONamaTeNieil CIyXKUT OCHOBaHUEM JUIS
OPUMEHEHHUs] K IPaBOHAPYIUMTENSAM IPETYyCMOTPEHHBIX 3aKOHOM caxkyuti. HapymieHue JIMYHBIX
HEHMYILECTBEHHBIX IpaB Yallle BCEro MPOUCXOAUT IIyTEM HMX OTPHULAHUS WINM NPHUCBOCHUS TPETbUMHU
muuamu. Tak, IpaBO aBTOPCTBA MOXKET ObITh HAPYIIEHO MyTEM HCKIKOUYEHMs M3 YUCia COaBTOPOB JIHUIA,
BHECIIIETO TBOPYECKHI BKJIaJ B CO3JaHUE TOIOJIOTHH, ITyTE€M BBIAAYM Uy KOH TOIOJIOTHH 3a COOCTBEHHYIO
pa3paboTky ® T.1. OCHOBHBIMH CHOCOOAMH 3aIIMTHI JIMYHBIX HEMMYIIECTBEHHBIX MpaB SBIAIOTCA
TpeOOBaHMsA O NPU3HAHUU HAPYIICHHOTO WM OCIAapUBAaEeMOIo IpaBa, O BOCCTAHOBIECHUM MOJOXKEHUS,
CYILLIECTBOBABLIEr0 J0 HApYLIEHUs, U O IPEKpallleHUuM ACUCTBUM, HapyIIAIOUIMX MPaBO WIN CO3JArOIIUX
yIpo3y €ro HapyIEeHHs.

3amura MMYLIECTBEHHBIX IIpaB IMOTEPHEBIIMX OCYIIECTBISIETCS IyTeM IPecedeHus IeHcTBU,
HApYUIAIONINX UX MpaBa WIN CO3AIOUINX YIPO3y MX HApyLICHHs, a TaKKe IIyTEM BO3MEIIEHHs yOBITKOB.
Hampumep, mpaBooOnazatens MoOXeT TpeOOBaTh HANOXKEHHA 3allpeTa Ha HECAaHKIHOHHPOBAHHOE
IPUMEHEHUE WM TPOAaXy WHTErPalbHBIX MHKPOCXEM C OXpaHseMod Tomonorued. Yro kacaercs
NPUYMHEHHBIX YOBITKOB, TO OHM IMOJJICKAaT BO3MCIICHHIO B IIOJHOM OOBEME, BKIIIOYas HE TOJIBKO
peanbHBI yuiep0, HaHECEHHbIH TOTEPIEBIINM, HO U YITYIIEHHYO MU BBITOMY.

ITomMuMoO BO3MelIeHHS NPHIMHEHHBIX YOBITKOB IO YCMOTPEHHIO Cy[a MM apOHTpaKHOTO CyZa ¢
IpPaBOHAPYIIUTENS MOXKET ObITh B3bICKaH MITpad B pasMepe 10% OT cymMMbl, OIPUCYXKICHHOH CyIOM B
HOJB3y WCTHA. YKa3aHHBIA IITpad) HamaraeTcss Ha IPABOHAPYIIMTENS B CIydae HEOJHOKPATHOTO WIIH
rpy0oro HapyIeHHUs MIpaB MMOTEPIEBIIEr0 U B3BICKUBAETCS B TOXOA peciryOuIMKaHcKoro 0romkeTa PO,

I'. Oxpana 6a3 JaHHBIX

C‘lI/ITaeTCH, YTO BBCJACHHC OXpPaHbI 0a3 NaHHBIX aBTOPCKHM IIPpaBOM HEOIIpaBAaHHO, IOCKOJIbKY
TaKkOW OOBEKT NPAKTHYCCKH HE SBILSIETCS Pe3yIbTaTOM HHTEIUICKTYaIbHON nesitedpHOCTH. Hampumep,
TOPOJACKOM Telne(OHHBIH CIIPAaBOYHUK — 3TO MPOCTO MOA00pKa TaHHEIX 00 aOOHEeHTaX Telxe(OHHOU CeTH,
cocraBiieHHas B ajdasutHoM nopszake. Jorosop BOVIC 06 aBTOpckuX mpaBax OTIMYAeTCs OT IOJOOHBIX
YCTOABIIUXCA B3IJIAA0B U BBOAUT CJICAYIOIIEC MMOJIOKCHUC!

«COOpHHKH IaHHBIX WIH JAPYTHX MaTEepPHATOB, CIACTaHHBIC B JIIO00H (hopMme U SIBISIOIIHE cOOOH
pe3ynbTaT WHTEJUIEKTYaJbHOW JEATENbHOCTH, BBIPA3MBINEHCA B TOM, KaK OHH COCTaBISINCH WM
NOAOHPAINCH, TIO/UIEKAT OXpaHe Kak TakoBble. OXpaHa He pacHpOCTpaHSEeTCs Ha caMd JaHHbIE |
MaTepHanbl ¥ IpefocTaBisieTcs 0e3 ymepoa aBTOPCKAM IpaBaM Ha JaHHBIC WIIH MaTEepHANbl, BXOIIINE B
COOpHUKY.

Jlaxke ecnu cOIrNIaCUTBCS C TeM, YTO Mpoleccy moadopa WHQopMaIlKu He MPUCYIE TBOPYECKOE
Hayajo, cama 1o cede pabora momoOHOro pojia TpeOyeT 3HAYUTEIBHBIX MaTepHANILHBIX 3aTpat. Hampumep,
Ha CO3JaHHE KOMIBIOTEPHOW IPaBOBOW 0a3bl, BKIIOYAIOIICH NaHHBIE O 3aKOHAX M MOI3aKOHHBIX aKTaX,
OpUHATHIX 3a nocnenuuit 100 jer, TpaTsrcs OGonbline ASHBTU. B M3BECTHOM cMBbICIE 00MafaTeNb Takon



0a3pl JaHHBIX 3alUIICH ITOTOBOPHBIM mpaBoM. Ecim 0aza paboraer B pexxume «on liney», MoIp30BaTeNb
MOJIMUCHIBAET JOTOBOP O MOMEHTa MONyueHHs Konxa joctyma kK 0asze. C apyroil cropoHsl, eciu 6asza
JAHHBIX pa3MeINaeTcsi Ha KOMMAKT-TUCKaX W TPOJaeTcsl B Mara3WHaX, HET HUKAaKOTO MPaKTHYEeCKOTO
croco0a 3aKIIoYaTh JIOTOBOP C KaXIBIM MOKymareneM. CocTaBuTenn 0a3bl JaHHBIX (BHE 3aBHCHMOCTH OT
ee (hopMbl — HareyaTaHa OHa WJIM BBINYLIEHa Ha KOMIIAKT-AHUCKE) XOTEeNU OBl MOTYyYUTh OXPaHy CBOUX
npaB Ha Hee. [loaToMy mpescTaBnsieTcs BecbMa BeposTHBIM, uTo BOUC paspaboTaeT caMOCTOATENbHBIN
MEXIYHApOIHEIH JOTOBOP MO OXpaHe MpaB Ha 0a3bl MaHHEIX. BeposTHO Takke, 9TO B 3TOT JOTOBOP BOMIYT
nonoxxeHust Jupextussl EBponeiickoro Cosera (MapT 1996 1.) 00 oxpane 6a3 gaHHbIX. DToii JupekTuBoii
YCTaHOBJICH ISITHAAIATWIETHUI CPOK OXpaHbI MpaB Ha 0a3bl NaHHBIX, KOTOPBIE XOTS M HE MOTYT OBITh
00BEKTOM aBTOPCKOTO MPaBa, TEM HE MEHEE, SIBISIOTCS PE3YJIBTATOM 3aTPAaueHHBIX 3HAUUTEIBHBIX YCHITHH.
[onp3oBaTenu 0a3 JAHHBIX TOKHBI CBOOOIHO KOMUPOBATEH M HCIOIH30BATh HEOOIBIINE IO 00BbEMY YacTH
otux 0a3. Ecnm coctaButens 0a3bl BHOCUT B Hee CYIIECTBEHHBIE M3MEHEHUS U JIOTIOJHEHUS,
MonuduIpoBanHast 0a3a MOIyJaeT OXpaHy Ha CIEAYIOIINE MATHAIIAT JIeT.

IMon 6a3off maHHBEIX TOHHMAaeTcsi OOBEKTHBHAs (QopMa TpEACTaBICHUS U  OpTaHU3AINU
COBOKYITHOCTH JaHHBIX (CTaTeil, pacueToB W T.1.), CUCTEMAaTU3UPOBAHHBIX TaKUM 00pa3oM, UTOOBI 3TH
JIaHHBIE MOTJIM OBITh HaliieHbl U 00padoTaHbl ¢ momoIibio DBM. B Poccun, kak v B OOJBIIMHCTBE APYTHX
cTpaH, 0a3bl JaHHBIX MO CBOEMY IIPABOBOMY PEXHMY IMpPHUPaBHEHH K cOopHUKaMm. Kak W BO BCSIKOM
cOOpHUKE, pe3ysIbTaT TBOPUYECKON NEATENbHOCTH 3/1€Ch BBIpaXaeTcs B 0COOOM MOAOOpe U OpraHU3aIuu
JIAaHHBIX, HE3aBUCUMO OT TOTO, SIBJISIOTCS JIU CAMH STH JaHHBIE 00bEKTaMHU aBTOPCKOTO MpaBa.

BMmecte ¢ TeM B CKOpOM BpeMEHH C Y4eTOM MpPHHATHIX Poccuiickoii deneparueit 00s3aTenbCcTB MO
Cornamenuto o napTHEpPCTBe U coTpyauuyectse ¢ EBponeiickum coro3oMm B Poccun gomkHa ObITh BBElleHA
ocobas mpaBoBas OXpaHa U TaKUX 0a3 JaHHBIX, B CO3/IaHUE KOTOPBIX HE BIOKEH TBOPUECKUU TPy B BUIC
OPHUTHHAIBHOM IMOIOOPKH WM CHCTEMBI PACIIONIOKCHNS HH(POPMAINY, HO 3aTPauCHBI 3HAYNTENEHOE BpeMs
U MarepuajbHble pecypchl. OXpaHa MOAOOHBIX PE3yNbTaTOB OT KONMPOBAHUS IPEACTABIAETCS BIIOJIHE
OTpaBJaHHON U cBoeBpeMeHHOH. [1o cBoel cymHOCTH Takue 0a3bl NaHHBIX BechMa ONU3KH K 0OBEKTam
CMEXHBIX TIpaB, B CBS3M C YeM HX IPABOBOIM PEKXHM MOXET OBITh ONIpENeNeH NMPUMEPHO TaKUM JKE
o0pazom, Kak 1 pexuM (GOHOTpaMM U mepenad 3GpupHOro WM KabebHOTO BEIIaHuUs.



