IV. Kommepueckast TaiiHa
A. Beenenue

KomMmepueckasi TallHa — 3TO OAMH M3 CTapelIIMX METOAOB OXPaHbl HHTEIUIEKTyalbHOU
coOcTBeHHOCTH. HecOMHEHHO, 4TO MacTepoBBIE APEBHETO MHpa XPaHWIH B TailHE CEKPETHI CBOETO
MacTepCTBa 3aJI0JIT0 JI0 BO3HUKHOBEHHUS TIOHSATHS HMHTCIUICKTyalbHOW CcOOCTBEeHHOCTH. WX
MIPOU3BOJICTBEHHBIC CEKPETHI HE UMEINT MIChbMEHHOU (DOPMEI, a OBUTH 3HAHUSMHU H HOY-Xay OTHEIBHBIX
monei. [IoHATHO, 4TO TaKhe CEeKpETHl MEePEAABAINCH U3 MOKOJIEHUS B IIOKOJIEHUE, OT OTLA K ChIHY, OT
MacTepa K paby. Her cBumerenbcTB TOro, 4To B T€ BpEeMEHa CYIIECTBOBAIM Kakue JTHUOO BHEIIHHE
(hopMBI OXpaHBI 3TUX CEKPETOB, KpOME OOIIEH BIACTH, KOTOPYIO B JIPEBHHE BPEMEHA UMEI OTEI] HaJl
CBIHOM, XO3SIMH HaJl paboM.

Ko BpemeHM NpOMBIIIIEHHOW peBoOLMH B EBpone npupoaa MpOU3BOJACTBEHHBIX CEKPETOB
n3MeHwIach. CI0KHBIC MPOU3BOJICTBEHHBIC MIPOIIECCHl M CUCTEMA JISJIOBBIX OTHOILICHH MTOTPEeOOBaIH
BBEJICHHS MMCbMEHHOW JOKYMEHTAUd U 00yCIOBHIM BO3MOXKHOCTB UIsSI OOJIBIIIOTO YHCIIa HaEMHBIX
pabOTHHUKOB CBOOOIHO MEHATH padoromarens. TakuM oOpa3oM, BO3HUKIH JIBE€ OCHOBHBIC YTPO3BI
CeKpeTaM MPOM3BOJACTBA: 1) HEMOSIIFPHOCTh paOOTHHKA IO OTHOIIEHHUIO K ObIBIIEMY paboToiaremnio
2) Kpaka JOOKyMeHTanmwmu. PabGoTomarenn Hauvanu BKJIIOYATh B TPYAOBBIE KOHTPAKTHI YCIOBUS,
TpeOyromue OT paOOTHHKA COXPaHEHHUS CEKPETOB MPOHM3BOJICTBA, COCTABIIAIONIMX KOMMEPUYECKYIO
TaifHy. 3aKoHoNATeIn M CyneOHas BJIACTh OTBETWJIM Ha MPOOJIEMY Y>KECTOUCHHEM NpeciieIOBaHUS
paboTHUKA 3a HapyIIEHHE YCIOBUN KOHTPAaKTa, KAK MEPOW 3alUTHl OT €ro HEJIOSJIBHOCTH U Kpax
CEKpeToB. DTOT TpoIliecc B KoHIle XX BeKa YBEHYAJICS TEM, UYTO MOJIOKEHHUSI 00 OXpaHe KOMMEPUYECKOM
TalHBI KaK BHJIa HHTSJUIEKTYATbHOU cOOCTBEHHOCTH ObUTH BKIIOUeHBI B Cormamenue TPUIIC.

CoxpaHeHne B TailHE CEKpETOB MPOW3BOJICTBA KaK CpPEACTBO obecriedeHHst (HaKTHUECKOro
MPEerMYyINecTBa Tepea OPYTHMH yJ9acTHHKaMH 00O0poTa SBJISETCS caMOd ApeBHEH (opMol OXpaHbI
TBOPYECKUX PE3YyJIBTATOB MPHUKIANHOTO Xapakrepa. OIHAKO MPaBOBOE PETyIMPOBaHHE OTHOIICHUH,
CBS3aHHBIX C YyKa3aHHBIMH OOBEKTaMH TPOMBINIJICHHOW COOCTBEHHOCTH, MOSBUJIOCH JIUIIL B
NOCIIEIHEE CTOJIETHE B PaMKax 3aKOHOIATENLCTBA 0 O0prOe ¢ HeaoOpOCOBECTHON KOHKypeHIuel. B
Poccun, roe Ha mporskeHumu 70 JeT TOCIOACTBOBANAa IIIAHOBO-3IMHHHCTPAaTHUBHAs SKOHOMHKA,
JAHHBIH BHJ PETYIMPOBAHMSA IPAKTHYCCKH OTCYTCTBOBaJ. BIepBBIe MpaBo ydYaCTHHUKOB 00OpoTa Ha
COXpaHEHUE KOMMepYecKoW TaiHbl Obuto TpoBo3riameHo 3akoHoM CCCP ot 4 wumrons 1990 r. «O
npegnpuatusx B CCCPy». B cr. 33 ykazaHHOro 3akoHa pacKpbIBaJOCh MIOHATHE KOMMEPUYECKON TaliHbI KaK
HE SBIDIIOIMIUXCS TOCYJApCTBCHHBIMH  CCKpETaMH  CBEJICHHI, CBS3aHHBIX C  IIPOM3BOJCTBOM,
TEXHOJOTHIEeCKOH WH(popManmeli, ympaBicHueM, (UHAHCAMH W JPYTrod NESTENbHOCTHIO MPEATIPHATHH,
pasrnamieHue (mepegayda, yTeuka) KOTOPbIX MOXET HaHecTH ymep0 ux uHrepecaM. Ctatbsa 2 3akoHa
PC®CP ot 24 nexabps

1990 r. «O cobcrBenHOCTH B PCOCP» ynomnHana o cekperax Mpou3BOJACTBA (HOY-Xay, TOPTOBBIC
CEKpeThl) KaK OJHOM W3 MPU3HABAEMBIX 3aKOHOM OOBEKTOB HMHTEIUIEKTYaJIIbHOM COOCTBEHHOCTH. 3aKOH
PCOCP ot 25 pmexabps 1990 r. «O mnpeampusaTHIX M HIPEANPUHHUMATEIBCKON AESTEIBHOCTH», C
BCTyIUIeHHEM B cmiy Kotoporo Ha Ttepputropunn PCOCP mepecran mpumensitecs 3axkon CCCP «O
npeanpusatusix B CCCP», x0T U He coaepiall omnpeaeseHns KOMMEPUYECKOW TailHbI, HO MOATBEpXkAaj
IpaBO MHPEANPHUATHS HA JAaHHBIM OOBEKT HHTEIUIEKTyalbHOW coOCTBeHHOCTH. UyTh mo3ke 3aKOHOM
PCOCP ot 22 mapra 1991 r. «O KOHKYpEeHIIMH W OTpaHUYEHUN MOHOTIOJIMCTHYECKOW NEATEIHLHOCTH Ha
TOBapHBIX PBHIHKAX» IONyYeHHE, UCTIONB30BAHNE, pasTIalllcHHe HayIHO-TEXHUUECKOH, TPOU3BOACTBCHHOM
WIN TOPTrOBOM MH(OPMAIMM, B TOM YHCIe KOMMEpUYecKoil TaifHbI, 0e3 cormacus ee Biajenblia ObLIO
KBaJTU(UIIMPOBAHO B KadecTBe OJHOH M3 (opM HemoOpocoBecTHOW KOHKypeHIuu (ct. 10). OmHako
YCIOBUS, TIPH KOTOPBIX 00NamaTe’dh TEXHUIECKOH, OPraHU3aIlMOHHOW WM KOMMEPYECKOW HH(pOPMAIUH,
COCTABISIIOILEH CeKpeT MPOU3BOACTBA (HOYy-Xay), NpUOOpeTal NpaBO Ha 3allUTy OT HE3aKOHHOTO
WCTIOJIb30BaHUS ATOM HMH(MOpMAIMM TPETBUMH JIMIIaMK, OBUIM BIEpBBIC 3akperuieHbl cT. 151 OcHos
TpakJaHCKOTO 3aKOHOATEIHCTBA

1991 r. C mpunstuem yactu nepBoi ['paxaanckoro kogexkca PD B 3aKOHOAATENTHCTBE MOSBUIIOCH
0oJiee pa3BepHYTOE OMpe/eNIeHUE CIy)KeOHOM 1 KoMMepUecKol TalHeI (cT. 139).

B HacrosIee BpeMs pocCHIiCKOE 3aKOHOAATEECTBO 00 OXpaHe CITy>KeOHOW U KOMMEPUECKON TalHBI
NPEICTaBIseT COOOM COBOKYIHOCTh CTaTel, KOTOpBIE COAEPIKATCS B Pa3iMYHBIX IPABOBBIX AaKTax,
MOCBSIIIEHHBIX B IEJIOM PETYJIMPOBAHUIO HMHBIX OOIIECTBEHHBIX OTHOIIEHWH. LleHTpanbHONH W3 HUX
spisieTcst cT. 139 T'K, comepxaimas onpesnerieHue ciay)eOHOW U KOMMEPUYECKOW TalHBI, PaCKpPBIBAIOIIAS
YCIIOBUSI MPU3HAHUA €€ CaMOCTOSITEIbHBIM OOBEKTOM IMPAaBOBOI OXpaHbl M yKa3blBAaIOIIAs Ha OCHOBHBIE
IOPUIMYECKHUE CPEICTBA 3AIUTHI IIpaB ee 00IaiaTes.



He MeHee BakHOe 3HaYeHHWE UMeEeT B paccMmarpuBaeMoil cdepe psn craredt 3akona PCOCP «O
KOHKYPEHIIMM W OTpaHWYeHHH MOHOIIOJIMCTHYECKOH JEeITeNbHOCTH Ha TOBApHBIX PBIHKAX», KOTOpHIE
3aMpeIaloT HE3aKOHHOE HCIIONb30BaHUE WH(POPMAIMH, COCTaBISIONICH KOMMEPYECKYIO TaifHy,
onpenensioT GYHKUUN U MpaBa rOCYJapCTBEHHBIX aHTHMOHOIIONBHBIX OPraHoOB, COAEPKAT CAHKIWH,
IPUMEHsAEMbIE K HapyLIUTEISIM IIPAaBUI OOPOCOBECTHONH KOHKYpEHIHH, U T.1. DenepanbHblil 3aKOH
ot 20 deBpans 1995 r. «O6 mHpOpManuK, UHPOPMATH3ALUU U 3alIUTe WHPOPMALUM» XOTS U HE
COJIEPKUT CHEIUATIBHBIX MPABUJI, MOCBSIIEHHBIX OXpaHe KOMMEPUYECKON TaliHbI, HO BKJIIOYAET LIENbIi
pax HOpPM, MMEIOIIMX K HEHl HEMOCPEICTBEHHOE OTHOIIEHHE. B 4acTHOCTH, B HEM pacKpBIBAIOTCS
TOHSATHS WHPOPMAIMOHHBIX PECypCcoB, KOHQHISHINANbHOW HH(pOpMaluy, 3amUThl HHPOPMALTUH U
T.1. K30T P® nomyckaer BKiIIOYEHHE B TPYAOBOW JOTOBOP YCJIOBUH HepasTIalleHHs pabOTHHUKOM
CBEICHHUH, COCTABIAIOUIMX CIYXEOHYI0 MM KOMMEPYECKYIO0 TalHY, CTaBIIMX H3BECTHBIMH €My B
CBSI3M C HCIIOJHEHHEM CBOMX JOJDKHOCTHBIX oOs3aHHOcTell. Hanoroseiii konexc P®, 3axkonsr PD ot
24 uronst 1993 r. «O ¢enepanbHbIX OpraHax HaJOroBOH MoMUIMI», oT 11 Mapta 1992 r. «O yacTHOI
JIETeKTHBHON M OXpaHHOH naesTenbHOCTH B POy, or 21 mas 1993 1. «O TamoxxeHHOM Tapude» u Ip.
COJIep)KaT CIEIMANbHBIE CTAaThM, BO3JArarollde Ha paOOTHHUKOB COOTBETCTBYIOIIMX OPIaHOB U
OpraHu3anvii 00SI3aHHOCTh MO HEpas3IJIAIIeHWIO CBEICHHH, CTaBIIMX WM M3BECTHBIMH B CBSA3H C
BBIITOJTHEHUEM CITY>KEOHBIX 0053aHHOCTEH M COCTaBJISIONIMX KOMMEPUYECKYI0 TaiHy NpPEANpHATHH U
OpraHu3alui.

W3 4yucna NMON3aKOHHBIX AKTOB, NPUHATHIX B Pa3BUTHE YKA3aHHBIX BBIIIEC IMPABHI, CIEXyET
BBIIENUTH TIpexae Bcero nocrtanosnenue [IpaButensctBa PCOCP ot 5 mexabpst 1991 1. Ne 35 «O
NEpeYHe CBEACHUM, KOTOpPBbIE HE MOTYT COCTaBIATh KOMMEPYECKYIO TaiiHy», yKa3blBarollee Ha TE
BUbI MH(OpMALKU, KOTOPBbIE HE MOTYT 3aCEKpEeuMBAThCsl yyacTHHKaMu oOopora. Llenblil psa uHbIX
MIOJI3aKOHHBIX aKTOB ITOCBAIICH JACTAU3AMU OOS3aHHOCTEH JODKHOCTHBIX JIMI COOTBETCTBYIOLIHX
OpraHOB MO COXpaHEHUIO B TailHe CBEICHHWH, IOJYYEHHBIX TMPH HWCIIOJHEHHU CIyKeOHOH
JESITEILHOCTH.

b. MopaJibHbIe, JKOHOMUYECKHE U NOJUTUYECKHE OCHOBBI 0XPAHbI KOMMEPYeCKO TAHMHbI

YscHEHHe OCHOB OXpaHbl CEKPETOB MPOM3BOJCTBA MOXKET OKa3aTh CYILIECTBEHHYIO MOMOIb B
JleTie TIPUMEHEHUS TOJIOKEHUW 3aKOHOJATENbCTBA O KOMMEPUECKOW TailHe. MopanbHOM OCHOBOM
3/IeCh CIYXXUT OuOneiickas 3amoBenb: «He ykpamam». DkoHOMHYecKas OCHOBA — 3TO IOOIIPEHUE
HOBOBBeAeHUH. [lonmuTHyeckas OCHOBA — 3TO MOIIHOE J10OOM OOJIBIIOrO OH3HECa, SBISIOIIETOCS
oOamaTeneM OOJBITMHCTBA MPOMBIIUICHHBIX CEKPETOB. M X0Ts Bpojie Obl OOIIENPUHSATO CYUTATH, YTO
KpacTb aMOPAJIbHO, MOJIOKEHUE H3MEHIETCS, KOTIa pedb 3aX0ANUT O BOPOBCTBe Hiei. [1o 3akoHy TsDKecTh
HaKa3zaHHUA 32 KPaXy UYyKOT0 HMYIIECTBA TPAAUIMOHHO OIPEHEICTCS MPONOPHUOHANEHO IIEHHOCTH
MOXUILEHHOr0. MopajbHas CTOpOHa BONpOCa CTAHOBUTCS MEHee SICHOM B CHUTyallMud, Korna paboTHHK
HEepeXoIUT K Apyromy paboTonarento, yHocs ¢ co0oil U npodeccroHanbHbIe HaBBIKY, U CIEHUPHIECKYIO
“HPOPMAIMIO HE B MaTepHalIbHOW (opMe, a B TrojoBe. 3aKOHOAATEIHCTBO O KOMMEpHYECKOW TaifHe
MpPU3BaHO CTHMYJIHPOBATh Pa3BUTHE B TEX 00JACTSIX MPOHM3BOICTBA, IJIE€ OTHOCHTENBHO Ciiaba MaTeHTHas
3amuTa. JlOCTaToO4uHO TPYAHO, HampUMeEp, BBECTH IMATEHTHYIO OXpaHy CEKPETOB MPOHM3BOJCTBEHHOTO
mporiecca, ¥ Mo3TOMY KOHKYPEHTBI MOTYT MX TaifHO 3aMMCTBOBATH M UCTONIB30BaTh. OJHAKO OTHOCUTEIHHO
MIPOCTO 3AIUTUTH MPOU3BOJICTBEHHBIC CEKPETHI KAK KOMMEPUECKYIO TaifHy, U B TAKOM CIIy4ae KOHKYPEHTHI
MOTYT WMH TOJB30BaThCAd TOJIKO, €CITM OTKPOIOT TaKOHM ke Crnoco® MPOW3BOACTBA CaMOCTOSITEIBHHO.
[TonmyuyeHne maTeHTa — MPOIECC JIUTEIBHBIA M IOporocTosiuid. [1o3ToMy KOMIaHHM HE MOTYT cede
MTO3BOJIUTH TATEHTOBATH JIF000E PAIMOHATN3ATOPCKOE MIPENTOKEHIE MITH HOBOBBEICHHE. A KOMMepUecKast
TallHa MOXET o0ecleurnBaTh OXpaHy CEKPEeTOB MPOU3BOACTBA M, CIIEJOBATEIbHO, CTHUMYJHUPOBATh
HOBaTOPCKHE TIPEIUIOKEHHSI, KakKJO€ M3 KOTOPBIX OTHOCHTENHFHO Majlo, YTOOBI CTatb OOBEKTOM
MIATEHTOBAHMS, HO X COBOKYITHOCTh CTAHOBHUTCS YK€ BeChbMa IIEHHOH. MHOTHE BHIIBI TAKUX TPEII0KECHIH
B NPUHIUIE HE MAaTEHTOCMOCOOHBI, MOCKOJbKY HE HECyT B ce0e HOBU3HBI M300peTeHus. B kauecTBe
IpuMepa BO3bMEM CITUCKH KJIHEHTOB. KoMMepueckas TaiiHa B 3TOM Cilydac MOXKET OBITh €MHCTBCHHBIM
CII0CO0OM OXpaHBI COACpIKaIICHCs B HIX HH(OPMAaIIHH.

Haxxe ecnu ObI He CyIECTBOBANIO "3aKOHOJATENBCTBA O KOMMEPUECKOH TaiiHe, OM3HeC Bce PaBHO
3acekpeunBai Obl nHpopMalu. OJHAKO OTCYTCTBUE IIPABOBOW OXPaHbl KOMMEPUYECKOW TaitHBI TOPMO3HUIIO
ObI 23 PEKTHBHOCTH XO3SMCTBEHHOM JeSITeIBHOCTH. JlepikaTelin KOMMEpPYeCKOH TalHBI MTOWIYT Ha JIFO0bIE
HEIPOU3BOIUTEIBHEBIC PACXO/BI, TAKHE, KaK, CKaKeM, (PU3UIECKIE OXpaHHBIE CpeacTBa (3a00PhI, 3aTI0PEI,
HII/I(prBaHI/Ie u l'[p.), €CJIM HE CMOT'YT IOJIaraTtbCd Ha HAACKHBIC ITPABOBLIC CPEACTBA OXPAHbI OT
HapyIICHUS KOMMepUecKol TaiiHbl. Eciu mpaBoBBIe cpencTBa (Hampumep, JOTOBOPHEIE YCIOBUS O
COOITIOIEHUH KOMMEPUYECKOH TaltHbI) OyIyT HEOOCTYIHEI [UTS IepKaTeneli KoOMMEepUeCcKo! TaliHbI, OHH HE



CMOT'YT 0e30macHo sl ce0sl 3aKII0YaTh KOHTPAKTHI, B TOM YHCIIE U TPYIOBbIEC, HEOOXOAUMBIE VIS

3¢ QeKTHBHOTO penIeHNs OCTaBIeHHBIX 331a4. HeaeKkTHBHOCTh 0XpaHbl KOMMEPUECKOH TaliHBI HMEeT
IBa ciencTBus: 1) 1060upoBaHie HHTEPECOB OM3HECA IO YCUICHUIO OXPAaHbl KOMMEpPUECKOil TaifHel, 2)
HEXEJIaHUe AeNIaTh HHBECTHILMH B T€ CTPaHBI, IIe ciada MpaBoBas OXpaHa KOMMEPUYECKO# TaltHEI.

B. CtpykTypa Me:KIyHAPOIHBIX 10T0BOPOB, MPeIyCMAaTPUBAIOIIUX 0XPAHY KOMMepP4YecKoii
TalHBI

MuHuMaIbHBIC MEKIYHAPOIHBIC CTAHAAPTHI MO 3aIUTE KOMMEPUYECKON TallHbI yCTAHOBIICHBI B
HekoTopbix koHBeHIMsAX W B Cornamenun TPUIIC. Tak, B ct. 10 bis I[lapuxkckoli KOHBEHIMH IO
OXpaHe MPOMBIIUIEHHOW COOCTBEHHOCTH TOBOPHTCS:

«l. Ctpanpr Coro3a 00s3aHBI OOECICUHMTHh TpakaaHaM cTpaH, ydacTByromux B Corose,
3¢ (HeKTUBHYIO 3aIMTY OT HETOOPOCOBECTHOM KOHKYPEHITUH.

2. AKTOM HeJOOpPOCOBECTHOW KOHKYPEHIIMM CUYUTAETCS BCSIKUH aKT KOHKYpPCHIUH,
MPOTHUBOPEYAIINA YECTHBIM O0BIUasiM B IIPOMBIIIJIEHHBIX W TOPTOBBIX JIENaX).

CloXHO YTBEpXKIaTh, YTO CMBICIOM H3JI0)KCHHOTO OXBAaTHIBACTCS TMOHATHE KOMMEPUYECKOU
taiiubl. Tem He MeHee, B TekcTe Cornamenus TPUTIC B cT. 39 roBoputcs:

«1. B mpomiecce obecniedenus 3¢(eKTUBHOM 3aIIUTHI OT HEAOOPOCOBECTHON KOHKYPEHIINH, KaK
310 mpexycmoTrpeHo cr. 10 bis [Tapwwkckoi kouBeHIHH (1967), CTpaHBI-yUYaCTHHUITH TOJDKHBI OXPaHSATh
3aKPBITYI0 HHGOPMAIIHIO .... M JAHHBIC, IPEOCTABISICMBIC X MPABUTEILCTBAM ...»

[anee B cTaThe NETANM3UPYIOTCS MpaBHUiIa OXpaHbl 3aKpbITOW WHpopMaIu. Mbl 0 HUX Oyaem
TOBOPHUTh B JPYTHX pasfenax. B Tekcre ke paccMaTpHBaeMOTO TOKYMEHTa TEPMHUH «3aKpBITas
uHGpOpMaIIHs» UCIONB30BaH JJIs TOr0, YTOOBI OYEPKHYTh, YTO 3alllUTa JOHKHA UATH 3HAYUTEIILHO
nanblie y3kux koHmenmuit XIX B., HampuMep TaKHUX, KaK «CEKpeThl Mpou3BOACTBay». CoriamieHue
TPUIIC — 310 mepBoe KpymHOE MHOTOCTOPOHHEE MEXKIyHApOIHOE COTJIANIEHUE, 00eCIeInBaronee
O0XpaHy KOMMEPYECKON TaliHBbI.

I'. lonsiTue 0OXpaHbl KOMMeEPYeCKOH TallHbI

[onmoxxenusimu Cormamenus TPUIIC ompenensercss MUHUMAaIbHBINH 00BEM MOHSATHS OXpPaHBI
KOMMEpPYECKOW TalWHBI Kak 3alluThl HMH(OpMAIMU, KOTOpas Ha 3aKOHHBIX OCHOBAaHHUSAX
KOHTPOIUPYETCS OPUAMIECKUAM M (PU3NIECKUM JIHIIOM B KOTOpasi:

a) SABJSIETCS CEKPETHOW B TOM CMEBICIIE, UYTO OHA JIMOO B LEJIOM, JIHO0 B KOHKPETHOM COYETaHHH
WIM PaCIOJIOKCHHH €€ KOMIIOHEHTOB HE SBISIETCS WM3BECTHOM MIIM JIETKO JOCTYIHOM JIMLIAM,
MPUHAISKANIM K OIPEACICHHOMY KpYTy, OOBIYHO HMEIONIeMY €0 C TOJOOHBIMH BHIAMH
uH(OpMAITHIH;

0) UMeeT KOMMEPYECKYIO IIEHHOCTh BBUY €€ CEKPETHOCTH;

B) B KOHKPETHBIX OOCTOSITENbCTBaX ObLIa IMOABEPTHyTa OIPEICICHHBIM pa3yMHBIM MepaM
OXpaHbl JIUIOM, KOHTPOJIMPYIOIUM 3Ty WH(POPMAIMI0O HA 3aKOHHBIX OCHOBAHMSX, B IEIIX
COXPAaHEHUS €€ CEKPETHOCTH.

JlaHHOe ompezaereHHE BKIIIOYACT TPH TaKUX 3JEMEHTAa, Kak: 1) CeKpeTHOCTh, 2) KOMMepueckKas
LEHHOCTh, 3) MEpBl IO COXPAaHEHHWIO CEKPETHOCTH. DTO BechMa MOX0Ke Ha 00BEMHOE OIpe/eieHHe,
cofeprkaieecs B 3akoHogarenscTse CIIIA. B HeM Harien cBoe OTpaXXeHUE CIOCO0 AABIEHUSI CO CTOPOHBI
peneranuu CoenuHeHHblx IlltatoB Bo Bpems Ypyrsaiickoro payszaa neperosopos mo I'ATT, rae yerko
IIPOCIIEKUBAIOCH  CTPEMJIEHHE NOJHATh MEXKAYHAPOIHBIH YpPOBEHb OXpPaHbl MHTEIIEKTYaJbHOM
COOCTBEHHOCTU JI0 YpoBHs, cymectByromero B CIIIA. B mnpouuioM MHOTHME CTpaHbl OTHOCHIIUCH K
BOIIPOCAM 3alIUTHl KOMMEPUYECKOH TalfHbI HE HHAUe, KaK K BOIPOCAM OXpaHbI CEKPETOB MPOU3BOJICTBA MIIN
MPOMBINUICHHONW cOOCTBEeHHOCTH. UTOOBI yIaoBIeTBOPATH TpeOoBanusm Cormamennus TPUIIC, ctpanamM—
wieHaM BTO mpugercs oXBaTUTh MPaBOBOM OXpaHOM BCE CEKPEThI, UMEIOINE KOMMEPUECKYIO LIEHHOCTb.
Koneuno, Bce cTpaHbl CBOOOAHBI B TOM, YTOOBI PACIIMPUTH MNPEACIbl OXPaHBI, YCTAHOBICHHBIE B
CornaieHun, cjeliaB HallMOHAIBHBIA YPOBEHb Jaxke Oosiee BBICOKMM. OIpeleneHneM KOMMEPUYECKOH
TaifHBI B HAIIMOHATFHOM 3aKOHOAATENBCTBE, KOTOpPOe B OyIyIieM, BeChbMa BEPOSTHO, CTAHET MOXOXKHUM Ha
onpeneneHue B Cornamenun TPUIIC, kak mpaBuio, ycTaHaBIMBAIOTCS CKOpee 00IIKe MPUHIUIIBL, HEXKEIN
TOYHBIC IIpaBHJIA. HOSTOMy cydaM U YYCHBbIM MNPUACTCA MNMOUCKATb OTBETHI Ha HEKOTOPLIE BOIPOCHI.
Hanpumep, Ha Bompoc 0 TOM, KakOB 00beM TpeOOBaHMH K 3aUHCICHIIO HH(POPMAIHH B pa3psil «CCKPETHOM
B TOM CMBICIE, YTO OHA JUOO B IEIOM, JUOO B KOHKPETHOM COYETAaHMM HIH PACIONIOXKECHUH €€
KOMITIOHEHTOB, KaK IpaBWJIO, HE SBJSETCS M3BECTHOM WIM JOCTYHMHOW JIHMIaM, NPUHAUICKAIIIM K
OTIPENICTICHHOMY KpPYTy, OOBIYHO HMEIOIIEMY JAel0 ¢ MOJAOOHBIMH BuaaMu HH(popMmanum»'»' Hembss He



MIpHU3HATh, YTO JABE WM JaK€ HECKOJIHKO KOMIAHWH HE3aBUCHMO APYT OT JApyra MOTYT pa3paboTarb
OJIMHAKOBBIE CEKPEThI MPOU3BOJCTBA. TOUHO Tak k€ HENb3sl HE MPU3HATh, YTO BIAJENCL] TAKOIO CEKpeTa
MOXET BBIJATh JUIEH3UIO HAa €r0 UCIOIB30BAHNE TPETHUM JIUIIAM — IPOU3BOAUTEISIM B JAHHOM OTpaciy.
OpHako ecny Kakaas KOMIaHHUs OTPaciy MCIONB3YeT JaHHBIM TEXHOJOTMYECKUN MpOIece, TO €10 HENb3s
HE MpPU3HATh OOIEU3BECTHBIM NMPHUEMOM IMPOU3BOACTBA. MH(popManus sBisieTcss oOMIENOCTYIHOM, eClH,
HalnpuMep, Ha3BaHMSA U aJpeca BCEX MarasMHOB, TOPTYIOIIMX OINpPEJCICHHBIM TOBAPOM, B KOHKPETHOM
ropoie MOXXHO HaWTH B TeneoHHOM crpaBouHHKe. OOBIBATENI0 HEM3BECTHO, KAKWE AaKIWUHU JIydIle
OpoJarTCa Ha OMpXKe CErofHs, HO 3Ta MH(pOpMaLus MIHUPOKO AOCTYNHA OpOKepaM, KOTOpPhIE BXOJST «B
KpYT' JIUI, KOTOPHIM MMeeT Jefo ¢ JaHHOM uHpopmanumeit». [losTroMy naHHas mHpOpMAIMs Takxke He
SIBJISIETCS KOMMEPYECKOW TalHOM.

Jpyroii Bompoc- KakoB OOBEM IOHATHS «KOMMEpUecKas IEeHHOCTH»? OIHH BHIB WH(POPMAINH
MOTYT HE MpPEACTaBIATh HUKAKOH LEHHOCTH. Jl[pyrue MOryT MMETh IICHHOCTh, HO HE KOMMEPUYECKOTO
xapakrepa. Hanpumep, ouH U3 aMEepUKaHCKUX CyZOB OTKa3all B IIpaBe Ha OXpaHy LIEpKOBHBIX TAUHCTB Kak
KoMMepuecKkor TaifHbpl. Cya MCXOIUI U3 TOTO, YTO 3TU TaUHCTBA MOT'YT UMEThH OINPENEICHHYIO TYXOBHYIO
LIEHHOCTh AJIS IIEPKBU, HO KOMMEPUYECKOI [IEeHHOCTH OHH He NMpeAcTaBiaoT. OCHOBHAS LEb ONpeeIeHUs
KOMMEpPUYECKOIl ILeHHOCTH MH(OpMAalMd COCTOMT B TOM, UTOOBI BBINTH 3a TpeAedsl paHee
CYIIECTBOBABIIETO IIOJIOKEHHS, B KOTOPOM YIOp [eNayicsl Ha CHEOU(PHUSCKHH XapaKkTep BHIOB
CEKPETHOCTH, TAKUX, KaK CEKPEThl IPOU3BOACTBA UK 3aKPbIThIE CIIMCKU KIUEHTOB.

Tpetuit 37eMEHT — «pa3yMHBIE» MEphl II0 COXPAHEHHIO CEKPETHOCTH — BKIIOUEH B
paccMaTpuBaeMoe MOHSATHE B IIEISIX YCTAHOBJICHHS HIDKHETO M BEPXHETO IPEAEIoB 00BeMa yCUIHH,
TpeOyromuxcss Ui COXpaHEHUs cekpeTHocTu. HinkHuit mnpepen, TpeOyromuil, COOTBETCTBEHHO,
MHHHUMAJIBHBIX YCHJIMH, UMEET IIeIb IPOCTOr0 YBEJOMIICHHSI O TOM, YTO JaHHAsi KOHKpeTHasi HH(opManus
OTHOCHUTCS K pa3psmy CeKpeTHOHl. Mepsl 3TOro ypOBHSA CIOCOOCTBYIOT JKOHOMHH PECypPCOB
MIPaBOOXPAHAUTENFHON CHCTEMBI B 3allUTe WHGPOPMAINH, OO0NaJaTeNlb KOTOpOoH Mano 3aboTuTcs o
coxpaneHuu ee B TaiiHe. Tak, B CIIIA oxuH M3 NUBOBapEHHBIX 3aBOJIOB OPIraHU30BBIBAN TYpbI ML
IIOCETUTENECH, BO BpeMs KOTOPBIX MX 3HAKOMMJIM C IPOLIECCOM H3TOTOBJIIEHUS NMBA, a B KOHIE Typa
yCTpauBaJId Jerycranuio. WMmkeHepsl (UPMBI-KOHKYPEHTa BKIIOUIINCH B TaKOW TYp U CKOMHPOBAIH
IpPOU3BOACTBEHHBIN mpouecc. B xoae cynmebHoro pasbupaTenbcTBa CyA HMPU3HAN, YTO MOCTpajaBIIas
KOMIIaHMs HE MpUHsUIA pa3syMHBIX Mep U1 OXpaHbl CBOMX CEKPETOB, YTO MOKET O3HA4aTb OTCYTCTBHUE
KOMMEpPYECKOW TaliHbl B €€ NPOM3BOJICTBEHHBIX Ipoleccax BepxHuil mpenen — 3TO MNpUHATUE
MaKCHUMaJNbHO pa3yMHbIX Mep. Takue Mepbl COOCTBEHHUKA HH(OpManuu OCBOOOXKAAIOT €ro OT
HEOOXOMMOCTH NpEIIPUHUMATh SKCTPEMaIbHBIE PACXOMBI IS OXpaHbl CBOMX CEKpeToB. Bop He Moxer
oTpaBibIBaTh ceOs TeM, 4TO Ha JBepsSX KaOWHETa ¢ XpaHANIeHCS B HEM CEKpETHOH WH(popManuend ObLIu
crabble 3amopsl.

I'paxnanckuii kojgekc P® ompenenseTr KOMMEpUECKYHO TalHY KakK uH@opmayuio, umeruyio
0elicTNBUMENbHYIO UTU NOMEHYUATLHYIO KOMMEPUECKYI0 YEeHHOCMb 8 CUTY ee Heu3B8ecmHOCU mpemvum
auyam, K KOmopou Hem c80000H020 OOCMYNA HA 3AKOHHOM OCHOGAHUU U NO OMHOWIEHUIO K KOMOPOU
obaadamensy uHGoOpmayuu npuHUMaem mepuvl Kk oxpare ee kouguoenyuarvrocmu (. 1 ct. 139). OtBeyas
BCEM IIPH3HAKaM, CBOHCTBEHHBIM HHTEIUICKTYaIbHOW COOCTBEHHOCTH, M OyIydH OJHUM H3 €€ OOBEKTOB,
KOMMepUecKast TaifHa 00JIaaeT psaoM CrieluMUIeCKUX 0COOCHHOCTEH.

Ilpexne Bcero crneayeT OTMETUTb, 4YTO B €€ OCHOBE JEXKHUT paxmuueckas MOHONONUS
OIPE/IETIEHHOT 0 JIMLIA HA HEKOTOPYIO COBOKYIIHOCTh 3HaHUM. IIpaBoBble cpencTBa, KOTOPBIMH pacnojaraeTt
o0saaTens KOMMEPUECKOH TalfHbI, XOTA U MPEAOCTABIAIOT €My U3BECTHBIE BOZMOXKHOCTHU JJIS1 OTPakI€HUS
€ro UHTEPECOB, ABNIAIOTCS MeHee 3(P(HEKTUBHBIMU, YEM T€, KOTOPBIC UMEIOTCS B PACHIOPSKEHUH BIIAJIENIbLEB
WHBIX 00BbEKTOB MHTEIIEKTYalIbHONH COOCTBEHHOCTH. [109TOMY Mpeskie BCero OT caMoro mpaBoobianaTens,
OT TIOJIHOTHI U Pe3yJIbTaTHBHOCTH NMPHHUMACMBIX UM MEp 110 COXPAaHCHHIO €ro (pakTHIeCKOH MOHOIOIHU
Ha 3HaHHUE 3aBUCHUT >KU3HEHHOCTh €T0 IIpaBa Ha KOMMEPUYECKYIO TalHy.

BaxHoil 0COOCHHOCTBIO KOMMEPUYECKOIl TalHBI SBISIETCS, ajiee, €e HAauOOIbINAs YHUBEPCANbHOCTD
cpean Ipyrux OOBEKTOB  HMHTEIUICKTyalbHOM  coOcTBeHHOocTH. Ecmm  moxm  m3o0peTeHMsAMH,
MPOMBIIUICHHBIME ~ 00pa3llaMy, TOBapHBIMH 3HAKAMH H WHBIMH OOBEKTAMH HHTEIUIEKTYaIbHOM
COOCTBEHHOCTH 3aKOH IIOHMMACT BIIOJHE ONPEAEICHHBIC Pe3yIbTaThl HHTEIUICKTYAIBHOM ESITENbHOCTH, TO
TI0J] TIOHATHE KOMMEPYECKON TalHBI MOTYT OBITH TIO/IBEICHBI CaMbIe pa3HOOOpa3HBIE CBEIICHHUS, CBSI3aHHBIC
C TIPOU3BOJICTBOM, TEXHOJIOTHYECKOH HH(OpManuei, ynpapieareM, GUHAHCAMH U APYTOH NESTETHHOCTHIO
npeanpuHuMarens. Ilpu 3ToM KoMMepueckoil TailHON MOTYT OBITH OOBSBIEHBI BIIOJIHE MOTEHIUAIBHO
MATEHTOCIIOCOOHBIC PpeIIeHHs, KOTOpHIE MpPaBOOOIagaTeNnbh IO KAaKUM-THOO TPHYMHAM HE JKEJaeT
00Hapoa0BaTh U MATEHTOBATh B YCTAHOBJIEHHOM IOPSIZIKE.

Bmecte ¢ TeM BO3MOXHOCTU MpeANpHHUMATENEH IO OTHECEHHIO CBEACHUM, CBSI3aHHBIX C UX
JeSITeNIEHOCTBI0, K KOMMEpUecKoil TaifHe He Oe3rpaHudHbL. JI1000€ rocynapcTBO BIpaBe OCYILECTBISTH
KOHTPOJIb 32 JAEATENbHOCTBIO MpeNNpUHUMATENeH, CIeaUTh 32 CBOEBPEMEHHOCTHIO M IMOJHOTOM yIIaThl
HAJIOTOB, OLICHUBATh BO3ACUCTBHE UX AEATEIBLHOCTU HA OKPYXKAIOLIYI0 cpeay U T.1. [lo3ToMy noBceMecTHO



3aKOHOM, MHBIMH MPaBOBBIMH aKTaMH WJIM CYAE€OHON NMPaKTHKOW ONPENEIsIOTCS CBEACHHS, KOTOPhIE HE
MOTYT COCTaBISITh KOMMEpYECKyro TaiiHy. B P®D kpyr Takux cBeJEHUH yCTAHOBJIEH MOCTaHOBJICHHEM
IIpaButensctBa PCOCP ot 5 gexadps 1991 r. Ne 35 «O nepeuHe cBefeHHH, KOTOPBIE HE MOTYT COCTABIISTh
KOMMEPUYECKYI0 TaiiHy», a Takke HEKOTOPHIMH APYTMMH akTaMH. B 4acTHOCTH, HE MOTYT COCTaBIATh
KOMMEpPUYECKYI0 TalHy ydpeauTeNbHbIe IOKYMEHTHI, JOKYMEHTBI, JAlOUIMe MpaBO 3aHUMAThCs
HNPEANPUHUMATEIECKOX  IESTEIbHOCTRIO; CBEACHUS MO0 YCTAHOBJICHHBIM (opMaM OTYETHOCTH O
(hMHAHCOBO-XO35MCTBEHHON NEATETBHOCTH U HHBIE CBEACHHS, HEOOXOAUMBIE [UIS TIPOBEPKH MPABUIIBHOCTH
HCYHCIICHHS U YIIaThl HAJIOTOB M APYTHX 00s3aTeNIbHBIX IUIATeXeil; JOKYMEHTHI O IIIaTeXeCIoCOOHOCTH;
CBEJICHHS O YHCIEHHOCTH, COCTaBe paboTalOIMNX, UX 3apaboTHOM IIaTe ¥ YCIOBUAX TPy/Ia U Jp.

Kommepueckas TaiiHa Kak OOBEKT MHTEIIEKTYaTbHONH COOCTBEHHOCTH He mpebyem opuyuaibHOco
NPUSHAHUA ee OXPAHOCNOCOOHOCMU, TOCYIAPCTBEHHOW PETUCTPAIIMY WM BBITOJHEHHUS KaKUX-THO0 MHBIX
(opmanbHOCTEH, a TakXkKe YIUIAaThl TOCYJAapCTBEHHBIX IOIIIMH. JTO TaKKe MMEET 3HaueHHe B BBHIOOpE
JaHHOH ()OPMBI OXpaHBI JOCTHTHYTOTO Pe3yNbTaTa MHTEIIEKTYalbHOH AEATENBHOCTH CPEOH MMEIOLIUXCS
BO3MOYHOCTEH.

TakoBbl OCHOBHBIE OCOOCHHOCTH KOMMEpUECKOH TaWHBI Kak OOBEKTa HHTEIUIEKTyalnbHOU
COOCTBEHHOCTH. [IX aHATH30M, OHAKO, XapaKTEPUCTHKAa KOMMEpPUYECKOil TaifHbI He orpanudnBaercs. Kak u
[0 OTHOIICHWIO K JPYIMM OOBEKTaM WHTEIUIEKTYaJbHOH COOCTBEHHOCTH, IPHMEHUTENBHO K
KOMMEpPUECKOIl TailHe 3aKOH YCTaHABIUBACT P Kpumepues oXpaHocnocobHocmu, KOTOPBIM OHA JOJIKHA
CIIOCOOCTBOBATH, YTOOBI ITOJIB30BATHCS] MPAaBOBOM OXpaHOH. OCOOEHHOCTBIO PACCMATPHUBAEMOTO OOBEKTA
MHTEIUICKTYyaIbHOH COOCTBEHHOCTH SBISIETCS TO, YTO IPOBEPKa OXPaHOCIIOCOOHOCTH KOMMEPUYECKOil
TailHbI OCYILECTBISIETCS HE B MOPAIKE CHENMANbHON MpeABAPUTENILHON MPOLEAYPHl, @ TOIbKO TOTrAa, KOTAa
IpaBO Ha KOMMEPUYECKYIO TalHy HapyIIaeTCsl UM OCIapuBaeTCs U TpeOyeTcsl yCTaHOBUTh, CYLIECTBYET JIN
OHO BOOOIIIE.

Poccuiickoe 3aKOHONATENBCTBO, KaK W 3aKOHOAATENHCTBO OOJBIIMHCTBA EBPONEHCKUX CTpPaH,
IpeABSBISIET K KOMMEpUECKol TalHe ciemyiomue Tpu TpeOoBaHMA. Bo-mepBhIX, MHpOpManus AOIKHA
UMETb OelCMBUMENbHYI0 UMY NOMEHYUANbHYIO KOMMEPYECKYI0 YEeHHOCHb 6 CUNY ee Heu3secmHoCmu
mpemvum Jauyam. B COOTBETCTBMM C MJaHHBIM KpHTEpHEM W3 HYHCJIA CBEJCHHUH, COCTABIIAIOMINX
KOMMEpPUYECKYI0 TalHy, HUCKJIIOYAIOTCS Te, KOTOpble HE NPEACTABISIIOT HUKAKOrO MHTepeca JUis
OKPY’KaIOIIX, KOTOPbIE HE MOTYT OBITH HCIIOIB30BaHbI TPETHUMH JIMLAMH IS TOCTHIKEHHS CBOUX LEINEH,
KOTOpBIE HUKTO He MpHoOpen Obl, eciii ObI OHU OBLIN TpeUToXKeHB! K poaaxe. Kpome Toro, Te cBeneHwus,
KOTOpble 007aa0T ACHCTBUTENbHOM WM TMOTEHIMANbHOW LEHHOCTBIO, JOJKHBI OBITh HEH3BECTHBI
TpeThbuM JunaM. [log TpeThMMHU JHIIAMH B JAHHOM Cly4dae IMOHMMAIOTCA T€ JIMNA, I KOTOPBIX 3TH
CBEJECHUS IPEICTaBIAIOT KOMMEpUYecKui wuHTepec. Mmm Moryr OBITh Apyrue mpennpHHAMATENH,
KOHKypUpylollue C o0yafaTeneM KOMMEpPYECKOH TalfHbI, €ro KOHTPareHThl IO XO3SHCTBEHHBIM
o0s3aTeNbCTBAM, IOTPEOMTENM €ro MPOAYKLUH, padoT M ycuyr M T. A. V3BEeCTHOCTh CBEACHHUI
JOJDKHOCTHBIM JIMIIAM M MHBIM PaOOTHMKaM OPraHOB M OPraHU3aLUH, KOTOPBIM 3TH CBEICHUS CTAIH
M3BECTHBI B CBSI3H C BHITOJHEHHEM MMH CITY)KEOHBIX 00A3aHHOCTEH M Ha KOTOPBIX JIEXHUT 00S3aHHOCTH IO
COXpaHEHUIO UX B TaliHe, HE MPEIMATCTBYET NPU3HAHUIO HH(POPMALIUN KOMMEPUECKOH TaltHO.

Bo-BTOpBIX, K HH(DOPMAITHH, COCTABIIAIONIEH KOMMEPUYECKYIO TalHY, He 00ANCHO Obimb C80O00HO20
oocmyna Ha 3aKOHHOM OCHOBaHMH. Ecmm cooTBeTcTBylomas wHpOpManus MOXET OBITh MONydYeHa
3aKOHHBIM 00pa30M JIOOBIM 3aUHTEPECOBAHHBIM JIUIIOM, HalpUMEp ITyTE€M U3Yy4EHHs OTKPBITBHIX JAHHBIX,
aHanu3a 0oOpa3IOB BBIMTYCKAaeMON MPOIYKIMH, 3HAKOMCTBA C ITyONUKALMSMHU U T.N., OHa KOMMEPYECKOil
TalHOW HE MPU3HAETCS.

B-tpeTbux, uT00B! HHpOPMAIUS CUUTATIACh KOMMEPUYECKOH TalfHOH, TpeOyeTcsi, 4To0bl 001agaTens
UH(pOPMAIMK IPUHUMAI Mepbl K oxpaHe ee KoHguoenyuanrsrocmu. CHEKTp 3TUX Mep BecbMa obmmpeH. K
HUM MOTYT OBITh OTHECEHBI Pa3sHOOOPa3HBIE MEPHI TEXHUYECKOTO, OPTaHH3AIOHHOTO U IOPUANYECKOTO
XapakTepa, KOTOpble HalpaBlCHbl HAa TO, YTOOBI OrpaiuTh HHGOPMAIUIO OT HECAHKIUOHUPOBAHHOTO
JOCTyHa TpeThux Jull. I1pu 3ToM, KOHEUHO, He TpedyeTcsi, YTo0k! 00nagaTens HHHOpMaLUU IPHHUMAT BCE
MBICIIIMBIE CPEJCTBA AT €€ OXpaHbl. BakHO, 4TOOBI M3 €ro KOHKPETHBIX IEHCTBHH SBHO CIIEIOBANIO
JKeJTaHHe COXPAHUTh OINpe/ieTIeHHbIe CBEICHHS B TalfHe OT OKpykaromux. CieayeT moquepkHyTbh, 9TO MpH
3HAYMMOCTH BCEX HA3BaHHBIX BBIIIEC YCIOBUN OXPAaHOCIHOCOOHOCTH KOMMEPUYECKOH TaWHBI MOCIETHEE U3
HUX SIBISIETCA, TIOXKamyH, pematomuM. Ecin, HanpuMep, ob6magarens nHOpManuy He 03a00THIICA O TOM,
YTOOBI BO3TIOXKUTH Ha KOHKPETHBIX JIHILL, OyJb TO HaeMHbIe paOOTHHKHM MM KOHTPAreHTHI, 00s3aHHOCTh IO
HEpas3rIallleHUI0 U3BECTHBIX MM CBEACHUI, €ro IaHChl Ha 3alUTy HApYIICHHBIX HHTEPECOB KpaiiHe
HEBEJIUKH.

ITomMuMO KOMMEpYeCKOH TaiHBI POCCHICKOE 3aKOHOAATEIBbCTBO BBIJEIACT €Ilie HeCKOJbKO BHUIIOB
CBEJIEHUH, KOTOpbIE MOJDKHBI COXpaHAThCS B TaiiHe. Peub, B 4acTHOCTH, UAET O TOCYAApPCTBEHHOIH,
BOCHHOH, MEUITMHCKON, HOTApUAIbHOM, aJBOKATCKON, OAHKOBCKOH TaliHaX, JTMYHOW U CEMEHHOH TaiiHe,
TalfHe yCHIHOBJIEHHS, TaifHe cieAcTBUA U T.A. OTHOIIECHNUS, CBSI3aHHbBIE C KaXIOH W3 Ha3BaHHBIX BBHIIIC H
HEKOTOPBIMM ~ JPYTUMU  BUAAMHM  TaifH, CHENUaIbHO  PETNIAMEHTUPYIOTCS  COOTBETCTBYIOILIUM



3aKOHO/IaTEeNIbCTBOM, YCTAHABIMBAIOLIUM KaK IPaBoO Ha COXpPAHEHHUE OINPEEIEHHBIX CBEIEHHUH B TaliHe, Tak
U OTBETCTBEHHOCTh JIMI, pa3riacUBIIMX HX 0e3 caHKUuM mpaBooOianarens. Kommepueckas TaiiHa
OTIIMYAETCS OT BCEX ATHUX BUJOB TalfH TEM, YTO CBEJICHUS, €€ COCTABJIAIONINE, OTHOCATCS K KOMMEPUECKOH
JEeSTEbHOCTH NMPEeANPUHUMATENS U UMEIOT KOMMEPUECKYIO K€ LIEHHOCTb.

Hapsny c TepMHHOM «KkOMMepueckas TaiHa» B 3aKOHOJATENbCTBE W Ha MPAKTHKE HIMPOKO
UCTIOJNB3YIOTCA TaKue TEPMHUHBI, KaK «CEKPEThl IPOW3BOJACTBa», «HOY-Xay», «TOPTOBBIE CEKPETHI»,
«KOH(pHICHINATbHAS WHPOPMAIMD» W T.OI. XOTS KaXIBIH M3 HAa3BaHHBIX TEPMUHOB HMEET MPUCYIIHH
JUIIb €My OTTEHOK U MIPUMEHSETCSI OOBIYHO B TOCTATOYHO OIPENEICHHON CUTYyalluu, Bce OHU 0003HAYaloT,
B CYIIHOCTH, OJJHO U TO XK€ TOHATHE, KOTopoe B HOBOM 'K momydnsino HauMeHOBaHHUE «CiIyXeOHas |
KoMMep4decKkasl TaiiHa». MOKHO JJ0r0 CIOPUTH O TOM, SIBJIAETCS JIM 3TO HAaMMEHOBaHHE HaWJIYYIlUM, HO C
3aKpeIIeHHeM €ro B 3akoHe HeoOXomamMo cumTathes. Ecmu  oOpatutecst K 3apyOeskHOMY
3aKOHOJIATENILCTBY, TO B OOJIBIIMHCTBE CTPaH 3TO TMOHATHE UMEHyeTcs «trade secrets» WM «TOProBble
CEKpEeTB», YTO TOXKE, KOHEYHO, BEChbMa MNPUOIIDKCHHO BBIPAXKAET CYTh 0003HAYACMOTO WM SIBICHHUSL.
[losTOMy BakHO HE TO, Kakoe Ha3BaHHE HMeeT HH(opMamms, KOTOpas OXpaHAETCS 3aKOHOM OT
HECAHKIIMOHUPOBAHHOTO JOCTYIa TPETbUX JIUII, & TO, KAKUM TpeOOBaHUSIM OHA JOJDKHA COOTBETCTBOBATD.

. Cpok oxpaHbI KOMMeEPYeCKOoii TAalHbI

B cootBetctBuu ¢ monoxkenusmu Cormamenns TPUIIC, npu cobmoaeHnN IPOYXX YCIOBHH, CPOK
JeficTBUA TpaBa Ha KOMMEpPUECKYI0 TallHy HE OrpaHMuYeH. JTOT CPOK UIUTCS CTOJBKO, CKOJBKO AAHHAs
uHbopMalMsl OTBEYAaeT YCJIOBUAM, HW3JOKEHHBIM BbIlIe. Takoe MOJOKEHHEe 3HAYUTEIbHO OoJee
OJaronpuaATHO MO CPABHEHHIO C NMATEHTHOH OXpaHOHM, CPOK NEHCTBUS KOTOPOH B OOJNBLIMHCTBE CTPaH
ucrekaer depe3 20 JeT mocie AaTHl NOAA4YM 3asBICHMS WIM JaXe paHee, €CIHM IMAaTEHTOOOIIamaTeNhb
MepecTaeT OIUIauMBaTh MOLUIMHY 3a MoJAep)kaHue mareHTa B cuwiie. C Apyroil CTOpoHBI, B OTHOIIEHUU
KOMMEpPYECKOH TalfHbI CYIIECTBYIOT peallbHbIe PUCKH, TOCKOIBKY (00 3TOM MBI OyJIeM TOBOPUTH HUXKE) 3Ty
TalfHy MO>KHO yTPaTHTh B JIF0O0E BpeMs JTMOO BBUIY HEOCTOPOXKHOCTH e o0iagaTens, JIH00 B pe3ysIbTaTe
«HACTBIPHOCTI APYTHUX JIML.

Crneuuduieckoil 4epTod KOMMEpPUYECKOW TaWHBI, BBIACTSIONIEH €€ cpead OpYrux OOBEKTOB
UHTEIJICKTYaJIbHOM COOCTBEHHOCTH, SBIISICTCS HEOSpAHUYEeHHOCMmb Ccpoka ee oxpanul IlpaBo Ha
KOMMEpPUECKYI0 TallHy AEHCTBYeT IO TeX IOp, IOKa cOoXpaHsercs (paKTHIecKas MOHOIIONHUS JHIA Ha
UH()OpPMAIHIO, KOTOPOE e 00pa3yeT, a TAKKEe UMEIOTCS] MPEAyCMOTPEHHBIE 3aKOHOM YCIIOBUSL €€ OXPAHBL.
OT0  00CTOATENBCTBO  JenaeT u30paHue JaHHOW  (OPMBI  OXpaHBl  IIPUBJICKATCIBHBIM  JUIS
IpeJIpruHUMaTee B TeX Cilydasx, KOrza UX HE yAOBJIETBOPAET IPUHIUII CPOYHOCTH TATEHTHOU OXpaHBbI.

E. He3zakoHHBIe crIOCO0BI NOTYy4YeHHs] KOMMEPYeCKOi TaliHbI KOHKYPEeHTAMH

Cornamenne TPUIIC comepXHUT HEKOTOpBIC YKa3aHHs Ha CIIOCOOBI, KOTOPbIE CUMTArOTCS
HE03BOJIUTENILHBIMU JJIS 3aBJIaJICHU MHPOpMalMeH, COCTaBIISIoNIeH KOMMEpUECKyro TaifHy. B ux umcie
ectb Ttakoe: «lOpummueckwme u (QU3MUYECKWe JHUIA, HAa 3aKOHHBIX OCHOBAHHUSX KOHTPOJHPYIOIINE
ONPEJCICHHYI0 UH(QOPMAIMI0, MOIyT HpeAOoTBpaliaTh €€ HECAHKIMOHHUPOBAHHOE PAaCKPBITHE,
NpUOOpPETCHNUE WIIM HCIONB30BaHWE TPETHUMH JHMIAMH, KOTOpBIE AL 3TOTO JEHCTBYIOT cIoco0amu,
IPOTUBOPEYAIIMMU IIpaB MWJIaM UYECTHOI'O BEIEHUS KOMMEpPUECKOM IpPaKkTUKW...» Ilpu 3ToM cMbIca
BBIPQXKEHHUS «CHOco0aMu, MPOTHBOPEYAIIMMHU IPaBUJIaM YECTHOTO BEACHHS KOMMEPUYECKOW MpPaKTHUKK
pacKphIBacTCs CIEAYIONMM 00pa3oM: 3TO «TakKHe CHOCOOBI, KaK HECOOMIOACHUE TOTOBOPHBIX YCIOBHH,
370yTIOTpeOIeHNe TOBEpHEM WM CKIOHEHHE K 3TOMY, BKIIOYasl MpHOOpeTeHne 3aKpBITOH WH(OpMAINH
TPETbUMHU JIMLIAMH, KOTOPbIE 3aBEIOMO 3HAJIH JIMOO MPOSBUIM HEOCTOPOXKHOCTH B OTHOLIEHWH TOTO, YTO
UMEHHO TaKHUMH criocobaMu OblIa ToTy4YeHa IpruoOpeTeHHass MU WH(GOPMAIIHSD.

SIcHO, 9TO B «CHOCOOBI, IPOTUBOPEYAIIHE TIPABIJIAM YECTHOTO BEICHHS KOMMEPUECKON MPAKTHKN
BXOJAT U TaKue€ BUIbl NPECTYIHBIX ACUCTBUI, KaK MPOHUKHOBEHUE B JEJIOBBIE MOMEIIEHUS KOHKYPEHTa,
IpOCIyHIMBaHUE €ro TeneoHoB U MoAkyn ero corpyaHukoB. Cornamenue TPUIIC comepxxut u apyrue
IIOJIOJKEHMSI, B COOTBETCTBUM C KOTOPBIMU IIPOSACHSIOTCS M PaCIIUPSAIOTCA MPAKTUUECKUE BO3MOXKHOCTH
OXpaHBl KOMMEpPYECKOH TalfHBI, MOCKONBKY 0T cTpaH—ydactHum BTO t1pebyercs HE mpocTo
3aKOHOJATENbHOE 3alpELICHUE SBHO KPHUMUHAIBHBIX CIOCOOOB AEHCTBUI, HO U NPHHATHE MEp IPOTUB
MOTPAHUYHBIX C MIPECTYMHBIMHU BUIOB JIEATEIHHOCTH.

Xots ['paxxknanckuii kogexc P@ He yka3piBaeT Ha TO, KaKWe METOJBI MOJTydeHUs] HHDOopMaIuu
SBIISIFOTCS. HE3aKOHHBIMU, TAaHHBIN BOIIPOC HE MPEACTaBIsIeT 0co00il cioxHocTH. Bo BceM Mupe K uuciy
TaKUX METOJI0B OTHOCST IIPOMBIIUICHHBIH IMHOHAX, TOAKYH CIy)XKaIluX 00JIagaTesi KoOMMepUYecKon
TaliHbl, IPOHUKHOBEHHUE B IOMELLEHHE, IPOCIYILIMBAHUE CPELICTB CBSI3U, BCKPHITHE KOPPECTIOHAECHIIUH U
T.A. BONBIIMHCTBO U3 HA3BaHHBIX U NMOJOOHBIX UM JIEHCTBUI 3alpeleHbl 3aKOHOJaTeILCTBOM 1 00pa3yroT
COCTaBbI AIMUHUCTPATUBHBIX WM YTOJIOBHBIX IPABOHAPYIIEHUH (CM., Hanpumep, cT. 183 YK P®). B tex



CllyJasix, KOT/a CIelMallbHOTO 3apeTa Ha HCTOIb30BaHHE HEKOTOPBIX Mep B ACHCTBYIOIIEM
3aKOHOJIATENILCTBE HE COACPIKUTCS, CIACTYST UCXOMUTh U3 CMBICTA TIPABHII, 3AMPEIIAFOIIIX
HEJJ0OPOCOBECTHYIO KOHKYPEHIHIO.

7K. IIpaBomepHbIe crioco0bI MOTYyYeHH KOMMepUYecKoil TaliHbI '’ KOHKypeHTaMu

Crnemyer OTMETHTh, YTO CYHIECTBYET TPH OUYEHb BAXKHBIX CHOCo0a MONyYEeHUS KOMMEpPUYECKOU
TalfHBI, Ha KOTOpPBIC HE paCIPOCTPAHSAIOTCS 3amnpeTuTeNnbHble monokeHus Cormamenus TPUIIC: 1)
HE3aBUCHMOE OTKpBITHE, 2) 00paTHBIN TeXHUUECKUH aHanu3, 3) moOpocoBecTHOE mMpHoOpeTeHue. Bee Tpu
croco0a CUUTAIOTCS «IeCTHHIMU BHIAMU KOMMEPUECKOH MPAKTHKI.

1. HezaBucumoe OTKphITHE

Hu B ogHOM cTpaHe Mupa KOMMepuecKas TailHa He MMEeT OXpaHbl OT HE3aBUCHUMBIX OTKPBITHA.
Benenue nogo0HOH OXpaHbl MOJOPBAJIO OBl OCHOBBI MATEHTHOM CUCTEMBI, KOTOpasi 00ECIIEYMBAET 3aLUTY
paB TaTeHToOONanaTeNss OT HE3aBUCHUMOIO OTKPBITHS B OOMEH Ha OOHapoJOBaHHE UM 3aKpBITOH
“HPOPMAINH U Tepenady ee B OONICCTBCHHOE IMOJh30BaHHME MO MCTCYCHHH CPOKa MAaTCHTHOH OXpaHBL.
Ob6nanarenp HE3aMAaTEHTOBAHHOTO MPOU3BOJCTBEHHOTO CEKpETa PUCKYET ero yTpaTHTh B JI000H MOMEHT.
KoHKypeHT, KOTOpHIii JlenaeT He3aBUCHUMOE H300pETeHHE, MOXKET €ro 3aCeKPETHTh KaK KOMMEPUYECKYIO
TaifHy, ¥ B 9TOM CIIy4ae BO3HUKAIOT J[Ba 00JamaTeis OJHOTO M TOTO )K€ CeKpeTa. AJBTEPHATHBOMN dTOMY
MOJIOKEHUIO BBICTYMAET BO3MOXKHOCTH MOJYYEHHMsS TaK Ha3bIBaEMOTO 3arpaJUTeNbHOr0 MaTeHTa, Kak
criocoba 3amuThl COOCTBEHHOM HH(popManuu. B HEKOTOpBIX cTpaHax MOJIy4EHHE 3arpaguTesIbHOTO
MaTeHTa B TMOZOOHOW CHTyallMH WCHONB3YEeTCS ISl TOTO, YTOOBI BOCIIPENSATCTBOBATH HCIIONB30BAHUIO
n300peTeHHsT IEPBBIM U3 IBYX CyObekToB. KOHKYpeHT, 3amuTHBOMN ce0sl TaKUM 00pa3oM, MOXKET, €CIH
3aX04eT, 0OHAPOIOBATH CBOM CEKPETHI, HO IPU 3TOM OH TIOJHOCTHIO YTPAUMBAET MPAaBO HA KOMMEPUYECKYIO
Taifny. KomMMmepdeckas TaifHa MOXeT OBITh yTpaueHa TAaKXKe B COBEPIICHHO 3aKOHHOM CHTyalnu, KOTjaa
HE3aBUCHMBIN YUEHBIH-HCCIIEIOBATENb IPUXOIUT K TAKAM K€ pe3ylbTaraM H IMyOJIHKyeT HH(POPMAIHIO O
HUX B HAYYHOH TE€YaTH.

TouHO Tak ke JaHHBIA BOMPOC pelaeTcs 3akoHoAarenbcTBoM Poccun. Eie pa3 nmoguepkHeM, 4To B
COOTBETCTBUU C JIEHCTBYIOLUIUM POCCHHCKUM 3aKOHOAATEIbCTBOM HapyLIEHHEM IpaBa Ha KOMMEPYECKYIO
TalfHy CUMTAeTCsl HE BCAKOE MOJYYEHHE TPETbUM JIUIIOM HEW3BECTHOW €My paHee W LIEHHOW U Hero B
KOMMEpYECKOM OTHOUICHHHM HH(OpMaluu, a TONBKO 3aBliajJieHue O3TOW HH(GOpManueil ¢ MOMOIIBIO
HE3aKOHHBIX METONOB. B 3Toif cBsf3m Ha oOmamatene WHGOPMAIMH JIEKHT OOS3aHHOCTH JOKa3aTh HE
TOJIBKO, YTO 3Ta WH(pOpMAIMs 0TBEYaJla BCEM YCTAaHOBIECHHBIM 3aKOHOM KPUTEPHUSIM OXPaHOCIOCOOHOCTH,
HO M YTO KOHKPETHOE JIMIO MOJYYHIO JAOCTYN K HEH, MCMOJIb3ysl He3aKOHHBIE CIIOCOOBI, KOTOpbhIe JHO0
IPSIMO 3alpenieHbl 3aKOHOM (TIPOHMKHOBCHHE B JKWIMINE, BCKPHITHE KOPPECIIOHACHIMH M T.1.), 0O
MIPOTUBOPEYAT OOILUM MPUHIIUIIAM J0OPOCOBECTHOCTH KOHKYPEHIIMHU (TIOAKYII CITY’KaIlHUX, HE SBIISIOLINXCS
JOJDKHOCTHBIMH ~ JTMIIaMH, TpHoOpeTeHne WHGOpMaluu Yy KOHTpareHta oOmajgatens TpaBa Ha
KOMMEpPUECKyI0 TaiiHy, Ha KOTOPOM Jexaja 00sS3aHHOCTb II0 COXPAaHEHHIO e¢ KOH(HUICHIMAIbHOCTH, U
T.1.). Ecnim moxas3atb 310 00CTOATENHCTBO MPAaBOOOIaTaTENb HE CMOXKET, €r0 IMPABO 3aIIUTE HE TOICIKHUT.

2. O0paTHBIH TeXHUYECKUIT aHAIN3

OOpatTHBIIl TeXHUYECKUIl aHanu3, WIH «OOpaTHash MHXEHEPUS» — 3TO MPOLECC HCCIEAOBaHUS
UMEIOIEToCs B IIMPOKOH Mpojaxe MPOAYyKTa C 1IeNbl0 OOHAPYXKEHHUs CEKPETOB €ro paboThl W/WIU TOTO,
Kak OH czenaH. B MexmyHapogHOM IpaBe MHTEINIEKTYyalbHOH COOCTBEHHOCTH HE CYIIECTBYET 3aIlUTHI
IPOTUB TaKOM «0OpaTHOU HHXkeHepuu». [0 HeJaBHEr0 BpEMEHU TaKXkKe He CYIIECTBOBANIO 3aIIUTHL OT HEE U
B 3aKOHOJIaTEJILCTBE O KOMMEPUYECKOH TaliHe Beaylux crpad Mupa. Korna npoayKr BBIIYIIEH B IPOJAXY,
KOHKYPEHTHI MOTYT €T0 IIPUOOPECTH M MOCTaBUTh 331ady CBOMM HHXXEHEpPAM U3y4YHTh €T0, YTOOBI IOHSTS,
Kak OH crenaH. Kommanus, koTopas mpeycneeT B 3TOM, CBOOOJHA B MCHOJIB30BAaHUU PE3yJIbTAaTOB
«0o0OpaTHON WH)XEHEPHU» B KOHKYPEHTHOM Oophbe ¢ 00agaresnieM OpUrHHANIBHOTO CEKpeTa IPOU3BOICTBA.
OTa KOMIaHUS MOXET B CBOEM IIPOU3BOJICTBE HCIOJIB30BaTh MOIYyUCHHBIH Uepe3 «0OpaTHYI0 HHKECHEPHIO»
CEeKpeT, HO OHa HE MOXET €T0 3allaTeHTOBATh, IIOCKOJIBKY HUKTO U3 €¢ PabOTHHKOB HE SBIIAETCS aBTOPOM
u3o0peteHust. HecMoTpst Ha pUCK «0OpaTHON MHXKEHEPUU» OXpaHa CEKPETOB IIPOM3BOJCTBA TOBApOB IS
HOTPEOUTENBCKOTO PHIHKA B TEUEHHUE AIUTEIBHOTO BPEMEHN CYUTANACh HEBO3MOKHOM.

Jnst TOoro 9T0OBI M3MEHHTH TTOJI0KEHHE, CI0KUBIIEECS C YIPOUMBIINMCS PEKUMOM HCIIOIB30BaHUS
«0OpaTHON UHXXKEHEPUM», MPOU3BOJAUTENN KOMIBIOTEPHBIX MPOrPAMMHBIX MNPOAYKTOB MAacCOBOTO
pacIpocTpaHeHHs B HacTosllee BpeMs pasBepHylIH OoprOy C 3THUM SIBICHMEM, OTCTauBas BBEICHHE
MPaBOBBIX MEp 3aIUTHI CPa3y MO TPEM HANPABICHHUAM: OHU XOTAT 00ECIICUNTh JOTOBOPHOE UCITIOIb30BaHUE
CBOEH MPOAYKIMU, COONIOJCHUE aBTOPCKUX MpPaB M HCIOIHEHUE YCIOBUIl MEXIYHAPOIHBIX TOTOBOPOB.
HaHpaBHeHI/Ie, CBA3aHHOC C AOTOBOPHBIM HCIIOJB30BAHUEM IMPOTPAMMHBIX NPOAYKTOB, HCXOAUT U3 TOTO,
YTO MpaBO Ha 3TO MCHOJIb30BaHHE JHMLEH3UPYETCs, HO He mpojaercs. Ha 3ape pasBUTHS KOMIBIOTEPHOU



WHIYCTPHU HCIIONb30BaHWE KOMMBIOTEPOB OBUIO TaK OTPAHMYEHO, YTO MPOAABIBI MPOTPaMMHBIX
OPOJYKTOB MOITHM BBECTU IEPETOBOPHI O JMIEH3HOHHBIX COIVIAIIEHUAX MPAKTHYECKH C KaxJbIM
nons3oBaTteneM. Komnanuu BKIIOYaau B TaKME COIVIAILCHMS IOJIOKEHUS, MO KOTOPBIM IOIb30BATEIH
IIPUHAMAIH Ha ce0s 00s13aTeNbCTBO HE 3aHUMAThCS «0OpaTHOH MHXKeHepHei». B cooTercTBHY ¢ 00mMMH
OPUHIMIAMH JOTOBOPHOTO MpaBa 3TH MOJOXKEHHUs BIOJHE HAAEKHO oOecrednBanu coOmoaeHue
JIOTOBOPHBIX 00s3aTenbecTB. OJHAKO 1O MEpe PacHIMPEeHUs] PhIHKA MPOJak KOMIIBIOTEPHOH NPOAYKIMH
COTHSM MWIIJIMOHOB II€PCOHANBHBIX MOJb30BATENEH CTalO0 HEBO3MOXKHO 3aKIIOYaTh aJcKBATHOE
KOJIMUECTBO JIMIIEH3UOHHBIX COTNaleHuii BMecTo 3TOro mpou3BOAUTENH CTAIU IeUaTaTh BBLACPKKU U3 UX
TEKCTOB Ha YIAKOBKE Ka)KJOr0 IIPOAaBaeMOro IMpoAyKTa. B CBA3M ¢ 4ueM 3TH TEKCTHI MOIYYUIM Ha3BaHUE
«00EpPTOUHBIX JOTOBOPOB». B «00epTOYHBIX JOroBopax» Tak K€, KaK M B MOAMHCHIBABIIMXCS PAHBIIE
WHIVBHIYaJIbHBIX JHIEH3NOHHBIX COTJIAIICHUSAX, COJACPIKATCS IIOJIOXKEHHS, 3allpellaroline «0O0paTHYIo
UHKeHepHio» Ho B ¢Bs3M ¢ TeM, YTO B COOTBETCTBUH C IPUHIUIIAMH JOTOBOPHOTO IIpaBa Al COOMIOCHUS
MOJIOKEHUH JOroBopa TpeOyeTcs corjlacue 3aKIIOYaloUX €ro CTOPOH, HACTYIUIEHHWE IIPaBOBBIX
MIOCJIEICTBHI TI0 «OOEPTOYHBIM JJOTOBOpaM» OoJee YeM COMHUTENBHO. KoMIbIoTepHbIe KOMIIAHNH ceidac
BeAyT OoprOy 3a MHEpecMOTp OTACIbHBIX HPUHIMIIOB AOTOBOPHOTO MpaBa C TeM, 4YTOOBI CHENATh
«00epToUYHbIe JOTOBOPHD IOPUANYECKH 3HAYMMBIMU. B yacTHOCTH, B CIIIA OHU BBHICTYIIAIOT 32 BBEJCHUE
HOBBIX MOJIOXKEHUH B 3aKOHOAATENBLCTBO O TOPrOBIE, MPU3HAKINUX Takue AOroBopbl. He BbI3bIBacT
COMHEHUI U TO, yTo O0pbr0Oa KOMIAaHUl OyJeT MUPUTHCA U B MEXIYHAPOJHOM MacluTade.

ITpousBoguTeNMd MPOTPaMMHOTO OOECHEUCHHS IPUMEPHO TAaKUM Jk€é 00pa3oM BCTABISIOT
AHAJIOTMYHBIE TEKCTBI B CBOM NPOrpaMMBbI, KOTOpPBIE BBICBEUUBAIOTCS HA DKPAaHE BCAKUU pa3 MpH 3aIycKe
KOMIIBIOTEpa. OTU CTAHAAPTHBIC TEKCTHI® MOBTOPSIOT IOJOXEHUS JIUIEH3UOHHBIX JIOTOBOPOB,
3alpellaonme «oOpaTHYI0 HMHXCHEPUIO» M pa3pellalonie YCTAaHOBKY IIPOrpaMM, TOJIBKO €CIH
N0J1b30BaTEIb COIJACEH C 3TUM 3alPETOM. 3aIlyCK MPOrpaMMbl — 3TO BBIPAXKEHHUE TOJIb30BATENEM CBOETO
COTJIACHs, YTO YJOBJIETBOPSAET TPeOOBAHMIO IOTOBOPHOTO IIpaBa O COTJIACHU CTOPOH, OJHAKO JaHHASL
npoleaypa Mo CBOEH CyTH pacimiupsiercss 10 TpeOOoBaHHMS O TOM, YTOOBI MOKyMaTelb, KOTOPBIA yxke
3aIlIaTHII 3a MIPOAYKT, TAaK e COrNIACHIICA OTKA3aThCs OT BaKHOT'O MPABa MOIYYUTh TO, 3d YTO OH 3aILIATHIL.
ITosToMy BO MHOrMX CTpaHaX BTOpas IOJOBHMHA TEKCTA YKa3aHHOIO IpaBUIAa MOXKET HE IOJIyd4UTb
OpU3HAHMA, MOCKOJIBKY IIPEACTABIsET cOOOM HapylleHHe MNPOAABLOM J0OPOCOBECTHOIO HaMEpEHUs
CoOMI0aTh JOTOBOP KYIUIU-TIPOJaKH VIMEHHO B OTHOIIEHHHM 3TOTO MOMEHTa — JOOPOCOBECTHOCTH
HaMEpeHHH CTOPOH IpH 3aKIIOYEHHH JOTOBOpa KYIUTM-IPOJaXH — W BeAyT OOphOy NPOM3BOAWTENH
IPOrpaMMHOI0 00eCIeYeHus, MbITasICh OThICKATh 3aKOHHBIH CIIOCO0 KaK-TO 0O0ITH 3TO MOJ0XKEHUE.

B pacmpocTtpaHeHu#n cBoel NPOAYKIMM 3TH KOMIIAHHHM BO BCE OOJIBIIEH CTENEHH 00paInarTcs K
BO3MOXHOCTSIM MHTepHeT, Kak crmocoOy 3aKiiouaTh JIMIEH3NOHHBIE COIJIAIICHUS, 3alpellaone
«0OpaTHYIO HHKEHEPUIO».

HHTepHeT NenaeT TeXHHYECKH BO3MOXHBIM BHIBEJICHHE JIUIICH3MOHHBIX TpeOOBaHUI HA MOHUTOpE Y
HOoJTy4aTessl IPOrPpaMMHOIO MPOAYKTa U TOIyYeHHE OT HETO COIVIAcUsl Ha BBIPAXKEHHBIE YCIOBHUS O TOTO,
KaK HauHeTcd nepefada eMy nporpammsl. [leperoBops! ¢ MUIIMOHAMU HONb30BaTenel uepe3 MHTepHET He
IPEACTABIAIOT HUKAKOI MpoOJieMBl M HE SIBISIOTCS 3aTPATHBIIN, ITOCKOJIBKY AT KOMIAHUU UX BEICT
KOMIBIOTEp 3aKOHHOCTH TaKO CHENKH 10 MEpKaM TPaJUNHOHHBIX CIIOCOOOB 3aKIIOYEHUs JIOTOBOPOB
KYIUTH-TIPOIAKH TAKOKe HE TPEICTaBIIET MPOOIEMbI, TOCKONBKY OYEBHIHO, YTO COTJIACHE HA ITOy4YeHHE
IpOrpaMMHOIO MPOAYKTa JAeTCs B MOMEHT yBeJOMIIeHHs O 3ampere. M TeM He MeHee, YTOOH! ele Oonee
obe3omacuth ce0d, NPOU3BOAMUTENM MPOTPAMMHBIX IPOAYKTOB HACTAaMBAIOT HAa 3aKOHOAATENBHOIT
MIOJIJIEPIKKE 3TOTO cIocoba pacIpoCTpaHeHNS CBOUX TpeOOBaHMI

Jpyroit noxxox B 6opb0e 3a 3ampelieHue «0OpaTHOM HHXKEHEPUU» MPOrpaMMHOr0 oOecHeueHUs
CBSI3aH C aBTOPCKUMH mpaBaMu. [Iporeccel «0OpaTHOH HHXEHEPUH» B OTHOIIEHHH IIPOTPAMMHOTO
HPOJYKTa, KaK MpaBHUIIO, TPEOYIOT afaNTaluyd W KOMHUPOBAHMSA OPHIMHAIBHOW, 3AIIUIEHHON aBTOPCKUM
OpaBOM MporpaMmsl. llunryTcs Takue MPOrpaMMBbl KOMIBIOTEPHBIM SI3BIKOM, MOMSTHBIM CHELUAINCTAM
CrienManbHbIe aTOPUTMBI, HA3BIBAEMBIE «aCCEMOIEPBI» U «KOMILIaHephl» (YCIOBHO «AITOPUTM COOPKM» U
«aJITOPUTM IPUCTIOCOONICHNUS»), OCYIIECTBISIIOT MEPEBOA MPOTPAMMHOTIO IPOIYKTa Ha KOMITBIOTEPHBII
361K [1epBBIif mar B «0OpaTHOW MHXEHEPHI) COCTOHUT B TOM, YTOOBI HICIIOJIB30BATh «AJITOPUTM Pa30OpKM»
U «AITOPUTM «pACIpHCIOCOONEHUs» B O0OpaTHOM TMIpollecce W IPOM3BECTH BapHaHT IIE€pPeBOjA
IPOrPaMMHOTO TIPOAYKTA TENEeph YK€ C KOMIBIOTEPHOTO HAa OOBIYHBIN ISl MONB30BaTels s3bIK. Kak
BHUJIHO, 3TOT IPOIIECC COCTOUT M3 KOIMPOBAHUS U ajanTanuu (JINOO IMepeBoa) OPUTHHAIBHOTO MPOIYKTA.
ITo 3akoHy ToabKO 00NajzaTenb aBTOPCKOIO IIPaBa MMEET UCKIIOUUTENBHOE MPaBO HA KOINHPOBAHUE U
aJlanTalUIo CBOUX Npou3BeeHni. OHAKO B 3aKOHOJATENBCTBE [0 aBTOPCKOMY IpaBy BO MHOTHX CTpaHax
JeTal0TCs UCKITIOYEHHS MX 3TOT0 NpaBwia. TaM, T/ie IeNaroTcs HCKIIOUSHHUS ISt 0OpaTHBIX IIPOIIECCOB MPH
B3JIOME MpPOrpaMM, YTBEPXKIAIOT Cleaymoomee 1) aBTOPCKUM IPAaBOM OXpAaHIETCS CYLIECTBYIOIIEEe
OOBEKTUBHOE BBIPAXKEHHE TBOPUECKMX HACH W MBICIEH, a He caMu 1o cebe HIen M MBICIH, 2)
CIIeIOBATENbHO, 3aKOHHBIE BIAJENblbl MAaTEPUANOB, 3aIUUINEHHBIX aBTOPCKUM IPAaBOM, MOTYT
UCIIONIb30BATh COJAEpIKAaIlMecs B HUX CHCTEMBl HJeH M Mblcneil u 3) ciemoBarenbHO, pa3bopka u



JEKOMITUJISIIMS, OCYLECTBIIIEMBIE JJISI TOrO, YTOOBI BBIUJIEHUTh WMJIEH, JAOJDKHBI ObITH pasperieHsl Jlaxe
EBpormeiickuii coro3 cpaenan psA IIaroB B 3alUTy INpaBa «0OpaTHOM WHXKEHEPUW», HO TOJNBKO B
orpannueHHbIx cinydaix CormacHo [lupektuBe EC  «paspemraercs HCNONb30BaTh  aBTOPCKHE
KOMITBIOTEPHBIE TIPOTPAMMEI JUTS TIOTYYIEHISI HHPOPMAIIH, HEOOXOAUMON B JOCTH)KEHIH B3aUMOICHCTBHS
BHOBB CO3/IaHHOW KOMITBIOTEPHOH MpOrpaMMbl ¢ APYTUMH, yxke cyiiecTByromumMuy. B CIIA HEKOTOpbIMU
CyllaMl HEJaBHO OBUIM BBIHECEHBI pEIICHUS, pa3pelaloiiie B3JIOMBI aBTOPCKHX MPOTpamMM B
OTPaHMYCHHBIX LEIIX «OOpaTHOW HHKCHEPHUID).

B cooTBeTcTBUM C pOCCUHCKUM 3aKOHOJATENBCTBOM MOJB30BaTENs IporpamMmbl At OBM unu 6a3el
JAHHBIX MOXET OCYIIECTBIATh UX adanmayuio, T. €. BHOCUTh B HHMX H3MEHEHHs], OCYILECTBIISICMBIC
HCKJIIOYHTENIFHO B LENsIX olecredeHus (QyHKIMOHUPOBAHMUS MPOrpaMMel 11t DOBM mmu 6as3sl TaHHBIX Ha
KOHKPETHBIX TEXHHYECKHUX CpEACTBaxX II0JIb30BaTeNs WM IOJ YIPaBICHHEM KOHKPETHBIX IMPOrpaMm
MOJIb30BaTeNs. YKa3aHHbIE HM3MEHEHHUS JOJDKHBI OBITh OOYCIIOBJICHBI HCKIIOYUTEIBHO TEXHHUYECKUMHU
npuunHamu. Ecim mporpamma s OBM mim 6a3a JHaHHBIX MOXKET HOPMAaJbHO WCIIOJIB30BaThCS Ha
TEXHUYECKHX CpEJCTBaxX IOJIb30BATeNs M B3aUMOJAEHCTBOBATH C €r0 MporpaMMaMM, TO BHOCHUTb B HHX
Kakue-m0o u3MeHeHus He paspemiaercs. [IpaBo Ha mepepaboTKy (MoAaudUKanuio) mporpaMmMsel aias 9BM
wn 0a3bl JAHHBIX COXPAHAETCS 332 aBTOPOM.

[Janee, 3aK0oH JOIyCKaeT HM3TOTOBICHUE KOMUH TporpamMMbl it OBM winm 0a3pl MaHHBIX TIpH
YCIIOBUM, YTO JTa KON TMpeJHa3HaueHa JUIsi apXUBHBIX Leled MU I8 3aMEeHbl I[PaBOMEPHO
IPUOOPETCHHOI0 3K3eMIUIIpa B CIy4asx, KOTJa OpUIHHAN IporpamMmsl it OBM mim 6assl JTaHHBIX
yTepsH, YHHYTOKEH FUIM CTajl HEIPUTOACH /ISl HCTIONB30BaHMs. [Ipr 3TOM KONHsI IPOTrpaMMBl MITH Oa3bl
JAHHBIX HE MOXXET OBbITh MCIOJb30BaHA JJIS MHBIX LIeJied M OKHA ObITh YHMUYTOXEHA B clydyae, €clii
JIaJIbHEHIIIee UCTIOIb30BaHUE 3TUX MTPOrPAMMHBIX CPEJIICTB IepecTaeT ObITh MPABOMEPHBIM.

Hakonen, k uuciy pa3pemieHHbIX IEeHCTBUU Biafenpla mnporpammbl st OBM 3akoH oTHOCHT
BO3MOKHOCTb O0EKOMNUAUPOBAMb OXPAHAEMYIO 3aKOHOM INPOrpaMMy Kak CaMOCTOSTEIbHO, TaK U C
MOMOIIBIO JPYTUX JHIl. JleKoMmuianpoBaHHE MPENCTaBIACT COOOW TEXHMYECKHH TpUEM, BKIHOYAIOLIUHA
npeoOpazoBaHne OOBEKTHOTO XO/Aa B MCXOAHBIH TEKCT B IETSIX W3YYCHHS CTPYKTYpPHl U KOAWPOBAHHUS
nporpammsl Uit OBM. Ero ucnonb30BaHue cuuTaeTcs JOMYCTUMBIM TOTJa, KOrZa 3TO HEOOXOAUMO ISt
JOCTHM)KEHUSI CIIOCOOHOCTH K B3aMMOJEUCTBUIO CAMOCTOSITENIFHO Pa3pa0O0TaHHON MOJIb30BaTelleM
IporpaMmbl C IPYI'MMH HpOrpaMMaMH, KOTOpble MOTYT B3aUMOJEHCTBOBaTh C JEKOMIIMIMPOBAHHOM
mporpamMMoil. [lpm 3TOM 3aKOH yCTaHABIMBAaeT TPH OOS3aTENBHBIX YCIOBUS IS OCYIICCTBICHUS
JEKOMITUITMPOBAHUS:

1) undopmarusi, HeoOXoaUMas! AJIsT JOCTHKEHUSI CIOCOOHOCTH K B3aUMOAEHCTBHIO, paHee He Obuia
JOCTYIIHA 3TOMY JIMLlY U3 JPYTHX UCTOUHHUKOB;

2) yKkazaHHBIE JEMCTBUSA OCYLIECTBISIOTCS B OTHOLIEHHM TOJIBKO TeX YacTed JAEKOMIMINPYeMOU
nporpammsl 11 9BM, KOTOpble HEOOXOIMMBI JJIS1 TOCTHKEHHUS CIIOCOOHOCTH K B3aUMOJICHCTBHIO;

3) urdopManys, NOIyIeHHAS B pe3ybTaTe ACKOMITMIINPOBAHMUS, MOXKET HCIIOIB30BATHCS JIUIIb IS
IOCTIDKCHHUSI CIIOCOOHOCTH K B3aMMOJICHCTBHIO HE3aBUCHMO pa3paboTaHHOH mporpammbl mist OBM c
JPYTHUMH TPOTrpaMMaMH, HE MOXET MepeaaBaThbCcs WHBIM JUIAM, 32 HCKIIOYEHHEM CIIy4aeB, €CIH 1TO
HEOOXOIMMO /TSI TOCTIDKEHHS CIIOCOOHOCTH K B3aMMO/ICHCTBHIO HE3aBUCHMO pa3paboTaHHOH IpOrpaMMBl
st 9BM ¢ npyrumu mporpaMMami, a Takke He MOKET HCHOIB30BaThCs IS pa3pabOTKU IMPOTPaMMEI TS
OBM, mo cBoeMy BHAY CYLIECTBEHHO CXOXEHl C JeKoMIUIupyemol mporpammoin s DBM, unum nmis
OCYIIECTBIICHHUS JFOOOTO APYroro NEHCTBHS, HAPYIIAIONIET0 aBTOpCcKoe mpaBo (1. 2 ct. 25 3akoHa PO «0O06
ABTOPCKOM IIPAaBe U CMEXKHBIX IIPaBax»).

3. loGpocoBecTHOE MpUOOpeTEHNE

JlomycTuM, 4TO HEKTO NpHOOpEeTaeT KOMMEPUECKYI0 TalHy y JMLa, KOTOpoe IMONYyYHsIo ee
He3akoHHO. CooTBercTBYytomue nosoxxenust Cornamenus TPUTIC rnacsr:

«¥Opunuaeckue U HU3NIECKUE TUIA, Ha 3aKOHHBIX OCHOBAHMSAX KOHTPOJMPYIONINE ONpPEACICHHYIO
“HPOPMAINIO, MOTYT MPEIOTBPAIlaTh €€ HECaHKIHMOHHMPOBAHHOE pACKPBITHE, NPHOOPETCHHE WIIH
HCIIOJIb30BAHUE TPETbUMU JIMIAMH, KOTOPBIC JIsI 3TOIO HeﬁCTBy}OT CHOCO6aMI/I, IMIPOTHUBOpCYAITNUMHA
IIPaBUJIaM YECTHOT'O BEIEHUSI KOMMEPUECKOM NPaKTHKU.

Kak yxe yka3pIBajoCch BBILIE, B 3TOM IOJIO)KEHUHU MOHATUE «CIIOCOOBI, TPOTUBOPEYALINE MpaBUIaM
YECTHOTO BEACHUSI KOMMEPUYECKOH MPaKTUKU» PACKPBITO CIEAYIOIUM 00pa3oM: 3TO «TaKHe CIOCOOBI, KaK
HECcOOIOICHHE JOTOBOPHBIX YCIIOBHH, 370YIOTpeOIeHNE NOBEPHUEM WIH CKIOHEHHE K 3TOMY, BKIIOYas
mproOpeTeHne 3aKpBITOH WH(POPMAIMH TPETHUMH JIUIIAMH, KOTOpPBIC 3aBEOMO 3HATH JIHOO MPOSIBIIIH
HEOCTOPOKHOCTh B OTHOIIEHUU TOTO, YTO UMEHHO TAKMMU CHOcoO0aMu Oblia MONyuyeHa NMpHOOpeTeHHas
MU UHQOPMAITH».

@DopMyTHpOBKAa TAHHOTO IIOJIOKCHUS TIPENCTaBIsIeTCsl ciaaboli B YacTH, NpeAlIecTBYIOMIEH
BBIPAKCHUIO «MMEHHO TAKMMH CIIOCOOaMI», MOCKOJIbKY HESICHO, YTO MMEETCsl B BULY: 1) mpuoOpeTeHUe



“HPOPMAIH TPETEUMH JIUIaMHU 0e3 corflacusi COOCTBEHHHKA «CHOCO0aMHU, MPOTHBOPEUAIIUMH TIPABHIIAM
YECTHOTO BEJACHHUS KOMMEPUECKOW MpPaKTHUKH» WIH 2) «HECOOJIONEHHE JIOTOBOPHBIX YCIOBUIA,
370ynoTpeOieHne JOBepHeM MM CKIOHeHHe K 3ToMy»? [IpeacraisieTcs, 4TO pacUIMPEHHOE TOJIKOBaHHE
31ech Oonee mpuemieMo. [IoHATHO, YTO TpeThe U0, KOTOPOE 3aBEJOMO 3HAIO MO0 MOJKHO OBLIO 3HATD,
9r0 MHpOpPMAIM TMOJy4YeHAa C TNPHUMEHCHHEM HECaHKIMOHUPOBAHHOIO JIOCTYNa, HE MOXET ¢e
UCIIOJIb30BaTh. HO MpPEANoNoKUM, YTO TpeThe JIMLIO JHOO HE 3Halo, JMOO OBUIO HEOCTOPOXKHBIM B
npuoOpeTeHn HedecTHO mnonyveHHoi wH(opmanuu. Ilonoxenus Cormamenus TPUIIC nwe TpebyroT
NPUMEHEHHs KaKuX-TH00 Mep B TakoM ciydae. OJHAKO Ha MPAKTUKE 3aKOHOAATEIBHOE PEryJIHpOBaHUE
BappHpyeTcsi OT CTpaHbl K CTpaHe. B OJHUX cTpaHax JOOPOCOBECTHBIH IpPUOOpETaTeNb MOXKET
HCTIONIB30BATh 3aKPBITYI0 MH()OPMAIMIO, TOJIBKO €CITM MM B CBS3H C €€ HPHOOPETEHHEM IPOM3BEICHBI
3HAYHUTENBHBIC BIIOXKCHHUS, HAIpUMeEp, IOCTpOCHA (aldpuka sl HCIONB30BAaHUS B TIPOU3BOJCTBE
COOTBETCTBYIOILIMX CEKPETOB. B Npyrux crpanax pasperaercsi cBOOOHOE UCIIOIB30BaHUE JOOPOCOBECTHO
npuoOpeTeHHONH MH(pOpManWu, B TPETBUX — CJCAYeT IUIATUTH OIPENCIICHHBIC OTYHCICHUS pPEabHOMY
0obnaagaTento KOMMEPUYECKOW TalHBI.

BHe 3aBHCHMMOCTH OT TOTO, Ha KOM B I'paKIaHCKOM IIpoIlecce I0 JieJlaM O KOMMEpUYeCcKOW TaiiHe
JeKUT OpeMsi JOKa3bIBaHMS (Ha HCTIC MIM OTBETYHKE), MOJB30BATENI0 KOMMEpUECKON HH(popmaruen
HY>KHO OBITh TOTOBBIM JIOKa3aTh ITOOPOCOBECTHOCTH €€ MPUOOpPETCHHS . JTO O3HAYAeT, YTO, MpruodpeTas
TaKylo MH(OPMAIMIO, CIeIyeT MMETh HOJHYIO JIOKYMEHTAIMIO, CBHIETENBCTBYIOIIYI0O O TOM, 4YTO OHa
npuoOpeTanachk Ha 3aKOHHBIX OCHOBaHMSIX. MH(popMarus MokeT ObITh MpHOOpeTeHa Ha CTOPOHE WIIN JKe
pa3zpaboTaHa COOCTBEHHBIM COTPYIHUKOM. B cirydae mprnoOpereHus: 3aKpblTod MHPOPMAIIMK Y BHEITHETO
UCTOYHHMKA (pUpMa IOJDKHA YOETUTHCS, YTO K 3TOMY HCTOYHHMKY OHA TOMala 3aKOHHBIM IyTeM. Eciu
JaHHas WHOpMAIMs SBISETCS BHYTPCHHEH pa3paboTkoil, clenaHHOM paOOTHHKaMH KOMIIAHHM, OHA
JIOJDKHA OBITH COOTBETCTBYIOIIMM 00pa3oM 3aMKCHpOBaHa KaK HOBAaTOPCKas pa3paboTka, HalpuMmep B
TPaIULIHOHHOM >KypHajie JabopaTopHBIX padOT (IpH COOMIOACHHH MpaBWia, YTO 3aIMCH JIENAIOTCS
YEepPHUIAMH, HE JIOMyCKAIOTCS MOAYNCTKU U UCIPABJICHHS, a HOBBIC 3alMCH (PUKCHPYIOTCS AaTaMu). bonee
COBPEMEHHBIM METOZOM SIBIISIIOTCS KOMITBIOTEPHBIC 3allUCH C IIOMOIIBIO IPOTpaMM, aBTOMATHYECKU
(UKCHPYIOMMX BCe BEHIMICCKa3aHHOE. [, HAKOHEI, MOKHO HAIIOMHHTH O IIE€IeCO00Pa3HOCTH BHICO3AIICH
OCHOBHBIX 9KCIIEPUMEHTOB M COOTBETCTBYIOIINX KOMMEHTAPHUEB HCCIIE0BaTEIICH.

ITo poccuiickoMy 3aKOHOAATENBCTBY JOOPOCOBECTHOCTH TPETHETO JIMIA, KOTOPOE IPHOOPENOo
CBEIICHHS, COCTABILIOIMIMC KOMMEpPYECKyI0 TallHy, y JHMIa, HE WMEBIIEr0 MpaBa Ha WX Iepenady,
UCKJIIOYAET MPUMEHEHUE K TAKOMY JIUIY KaKUX-TH00 caHkiwii. Clieyer monaraTh, 4To T00pOCOBECTHBIM
HpI/IO6peTaTeHL CBC,Z[CHI/Iﬁ MPU3HACTCA TOrJa, Korja OH HE 3HaJI U HE NOJIXKCH 6])1.]'[ 3HaTh O TOM, YTO JIMIIO,
OT KOTOPOTO TMOJYYEHB ATH CBEICHHS, HE MMEJO IpaBa Ha MX pPACIpOCTpaHCHHE. YKa3aHHBIH BOIPOC
pemraeTcsi ¢ y4eToM KOHKPETHBIX OOCTOSTENBCTB KaXKIOT'0 CIydass, B TOM 4YHCIE B 3aBHCHMOCTH OT
XapakTepa CaMUX CBEICHHUIl, yciloBMH ux mnpuobpereHus u T.1. [lo-BuauMoMy, I IpHU3HAHHA
npuoOpeTareNss HeIO0OPOCOBECTHBIM HEAOCTaTOYHO TMPOSBICHHS KM TIPOCTOH HEOCTOPOXKHOCTH, a
TpebyeTcsi yMBICeNl WM, MO KpaiHedl Mepe, Tpydas HeocTopoxHOCTh. Kpome Toro, mpuobperarens
CBEJICHUI 3allUIaeT oOIIerpakJaHCcKas NPe3yMIIIUs I0OpPOCOBECTHOCTH YYAaCTHHUKOB TI'PaXkJaHCKOTO
obopora (m. 3 cr. 10 'K P®). IlosToMy eciu HemoOpOCOBECTHOCTh TNpHOOpETaTeNsi CBEACHUH,
COCTaBIIIOIINX KOMMEPUYECKYI0 TallHy, HE JOKa3aHa B YCTaHOBJICHHOM 3aKOHOM IIOpSAKE, OH BIIpaBe
CBOOOJTHO MCIIOJIb30BATh 3TH CBEACHHS B CBOEH XO3AHCTBEHHON AEATENEHOCTH U HE Oy/leT HECTH HUKaKHX
00s13aTeNbCTB Tiepe] 00NaaTelieM paBa Ha KOMMEPUYECKYIO TalHy.

3. Bonpockl B3aMOOTHOLIEHHH «pPadoToaaTeIb—PAOOTHHK» B 00J1aCTH OXPaHbBI KOMMePYecKoii
TallHbI

1. IIpaBa paboTomarens npu OTCYTCTBHH TPYIOBOTO KOHTPAKTa C PaOOTHHKOM

B cmyyae korma B3aMMOOTHOIICHMS MEXIy paboTomaTeneM M pPaOOTHUKOM HE O(OPMIIEHBI
TPYJOBBIM KOHTPAKTOM, B KOTOPOM OCO0O OTrOBapHBAIOTCSA OOS3aHHOCTH MOCIETHETO MO COXPAHCHHIO
KOMMepUecKoil TalfHBI, IpaBa paboTomaTenst NpUOOpETaroT HeueTkui xapakrep. [1o 3aKoHOJATENbCTBY
psna cTpaH paboTomaTens B TAaKOM CHTyallMM HMEET BO3MOXKHOCTh JOKAa3blBaTh CYIIECTBOBAHHE
HOZpa3yMeBarolieiicss 005S3aHHOCTH PaOOTHUKA COXPAHATh KOMMEPUECKYIO TalfHy, UTO BBITEKaeT M3 caMoil
OpUpPOAbl TPYAOBBIX OTHOIICHUM, MOpoxkaaroIell 00S3aHHOCTh IO COOIIOACHHIO JIOSUIIBHOCTU U
COXpaHEHUIO KoHOHUIeHIHaIbHOCTH. Ho make B 3THMX cTpaHax mpaBa paboTojaTens OTpaHHYCHHBI U
HeomnpezeneHHbl. OrpaHIYeHus], B YaCTHOCTH, CBS3aHBI C TE€M, YTO B COOTBETCTBHH C 3aKOHOJATENILCTBOM,
PETYJIUPYIOINM BOIIPOCEI OXpPaHBl KOMMEPUYECKOW TaiHbI, HHYTO HE MeIaeT OBIBIIEMY PaOOTHUKY
HEMEIUIEHHO HauyaTh pa0OTaTh Ha KOHKypeHTa. HeompeneneHHOCTs mpaB paboTomaTens OCOOEHHO
HPOSBIACTCS B BONPOCE O Mpelenax IEHCTBHS 3aKOHOJATENbCTBA 00 OXpaHe KOMMEPYECKOH TaifHBI
Hamprumep, HeT oTBeTa Ha BOIPOC, MOXKET WM HET OBIBIIMK PAOOTHHK HAa HOBOM MECTE IIPUBIICKATh



CTapbIX KIIMCHTOB U3 YHCJa TCX, KOI'O OH 3HAJ I10 CTapOMYy MECTY pa6OTBI.

Poccuiickoe rpaxaaHcKoe ¥ TPYA0BOE MPABO HE COACPIKAT MOJTOKCHUH, 3aKPETIISIOIIUX UITH TI0
KpaiiHell Mepe MO3BOJISIONTNX BBIBECTH OOIITYIO 00S3aHHOCTH PAOOTHHUKOB IO COXPAHEHHUIO B CEKpETe
CBEJICHHI, COCTABJISIFOIIMX KOMMEPUYECKYIO TallHy WX paboToaTeNneH, eciy TONbKO Takasi 00s3aHHOCTh
NpsIMO HE TPUHATA Ha cedst pabOTHUKAMK MPHU MX MpHEeMEe Ha pabdoTy WM B MOCienyomeM. B atoit
CBSI3U OTCYTCTBHE B KOHTPAaKTe C Pa0OTHHKOM OCOOOW OTOBOPKHM O COXPaHEHHH KOMMEPUYECKON
TaliHBI, PaBHO KaK M HHBIM 00pa3oM O(GOPMIICHHOTO 00s3aTelbcTBa Pa0OTHHUKA O COOJIOJACHUHU
KOH(UICHIIUAILHOCTH, TI0 POCCHUICKOMY 3aKOHOJATEIhCTBY HCKJIIOYAET Kak MPUMEHEHHE K
pabOTHHKAM, PACTPOCTPAHUBIINM TAaKHE CBEICHHS, KAKUX-JIMOO CAHKIMHA, TaKk W MPEIbSIBICHUC
NPETCH3UH K TPETHUM JIHIIaM, TOTYYUBIITHM OT PA0OOTHHKOB ITOI00HBIC CBEJICHUSI.

2. Bo3zmo:kHOCTH M mpeesibl OXPaHbl KOMMepPYeCKoi TaliHbI B pAMKAaX OTHOIIEHUH
«paboTonaTeIb—padoOTHUK) N0 TPYAOBOMY KOHTPAKTY

Hannume 3akiro9eHHOrO0 TPYJOBOTO KOHTpPakTa MeEXIy paboTojgareneM ¥ paOOTHHKOM
OTKPBIBA€T BO3MOXHOCTH 0OoJiee IWIMPOKOTO M YETKOTO €ro WCIOJNB30BAHMS I OXPaHbI
KOMMEPUYECKON TaiHbl IO CPABHEHUIO CO CHEUHAbHBIM 3aKOHOJIATE€IbCTBOM, TPUMEHIEMBIM B 3TOU
obnactu. B psanme crpan, Hanmpumep B CIIIA, OONBIIMHCTBO KOMITAHWH, BIAJCIONINX BaKHBIMH
ceKkpeTamMu, TpeOdyeT OT CBOMX pPa0OTHHKOB B MOMEHT IOCTYIUICHHS Ha pabOTy IOANKCHIBATH HE
MPOCTO TPYIAOBOU KOHTPAKT, HO M MPUJIOKEHUS K HEMY, CIICIIUATBHO PETYIUPYIONHe 0053aTeIbCTBA O
Hepas3rialeHul KoMMepueckoil TaiiHpl. Kak mpaBuimo, B Takue KOHTPAKTHl BKIIOYAETCA OYCHBb
IIUPOKOE €€ OIpeJesieHue U (POpPMyJIHPYETCs COBEPIICHHO YETKOE 00s3aTelbhCTBO Pa0OTHUKA HE
PacKpBIBaTh CTABIIME H3BECTHBIME €My CBEICHUS KaK BO BpeMs paOOTHl B KOMITAHWH, TaK M B TCUCHUE
OMPEJICIICHHOI0 Mepro/ia MOCTe yXoJa U3 Hee. DTO Ha3bIBAE€TCA JOrOBOPOM O HepasriameHuu. Kpome
TOTr0, B KOHTPAaKT MOTYT BKJIKOYATbCS YCIOBUS, HA OMpPENEICHHBIA MEPHOJ BPEMEHHU 3allpellaroline
pabOTHUKY IIOCJE €r0 yXoja HaHWMAaThCs K KOHKYPEHTY, 3TO Tak HaszpiBaeMoe CorameHue o0
OTPaHMYECHUU KOHKYPHUPYIOILIEH IEATeIbHOCTH.

Cy1iecTByeT peajibHas OMacHOCTh TOTO, YTO TaKOE PACIIUPEHHUE YCIOBUU KOHTPAKTOB MOKET
BCTYIIUTh B NPOTHBOPEYHE C TPYAOBBIM 3aKOHOAATEIBCTBOM, HMEIOIIUM LEIBI0 OXpaHy IIpaB
Tpyasuuxcs. Tak, IMEHHO B COOTBETCTBUU C TPYAOBBIM 3aKOHOAATENIHCTBOM MOJIOKEHHS KOHTPAKTA,
OTpPaHUYMBAIOIIAE BO3MOXHOCTH PabOTHHKA B UCIOIB30BAHUM MM TPYIOBBIX HABBIKOB M IPHEMOB,
MPUOOPETEHHBIX 10 TpPEXHEMYy MeCTy paboThl, BKIOYas M Te, YTO JOCTUTHYTHl 3a CUET ero
palMOHAIN3aTOPCKUX TPEMIOKEHUN, MOTYT OBITh MPU3HAHBI HE3aKOHHBIMU. BBUIy 3TOW BO3MOKHOCTH
YaCTUYHOTO MPU3HAHUS HE3aKOHHOCTH KOHTpPAKTa OOIIUM MPABHIIOM CTaJl0 BKIIOYEHHE B HETO OTOBOPKH,
COTTIaCHO KOTOpOHM JEHCTBHME KOHTPAKTa OCTAE€TCI B CHJIE BO BCEM OCTAlbHOM, YTO HE KacaeTcs
OCTIOPEHHBIX MOJOKEHUH. B HEKOTOPHIX CTpaHaX JEUCTBYIOT 3aKOHOAATEIbHBIC TOJIOKEHUS, TI0 KOTOPHIM
ObIBIIMIT PaOOTHMK HMeEeT MpaBO TpeOOBAaTh CIIPAaBEAJMBON MaTepHATbHOW KOMIICHCAIIMH 3a CBOU
palMoOHANN3aTOPCKUE  HOBOBBeAeHMs. Kak mpaBmiio, ecnu  paOOTHHKOM  JIelaeTcs  KakKoe-TO
MaTEHTOCTIOCOOHOE pEIlIeHNEe, TO OH TMOJy4YaeT MPaBO HA MaTepuaibHOE BO3HATpPaXKJICHUE, JaXXe B TOM
ciydae, Korja padoToJaTeNb pelaeT ero He MaTeHTOBaTh, a XPaHUTh KaKk KOMMEPYECKYIO TaliHy. Y CIIOBUS
TPYJIOBBIX KOHTPAKTOB, WTHOPHUPYIOIIHME ATH TOJOXKEHUS 3aKOHOAATENHCTBA, HE HMMEIOT IOPHUANYECKOMN
CWIBI, HO TIPH 3TOM paboToJaTeh MOXET 3alllUTUTh ceOsS OT CyJAcOHBIX WCKOB, BKJIIOYHMB B KOHTPAKT
MYHKTHI, OMpEACTSAIOIINe METOAWKY BBITUIATHI PAa0OTHUKY KOMIIGHCAIIMU M CIOCOOBI BHECYJeOHOTO
pa3penieHus: CHOPHBIX BOIIPOCOB.

B Poccuiickoii @eaepanuu NpakTUKa BKIIOYEHHS B TPYJIOBBIE TOTOBOPHI CIENUAIBHON OTOBOPKHU O
HepasrianeHuu (KOHQUICHIIMATFHOCTH) Hadalla CKIIaeIBaThCs B KOHIE 80-X TO/IOB, T.€. €Ile O TOTo, KaKk
B 3aKOHE OBIJIO 3aKpEeIUIEHO CaMO TIOHSATHE KOMMEPUYECKOW TaiHBI M BHECEHBI COOTBETCTBYIOIIHEC
W3MEHEHUS B TPYIOBOE 3aKOHOMATENbCTBO. [locmemnee mpowmsomnuto ymmbs B 1998 1. B pesymprarte
npuHaTHsS 3akoHa PD ot 6 mas 1998 r. «O BHeceHuu m3meHeHUi u jgomnoysHeHUd B cT. 15 K30T PDy,
KOTOPBIN JTOIMYCTHJI BKJIIFOUEHUE B TPYAOBOW JOTOBOP YCJIOBHUH O HepasIrJIallleHHH paOOTHUKOM CBEICHUH,
COCTaBJIIIOIINX KOMMEPYECKYI0 TaiHy, CTaBIIMX H3BECTHBIMH €MY B CBSI3U C HCIIOJIHEHHWEM CBOWX
JOJDKHOCTHBIX 00SI3aHHOCTCH.

Cpa3y OroBOpHMCs, YTO MPSIMOE BKIIOYCHHE B KOHTPAKT OTOBOPKH O KOH(HUACHIIUAILHOCTH —
Jy4lnas, HO OTHIOJb HEe €IMHCTBEHHO BO3MOXKHAs opMa pemieHus JaHHOH nmpobiemMsl. Jlydielt ykasaHHas
(hopMa sBIISIETCS TIOTOMY, YTO OHA HauOoJIee MPOCTa U HA/IeXkKHa, TaK Kak MpsMo omupaercs Ha cT. 15 K30T
P®, a 3HauuT cHUMaeT Jr0ObIe COMHEHHS B CBOEH JIerHTUMHOCTH. OIHAKO, B IPUHIUIIE, 00S3aHHOCTH 110
HEPAa3MIIAMICHUIO CBEJICHU, COCTABJISIFOINX KOMMEPUYECKYIO TallHy, MOXKET OBITh BO3JI0KECHA Ha paOOTHHKA
¥ UHBIM TyTEM, B YaCTHOCTH TIOCPEICTBOM 0(hOpMIICHHS 0COO0T0 TMCBMEHHOTO 00s3aTeIbCTBa PAOOTHUKA,



IIyTeM Ja4d MM IOIIHCKH O HEpasTJalleHWd W T.IL., IPUYEeM CHETaHO 3TO MOXKET OBITH HE TOJBKO IPH
npueMe Ha paboTy, HO U B MOCIEIYIOUIEM, B TOM 4HCJI€ IpU YBOJIbHEHUH. Bo n3bekaHMe H3IUIIHUX
CIIOPOB 11€1€CO00Pa3HO YBSI3bIBaTh MOJOOHBIC COTJAIMIEHHS C TPYAOBBIM JIOTOBOPOM JIHOO TPsIMO
YKa3bIBaTh Ha TO, YTO OHU CTAHOBSITCS COCTABHOW YacCTHIO MOCIIEIHETO.

Camblil CI0KHBII BOIIPOC, KOTOPBIf BOBHUKAET B OTHOLIEHUH OLICHKU FOPUINYECKON CUIIBI OTOBOPOK
0 KOH(HUJICHINAIFHOCTH, COCTOUT B TOM, HACKONBKO JAIEKO MOTYT 3aXOAMUTh T€ OTPaHHUCHMS, KOTOpPHIE
HaymararoTcs Ha paboTHuKOB. Hampmmep, Kak IONro mMOCHE CBOEro YBOJNBHEHHS PabOTHUK JOIDKEH
COXpaHATh B TaHE CBEJICHUS, COCTABIIAIOIINE KOMMEPUECKYIO TaliHy ero ObIBIIero padoronarens? Moxer
T pa0OTHMK BCTYHNHTH B TPYAOBBIC OTHOIICHHMS C KOHKYPEHTOM OBIBIIETO paboTomaTens WM
OpTaHM30BaTh COOCTBEHHOE MO0, WCIONB3Yysl TOT Oarak ONBITA M 3HAHWH, KOTOPHI HAKOIUICH 3a
npenpaymui mepuox pabotsr? [IpsSMBIX OTBETOB Ha 3TH M HOIOOHBIE WM BOIPOCH B POCCHUCKOM
3aKOHOJATENBCTBE, KaK, BIPOYEM, WM B 3aKOHOJATEIbCTBE OONBIIMHCTBA JPYTUX TOCYNapcTB, HE
COICPIKUTCAL.

Kak npencrapnsercsi, OTBETHTh OTHO3HAYHO Ha OOJBITMHCTBO U3 HUX BPSA JM BO3MOXKHO, TaK Kak
OUCHb MHOT'O€ 3aBHCHUT OT OOCTOSITENbCTB KOHKPETHOro ciaydas. OOmuil xe mNoaxo[ K peleHu0 JaHHOU
poOIeMBl TOJDKEH COCTOSATH B MOMCKE ONTUMAIBHOTO OajlaHca MHTEPECcOB padoToiaTes U paboTHHKA (B
TOM 4mcie OBIBIIEr0), KOTOPHIE B PaBHOW CTEMEHHW 3aciy)KHBAIOT 3ailuThl. [lo Bcell BHAMMOCTH,
OrpaHUYeHUs, TOOPOBOJIIBHO MPHUHSTHIE HA ce0s paOOTHUKOM (HO HE HaBsi3aHHBIE eMy paboToaarenem),
MOT'YT HJITH CKOJIb YTOJHO JaJIeKO, HO IIPU 3TOM HE BECTH K OIPAaHMUYCHUIO €T0 MPaBo- U JIEECIIOCOOHOCTH.
Kak n3BecTHO, MONHBIA WM YaCTHYHBIH OTKa3 OT IPABOCHOCOOHOCTH WIIM JEECIIOCOOHOCTH U JApYTHe
CZIENKH, HAIIPABICHHBIC HA OTPAaHUUCHUE IPABO-U JEECIIOCOOHOCTU, HUYTOXKHBI, 32 UCKIIIOUEHUEM CITy4yacs,
KOTJIa TaKHe CAETIKHU JIOMyCKatoTcs 3akoHOM (1. 3 cT. 22 T'K).

Crnemyer 0co0O MOTYEPKHYTH, YTO HAJMYHE B TPYIJOBOM JOTOBOpe (KOHTPAKTE) ONHON JHIIb
OTOBOPKHA O COXpaHEHUH KOH(PHICHIWATBFHOCTH WX HHBIM 00pa3oM O(OpMIIEHHOTO 00s3aTeNbCTBA
pabOTHHKaA eIle HEeAOCTATOYHO ISl TOrO, YTOOBI KOMMEpYECKH IeHHast A (GupMbl HH(opMmanus OblIa
IOPUIMYECKH 3alllIIeHa OT HepasriameHus. [loMuMo 3Toro mommkeH OBITH YETKO ONpEAeiIeH KpyT
CBEJICHHI, COCTABIIONINX KOMMEPUECKYI0 TaiHy. [lo3ToMy eciii Ha NpemupUsATHH NAHHBIH BOIPOC HE
pellieH, HalmpuMep, OTCYTCTBYIOT IOJIOKEHHE O KOMMeEpYecKoil TailHe HIM uHBIE MONOOHBIE €My
JOKYMEHTBI, BpSI JH MOXHO IIPEObSBUTh K pPaOOTHUKY OOOCHOBAaHHYIO IIPETEH3WIO II0 IIOBOIY
pasriiameHus UM KOHQHUICHINAIBHBIX CBEICHHMN.

UYro kacaeTcs BOIpOCa O BBIIATE PAOOTHUKY O0CO0ON KOMIEHCAIMM 3a CO3JaHHbIE UM B MOPSAKE
BBIITOJTHEHUS CITyKEOHBIX 00S3aHHOCTEH TEXHMYECKHE HOBILECTBA, B OTHOIICHUU KOTOPBIX PabOTOAATENh
IPUHSUT peIICHUE O COXPaHEHHUH UX B TaifHE, TO IO POCCHIICKOMY 3aKOHOMIATEIHCTBY OH PEIIACTCS B OIB3Y
pabotHuka. CornacHo 1. 2 cT. 8 IlarenTHOrO 3aK0oHa PD co3ngarens Takoil ciry:keOHOH pa3pabOTKU UMeeT
IPaBO Ha BO3HATPAXKAEHHE, COPa3MEPHOE BHIIOZIE, KOTOpas MOJydeHa paboTomaTeeM WIH MOXKET OBITh UM
MOJTy4eHa MPH HaJUIEKAIIEeM HCIIOIB30BaHUH 00BEKTa IIPOMBIIIICHHOW COOCTBEHHOCTH. PasMep u mopsmok
BBIIUTATHl BO3HATPAKICHHUS ONIPEICIITIOTCS COTTIAIICHHEM aBTOpa CITyKeOHOH pa3paboTKu U paboTomaTes.
Taxoe cornameHne MO>KeT OBITh TOCTUTHYTO Kak 3apaHee, HallpuMep MpH IpHeMe aBTopa Ha paboTy win
10 KpaifHel Mepe 10 3aBepIIeHUs padOTHl HAJ MPEUIOKEHIEM, TaK U B IIOCIEIYIONIeM, HallpuMep, Koraa
aBTOp cooOmmaer padoTomaTedro O CO3JaHHOW WM pa3paboTKe WM yXKE TOrAa, KOrna OHAa HAavdHAET
UCIIONIb30BATHCS B PEXKUME KOMMEPUECKOH TallHbl U MPUHOCUTH MpuObLIL. Ecu gocTHYb cornaleHus: He
yZIaeTcsi, BOIPOC MOXKET OBITH IepeiaH Ha pacCMOTpPEHHE CyAa.

H. Oxpana koMMepUecKoil TaiiHbI OT TPETHUX JHUIL
1. KoHTpakThI

3akroueHus ¢ pabOTHUKAMH KOHTPAKTOB, O0S3BIBAIOIIMX WX XPAaHUTh KOMMEPUECKYIO TaifHy, caMo
no cebe HemocraTouyHo. [lompoOHasi cuctemMa Mep MO €€ OXpaHe JOJDKHA TakkKe BKIOYaTh B cels
OTIpe/ieTICHHbIC O0SI3aHHOCTH, COOJIOJICHUE KOTOPHIX TpeOyeTcsl OT IOCETHUTENel, KOHCYJLTaHTOB,
KOHTPAareHToB, KIWEHTOB ® T.A. [loammcanme WMH CHEMUANbHBIX JIOTOBOPOB HE CBS3aHO C TEMU
OTPaHUYCHHUSIMH, KOTOPHIE BOSHHKAIOT B OTHOIICHUSX pabOTOAATENs] — MPaBOOOIaIaTeNsi KOMMEPUYECKOM
TallHBl ¢ pPa0OTHUKaMHU Ha OCHOBAaHWW 3aKOHOJATENbcTBA O Tpyde. Kak mpaBwio, KoOMIaHHA-
MpaBoo0IaaTeNlb TpeOyeT OT MOCETHTENCH W KOHCYJbTAaHTOB IOMANUCATH JOTOBOP, OOSA3BIBAIOIINAN HMX
coOMI0aTh KOH(PUACHIIMAILHOCT B OTHOIICHWU Jt000H wuH(OpMaIuu, HMEIeld KOMMEPUYECKYIo
LIEHHOCTh, KOTOpas MOXXET CTaTh MM M3BECTHOM B CBETE€ MX OTHOIIEHUH C KommaHueu. J[oroBopsl o
HepasrIallleHHH, KOTOPbhIE TIOAMKUCHIBAIOTCS ¢ KOHTPareHTaMu, OOBIYHO BKJIFOUYAIOT B ce0si 00513aTeIIbCTBO
M0 COXPAaHEHUI0 KOMMEPUYECKOW TaiHhl KaKk WMH CaMHMH, TaK M WX pabOTHUKaMH U CyOareHTamwu.
OueBuHO, YTO cdepa JAeHCTBUS 3aKOHONATENHLCTBA O TPYAE PACHPOCTPAHSIETCSs W HA ITU JOTOBOPHBIC
OTHOILICHUS.



Bompoc 06 oxpaHe KOMMEPUYECKOW TallHBI B MPa)KAaHCKO-IIPABOBBIX JOrOBOPHBIX OTHOIICHUSIX HE
MEHEee aKTyaJeH, YeM B TPYJIOBBIX OTHOIICHHUSX, OCOOCHHO TOT/AA, KOTAA JENO KAacaeTcs Pa3iIHYHbIX
TCXHUYCCKHUX HOBIIECTB, PE3YJIbTATOB HAYYHBIX I/ICCHC}IOBaHI/Iﬁ U Ppas3jingyHoro poJa MPOCKTOB.
[TprMEHHUTENBHO K OTJEIBHBIM IPaXKIAHCKO-TIPABOBBIM JIOTOBOPaM TaHHBIA BOIIPOC B OCHOBHOM peIeH
caMHM 3akoHozaTeneMm. Tak, B COOTBETCTBHH coO cT. 762, 766, 771, 1032 I'K obs3aHHOCTH TIO
obecnieueHNI0 KOH(DHUISHIIMATHLHOCTH CBEJCHHUN, KACArOIIUXCS MPEIMETOB TaKHX JOTOBOPOB, Kak
JIOTOBOP TOZpPsi/ia Ha BEHITIOJHEHHE NMPOEKTHBIX M M3BICKATENHCKUX paboT, JOTOBOP Ha BEHITIOIHEHHE
HAyYHO-UCCIICIOBATEIbCKIX, OIBITHO-KOHCTPYKTOPCKUX M TEXHOJOTHMYECKUX padoT U JOTOBOP
KOMMEpYeCcKol KoHIeccuu ((hpaHyai3uHra), mpsMo BO3JIOKEHBI Ha OJHY WJIM Ha 00€ CTOPOHBI 3THUX
moroBopoB. Ho m B 3Tmx cimydasx IenecooOpa3HO MOTOJMHHUTENBHO W JOCTAaTOYHO OIPEAETICHHO
OrOBapuBaTh B JIOTOBOpPE OOBEM CBEICHUI, NPU3HABAECMBIX KOH(PHUACHIMAILHBIMUA, a TaKXKe
MpeyCMaTpUBaTh OCOOBIC CaHKIUHM, HampuMmep IuTpad, MNPUMEHsSEMbIe 3a HapyIlIeHHE ITaHHOMN
00SI3aHHOCTH.

[lockonpKky mTpaBmiga O OONBIIMHCTBE T'PaXKTAHCKO-TIPABOBBIX  JIOTOBOPOB  MOM00HOM
00s13aHHOCTH HE COIEp)kKaT, O HEW MOXKET MITH peYb JIMIIb TOT/a, KOTJa yCIOBHE O COXpAaHCHUU
KOH(UICHIIHAIEHOCTH TPSIMO BKIFOYEHO B JOTOBOpP. B MOTOBOpHON MpakTHKe MOCIEAHUX JIET 3TO
OOBIYHO W JeNaeTcs, XOTS HEepeAKO YHCTO aBTOMATHYECKH, a moadac W 0e3 KakoW-mubo K ToMy
HE0OXOIUMOCTH.

WHorma, omHako, BOMPOCHI COXPAHCHUS KOH(HICHIIMAIHLHOCTH BO3HHUKAIOT CIE HA JTare
MIPOBEICHUS TIEPETOBOPOB O 3aKIIOYEHHWH JOTOBOpa. Hampumep, mpu 3aKIOYEHHUH JHUICH3HOHHBIX
JIOTOBOPOB WJIM JIOTOBOPOB (ppaHUai3WHTa IMOTEHIWANBHBIM JUIEH3NAaTaM WA [OJE30BaTEIs M
JICMOHCTPUPYIOTCS T€ TEXHUYCCKHE HOBIIECTBA WM CBSI3aHHBIE C HHUMH CEKPETHl IMPOU3BOJICTBA,
KOTOPBIE COCTABIISIIOT OOBEKT MPENOCTABIAEMBIX TI0 ATHM J0TOBOpaM mpaB. [leperoBopsl MOTYT U He
3aBEepIINTHCS  3aKIOUYEHHEM COOTBETCTBYIONIMX  JIOTOBOPOB, a CBENEHHUS, COCTAaBIISIOIINE
KOMMEPYECKYI0 TaiiHy, CTAHOBATCS WM3BECTHBIMH JIMI[AM, KOTOPBIE MOTYT BOCIIOJIb30BAaThCS MMHU B
CBOMX HMHTepecax. UToObl 3TOro He MPOU30IILI0, HEOOXOIUMO TOJITHUCaHUE 0COOOr0 COTJANICHHS O
COXpaHEHUH B CEKpEeTe BCEX CBEISHHH, K KOTOPHIM MOTEHIMAIBHBIA KOHTPAreHT MOJydaeT IOCTYH B
X0Jle TMeperoBopoB. HMrHopupoBaHWEe NaHHOW pPEKOMEHAAIMU YXe He pa3 000pauMBajioch s
POCCHUICKUX MPEeAIPUHUMATEIICH HeOIaronpusTHRIMH ITOCIICIACTBHSIMU

CrnemyeT TOAYEPKHYTh, YTO NpPU Hajmexamem O(OpMICHHH OOS3aHHOCTH JIOTOBOPHOTO
KOHTpareHra (MOTEHIIMATFHOTO KOHTpPAreHTa) MO COXpaHeHWI0 KOH(WIACHIHWATBHOCTH MOCIETHUI
OyIeT HeCTH OTBETCTBEHHOCTH IIEpeN MpaBooOiIamareseM 3a JII0ObIe JACHCTBUS CBOMX KOHKPETHBIX
pabOTHHUKOB, Pa3riIacHBIINX KOH(UACHIUAIBHEIE CBEIICHHS, KOTOPhIE CTAId UM M3BECTHBI B CBSI3U C
WCIIOJTHCHUEM CIIY)KEOHBIX O0sS3aHHOCTEH. B COOTBETCTBHM C TOCIOACTBYIOIICH TOKTPHUHOM,
MOJAKPETUICHHOW JNEHCTBYIOIINM POCCHICKUM 3aKOHOIATEIHCTBOM, ITOBEICHUE PaOOTHUKOB, CBSI3aHHOE
C UX JOJDKHOCTHBIMU 00s3aHHOCTAMH (TyCTh JaXke IOCICIHHE NPH 3TOM HapyIIEHBI), PACCMaTPUBAETCS
KaK TIOBEJCHHUE CcaMoro ropuandeckoro muia. IIpuHsB Ha cebs O00A3aHHOCTH MO COXPAaHCHHUIO
KOH(UICHIIUATBHOCTH, IOPUINYECKOE JHUI0 JOJKHO CAMOCTOSTEIBHO M03a00TUTHCS KaK O HaJJIeKaleM
O0(DOPMJIEHHH COOTBETCTBYIOIIUX OTHOIICHHHA CO CBOMMH pPAabOTHHKAMH, TaK U O CO3JAHUU PEAbHBIX
YCIIOBHH JUTS BRITIOJHEHUS dTHX 0053aHHOCTEH (10100p paOOTHHKOB, YIIOPSI0YeHHE TOKYMEHTO000poTa 1
T.1. ). I[T0o3TOMy HE3aBUCHMO OT KBaJH(DUKAIUK NSHCTBUN caMuX pabOTHUKOB 3a MOBEICHUE MOCICAHUX
JIOJDKEH OTBEYATh MX paboTOoATENb.

2. Texnu4yeckue cpeacTaa

ITpuMeHeHNEe TEXHUUYECKUX CPEACTB OXpaHbl (TaKHX, KaK OTPa)JEHHs, 3allopbl, CUTHAIU3ALUN U
Ip.) BOXHO B KadecTBE MEphl NPOTHB Kpak KOMMEpUYEcKoM TaiHBI mo nByM mnpuunHam HawubGonee
O4YEeBU/HAS COCTOMT B TOM, 4YTO HAAEKHBIE TEXHHUECKHE CpENCTBA OE30MacCHOCTH COKPAIIAIOT
BO3MOXXHOCTH KpaX MaTepHAJIbHBIX HOcuTened uHpopManuu. Jpyras NmpUYMHA COCTOMT B TOM, UTO
3aKOHOJATENbCTBO 00 OXpaHe KOMMEpUECKOH TalfHbl BO3JaraeT Ha IpaBooOnajarens BCK 3a00Ty o ee
coxpaHeHuH. [103ToMy K 3aIuTe 3aKOHA MPHUIETCS NPUOETaTh, TONBKO KOT/Ia MEPhl OXPAaHbI HAPYIIECHBI.

3. lllnppoBanne

IndpoBanne OTHOCHTCS K YHCIy HAWIYYIIAX Mep XpaHeHHs cekpeTHod wuHpopmamun. C
MOMOIIBIO COBPEMEHHBIX METOI0B IIN(PPOBAHHS MOKHO CO3AaBaTh MPAKTUYECKH HE pa3raibIBaeéMble KOIbI.
Bce Oombiiee KOJMMYECTBO CEKPETHOM MHGOPMAIMM XpaHUTCS B KommbloTepax. KommbroTepHble
IPOTrpaMMBI MOTYT HCIIONB30BATHCS KaK IS IMU(POBAHUS, TaK U Ui ACMIH(POBKU TAHHBIX 0€3 KaKHUX-



160 cepbe3HbIX 3aTpaT. llndppoBanne HaHHBIX OCOOCHHO Ba)KHO MpPH UX IIeperade U3 OTHOTO MecTa B
JIpyroe, MOCKONBKY YSA3BUMOCTB JJIi BTOPXKEHHS OCOOCHHO BBICOKA HMMEHHO B MpOIECCE Mepeaadn
uHdopmarmu. Kpome TOro, 10CTOMHCTBOM IMINGPOBAHHUS, HECOMHEHHO, SBISIETCS U TO, YTO OHO OTBEYAET
TpeOOBaHMIO 3aKOHA O MPHUHATHU IPaBOOOIaIaTeIIeM «Pa3yMHBIX Mep UL 00ECIICUEeHHSI CEKPETHOCTI Kak
HEOOXOJMMOT0 YCIOBUS MMPABOBOW OXPaHbl KOMMEPUECKON TaiHbI.

B HacTosiiee BpeMs BO3HUKIO HEKOTOPOE MPOTUBOPEUHE MEXIY CTPEMIICHHEM IPAaBUTEIHCTB
UMETH JTOCTYI K MH(POPMAIUN O BO3MOXHBIX IPECTYITHUKAX, B 0OCOOCHHOCTH B J€JIaX O MEXIyHapOIHOM
TEppOpU3ME, U CTPEMIICHUEM OHM3HEca 00SCIICUUTh BHICOKUN YPOBEHb OXpAaHBI U CBOCH JNEHCTBUTEIHEHO
cekpeTHO MHPOpManuu. [IpaBUTEIBCTBO MOXKET JTUOO 3allpPETUTh MUCIOIH30BAHUE BBHICOKOA(PPEKTUBHBIX
MeTOJI0B I (poBaHus, THOO MOTpeOOBaTh Mepeaud KOMIIETCHTHBIM OpTaHaM IMU(PPOBAIBHBIX KITHOUYEH
(cBOero pona «IETTOHUPOBAHMUS KIII0Ua») C TEM, YTOOBI IMETh IOCTYII K mH}py B cirydac HEOOXOAUMOCTH.
Pasnuuust B mpaBuiax M OrPAaHMYCHUSAX 10 MIH(PPOBAHHIO KOMIBIOTESPHONH HHGOPMAIUH MOTYT CO31aTh
OTIpEJeNICHHBIE TPYAHOCTH B JICIIOBBIX MEXIYHAPOTHBIX KOHTAKTaX OM3HECMEHOB B IUTaHE OOECTICUCHUS
KOH(QHUICHIUATFHOCTH MX OOLICHUSI.

4. KomnbroTepHasi 6€301aCHOCTh

B cBs3u ¢ teMm, uro mH(OpMaIus BO Bce OONbIIeH CTEeHHW 0o0padaThIBAcTCS Ha KOMIIbIOTEpax,
KOMIIbIOTEpHAsl 0€301aCHOCTD CTalla BAXXKHOW COCTABHOM 4acThIO OXPaHBl KOMMEpUYeCKOH TaiHbL. Xoporne
Mepbl KOMIBIOTEPHOH 0e30IacHOCTH HpeNyNpeKAaloT HECAHKIIMOHUPOBAaHHBIA JIOCTYN K KOMMEpPYecKoil
HH(QOPMAIIMA CO CTOPOHBI KaK TPETHUX JHUI, TaK M HEYIOJHOMOYEHHBIX Ha TO PabOTHHKOB BHYTPHU
kommanun. Emie Oonee CIOXKHBIM M TPYIHBIM SIBJSIETCSI BOIIPOC O KOMIBIOTEPHOW HH(OpMANWU IMpH
pabote B MHTepHeTe. CaM 1o cebe MHTEepHET — 3TO BasKHOE CPEACTBO MOTYUEHHS e0BOI HH(pOpMAIUH,
HO OH MOXXET TaKXX€ CTaTh KAHAIOM HE3aKOHHON yTeUKH HH(POPMALIUHL.

K. KOMMep‘leCKaﬂ TailHA ¥ OTHOLIEHHUA C rocyiapcrsom

[IpaBUTENbCTBEHHBIE YUYPEXKACHUS HMEIOT 3aKOHHBIE OCHOBaHMS TpeOOBaTh OT MPEANPHUITHH
YacTHOrO OM3Heca MperocTaBlIeHHs MM HH(OpMAlUM O XapakTepe AEATENIbHOCTH U O BBIIyCKaeMOM
npoxykuuu. Takue BHIBI NPOAYKIMM, KakK (hapMaleBTHUECKHE IIPENapaTrhl, CEIbCKOXO3SHCTBCHHBIC
XMUMUYECKUE TIperaparsl, KOMIIOHEHTHI Ui aBHAlMKd M Jp., CBS3aHHBIE C BOIPOCAaMU OE30IAaCHOCTH,
HEN30EKHO JOKHBI POUTH TOCYJapCTBEeHHYIO cepTudukanuio. Hanorosas cimyx6a MoxeT moTpedoBaTh
MpeAOCTaBJICHUA CIIUCKOB KIIMCHTOB UIsI CBEPKU IJIATCKHBIX MTPOBOAOK. OIICBI/I)IHO, 4qTo 6I/ISHGC, I/IMCIOH.[PII71
COOCTBEHHYI0 MH(OpMAINIO, HYXXIACTCS B €€ NPaBOBOH OXpaHE OT PAaCHpPOCTPAaHCHHS W OCOOEHHO OT
mornaganus K KoHKypeHTaMm. C Apyroil CTOPOHBI, €ClH CYIIECTBYET yrpo3a OOIMIeCTBEHHON 0e301macHOCTH
WIN 3/0pOBBIO (HampuMmep, MpPU BBITYCKE NE(PEKTHBIX aBHALMOHHBIX KOMIIOHEHTOB), NPAaBUTEIHCTBO
00513aHO0 HEMEIUIEHHO CHEeNaTh 3TO 00cToATENhCTBO nocrosHueM macHoctd. B Cormamennun TPUIIC
COJZIEPXKUTCS MOJIOKEHUE, CITy’Kalllee JOCTHKEHUIO KOMIIPOMHUCCA MEXKAY STUMHU IBYMs MO3ULUAMHU. B HEM
YCTaHOBJIGHBl MHHHMMAaJbHbIE TpeOOBaHHUA IO OXpaHe CEKpPEeTHOW MHPOpMaUUU OT JAeHCTBUH
MPAaBUTENBCTBEHHBIX yupexaeHuid. B cT. 39 (3) ropopurcs:

«Crpanpi—unensl BTO B Tex ciydasx, KOrga OT HHAX TpeOyeTcs MpeJOCTaBICHUE 3aKPBITHIX
JAHHBIX WIM Pe3yJbTaTOB TECTHPOBAHMA, KaK YCJIOBHUSA BBIXOJa HAa PBIHOK (papMmaneBTHYECKONH HIN
CEJIbCKOXO3AUCTBEHHOM XUMHYECKOH MpOAYKLIMH, B COCTaB KOTOPOM BXOAAT HOBBIE XMMHUYECKHE
KOMITOHEHTHI, MOT'YT IIPUHATH MEPHI K OXpaHE TaKUX JaHHBIX OT UX HEJOOPOCOBECTHOTO KOMMEPUYECKOTO
WCTOJIB30BaHUA. JTU CTpaHbl MOTYT TpeOOBaTh CAeIaTh 3TH JAaHHBIE «OCBOOOXKACHHBIMU» OT PACKPBITH
(3a HWCKIIOYEHHEM TeX CIyyaeB, KOTrJa pedyb WJET O 3alliuTe HAaceleHHs), TeM CaMbIM IMPHHSB MEpHI,
o0ecrieurBaloye 0XpaHy dTHX JaHHBIX OT HETOOPOCOBECTHOI'O KOMMEPIECKOTO UCIIOIE30BAHMUSD.

[ToHsTHO, YTO 3TH MHUHUMAJbHEIE TPeOOBaHMS BeCbMa U BeChMa OrpaHU4eHBl. [IpaBUTEIbCTBCHHEIE
OpraHbl MOTYT TpeOOBaTh MPEAOCTABICHUS UM CaMOH Pa3HOO0OpasHOIl MH(pOPMAIIUH, BEIXOMSIICH AaJIeKo
3a TpeIeNbl 00IacTH (hapMaleBTUIESCKON MIIH CeTbCKOXO3SHCTBEHHOM NPOAYKIIMH. B Hanbonee pa3BUTHIX
CTpaHax CYIIECTBYIOT 3aKOHBI O CBOOOAe MH(OpMANWH, KOTOpPHIE TMO3BOISIOT JTIOOOMY JHILy TpeOOBaTh
JocTyna K uHGopMaliK, HaXOJsIIEHCs B pacHOPsDKEHUH MpaBUTENbCTBA. [0CKOJIBKY 3alinTa, KOTOPYIO
npenocranisier Cornamenue TPUIIC, coBepieHHO HETOCTaTOYHA, OTPACIIA OM3HECA CEPhE3HO 3aBHUCSIITIE
OT COXpaHEHHMsT KOMMEPYECKHUX TailH, HOJDKHBI NPUHUMATh MEpbl K TOMY, UYTOOBI NPENSATCTBOBATbH
BO3MOXXHOCTH JaX€ KOCBEHHOTO TIOJIYYEHHs CEKPeTHOH HH(pOpMaluu U3 MNPaBUTEIbCTBEHHBIX
HUCTOYHMKOB. MOXHO OXHJaTh, YTO TakoW Om3Hec OyaeT J0OOMpOBaTh NPUHSATHE 3aKOHOAATENbCTBA,
COKpAI[AIOIIer0 BO3MOKHOCTH TOCYJApCTBEHHBIX YUPEXKICHHH TpeOOBaTh IPEIOCTABICHUS CEKPETHOMN
uHbOpMalMK, ¥ OTPAHMYUBAIOIIETO MOJHOMOYMSI TOCYAAPCTBEHHBIX CIIYXKAIlIMX IO €€ PacKphITHIO. B
IUIaHEe MPOTHUBOJCIHCTBUS HE3aKOHHBIM TPEOOBAHUSM O NMPEJOCTABICHUHU 3aKPHITOX MH(OpMAIUU MOTYT
OBITH WCIIONIB30BAHBI AJAMUHHCTPATHBHBIE M TpakIaHCKHE CyAeOHBIE mpouenypbl. B oco0BIX cirydasx



MIPEIIPHHAMATEIA MOTYT MPHOETHYTh K IIEPEBOAY CBOETO OW3HEca B IPYTyio cTpaHy. Tak, Hampmmep,
komnanusa «Koka-Komay He paspemraer cBouM Ou3HecMeHaM paboTaTh B CTpaHax, rie MOAOOHOTO TUIa
uHpopMaIHs MOKET ObITh 3aTpeOoBaHa U OOHAPOIOBAHA TOCYIAPCTBEHHBIM YUPEKICHUEM.

B Poccuu Bompoc 06 oxpaHe KOMMEpPYECKOW TaifHBI B OTHOIICHUIX MpaBooOIagaTeneii ¢ opranaMu
roCyIapCTBEHHOTO YMpaBJIEHUS TOCTATOYHO akTyaneH. CBeleHus, COCTABIIAIOINE KOMMEPUECKYIO TaiiHy,
MOTYT 1O IEJOMY PSy KaHAJIOB CTaTh JOCTOSHHUEM YHHOBHUKOB, MPOJaXXHOCTh MHOTHX M3 KOTOPBIX
obmen3BecTHa. Hepemkm  cimydaw, Korzma HaJOTOBBIE M HMHBIE TNPOBEPKH  OPraHH3YIOTCS
HET0OPOCOBECTHBIMHU JIULIAMH CO CIIEHUAIBHON 1eNbI0 3aBiiafieHus KOH(UIeHIUaIbHON nHpopManuen ux
KOHKYPEHTOB. 3all[UTa MPOTUB MOTOOHBIX ACUCTBUI BeChMa 3aTpyIHUTENbHA, TaK KaK JOKa3aTh UX CTOBOP
C YNHOBHMKAMM IIPAKTHUUYECKU HEBO3MOXKHO.

Ha 3akoHOImaTeIpHOM YpOBHE 3Ta IMpoOiieMa pemaeTcs IByMs My TsMH. Bo-TiepBhIX, Ha paOOTHHKOB
COOTBETCTBYIOIIMX TOCYJApCTBEHHBIX OpPraHOB M OpraHM3alluil Bo3naraercss OOS3aHHOCTH TIO
HepasTJIalleHNI0 CBEICHHUH, CTaBIINX UM W3BECTHBIMHU B CBSI3U C BHITIONHEHHEM CITyKeOHBIX 00s3aHHOCTEH
M COCTaBILIIOIIUX KOMMEpPYECKYI0 TalHy NpeanpusTHil u opraHu3aunuid. Tak, Hamoroseni xogexc PO
BBOJMUT TOHSATHE HAJOTOBOHM TaifHBI, KOTOPYIO COCTABISIOT JIIOOBIE TOJIYYEHHBIE HAJIOTOBBIM OPraHOM
CBEJICHHs O HAJOTOIIATeNbIIMKE, 32 MCKIIOUEHHMSIMH, YKa3aHHBIMU B HacrosmieM Konekce. Hamorosas
TaliHa He TMOJIeKUT pa3rallieHUI0 HAJTOrOBBIMU OpraHaMM, UX JOJDKHOCTHBIMU JIMLIAMHU, TPUBJIEKAEMBIMU
crenuagiucTaMd M 9KcrmepramMu. K pasrialneHuio HaloroBol TailHBI OTHOCHUTCS, B YacTHOCTH,
WCIIOJIb30BaHUE WJIM T[epefadya JpyroMy JIMIy TPOU3BOACTBEHHOW WJIM KOMMEPUYECKOM TalHBI
HaJIOTOIIATENbIINKA, CTaBIIECH W3BECTHOM AOJKHOCTHOMY JIMIy HAJIOTOBOIO OpraHa, IPUBIECUYEHHOMY
CHEIMATNCTy WIH JKCIEPTy NpPU HCIOIHEHHMH MMM CBOUX CIIy:KE€OHBIX oOs3aHHOCTeH (m. 2 ct. 102
Hanorosoro komexca P®). YTpaTa IOKYMEHTOB, COJEp)KAIIHMX COCTABJSIIONINE HAIOTOBYIO TalHy
CBeleHMs, JHOO pasralieHHe TaKUX CBEACHHH BIEKYT OTBETCTBEHHOCTH, IIPEIYyCMOTPEHHYIO
(henepalbHBIMU 3aKOHAMH. AHAJOTHYHBIC MMOJIOKESHHUS 3aKpeIIeHbl 3akoHaMu P® ot 24 mrons 1993 r. «O
(benepanbHBIX OpraHax HaJIOTOBOM moauuum», oT 21 mas 1993 r. «O TamoxeHHOM TapHude» U HEKOTOPBIMU
JpYT'MMH 3aKOHOJATEIbHBIMU aKTAMHU.

Bo-BTOpBIX, OrpaHMYMBaeTcs Kpyr TeX CBEIEHMH, KOTOpble MOIYT 3alpalliuBaThCs Y
npeanpuHUMareseil TocyJapCTBEHHBIMU OpraHaMy M WX JOJDKHOCTHBIMHU JTUIIaMH. Tak, B COOTBETCTBHUU C
m. 1 ct. 23 Hanorosoro koaekca P® HamoromiaTenbIIMKa 00sS3aHbI TIPEACTABIISITh HATOTOBBIM OpraHaM u
YX JOJDKHOCTHBIM JIMIAM JIHIIb Ty MH()OPMANHIO M JOKYMEHTHI, KOTOpbIe HEOOXOIMMBI ISl MPOBEPKH
MPAaBUIBHOCTH HCYUCIEHUS M YIUIAThl HANOTOB. [103TOMY eciM HaJOroBbIM MM MHON KOHTPOIHUPYIOLIUI
rOCYJapCTBEHHBIN OpraH BBIXOJAT 3a IPENeNbl CBOCH KOMIIETECHIINH, MPaBoo0IaiaTeb BIpaBe OTKa3aTh
UM B [IPEAOCTABIEHUM CBEEHUH, COCTABIIAIOIIUX €I0 KOMMEPUECKYIO TalHy.

JI. Oxpana koMMep4ecKoi TaliHbI 0T HHOCTPAHHBIX FOCYy1apCTB

C OKOHYaHHWEM XOJIOJHOHM BOIHBI HACTYNWIH CIIOXKHBIC BPEMEHA JUIS Pa3BEAbIBATEIBHBIX OPTaHOB.
HeKOTOpLIe U3 HUX U1 TOIO, IIT06I>I OoIlpaBAaTh CBOC CYIIECTBOBAHUEC, CTAJIM 3aHUMATHCA HEC BOCHHLIM, a
MPOMBINLICHHBIM ImroHaxeM. CoequnenHbie [IITaThl OTBETHUIIM HA BO3HHUKINYIO CO CTOPOHBI DpaHiuu U
JIPYTUX TOCYAaPCTB YIPO3y TE€M, UYTO IPUHSIH 3aKOHOAATENBCTBO, IPEAyCMaTPHUBAIOIIee HAKa3aHUE B BUIC
JMIIeHHsT cBOOOABI N0 15 yeT m mrpada 10 AecATH MHJUTMOHOB JIOJUIAPOB [UISL JIMI, 3aHMMAFOLIUXCS
N0of00HO# JiesiTeNnbHOCThI0. VIMEHHO MO NpHYMHE TOTO, YTO HHOCTPAaHHBIE areHThl MOIYT BBICOKO
OILIAYMBATHCS, OBITH OYEHD XOPOIIO MOJATOTOBICHHBIMU M COOTBETCTBYIOIIUM 00Pa30M OCHAIICHHBIMHE TS
TakKoro poaa pa6OTLI, KOMIIaHUAM, YbU TEXHOJOTUYCCKHUE CEKPETHI MOTYT MMPUBJICYDL K ce6e HUHTEpEC U3-3a
TpaHUIBI, 0COOEHHO BaXXHO MPUHSATH () (HEKTUBHBIC MEPHI OXpaHbl CBOMX CEKPETOB.

M. Kommepueckas TaiiHa U TaTEeHTHI

KomMmepueckas TaifHa nMeeT IEHHOCTh TOJBKO TOTJa, KOTJa OHa MOXET ObITh Hcronmb3oBaHa. K
npuMepy, KoMnaHust «X» pa3pabaThlBaeT HOBYIO TEXHOJOTHIO M OXpPaHSET ee KaK KOMMEPYECKYI0 TaiHy.
Kommanust «Y» npuobperaer y KOMIAaHHHM «X» JTUIEH3UIO0 Ha MCHOJIb30BAaHHE JAHHON TEXHOJIOTHH. YTO
OyzeT, eclin KOMIAHHS «Zy HE3aBHCUMO OT APYIHX NMPHUAYMAaeT TAKOH k€ TEXHOJOIMYECKMH IpUEM U
3anateHTyeT ero? CMOXET JIM OHA 3aCTaBUTh KOMIAHUU «X» U «Y» COIJIACUTBHCS CO CBOMMHU INpaBaMu
nateHToobnanarens? Bo MHOrMX cTpaHaX MAaTEeHTHOE 3aKOHOIATEIbCTBO BKJIIOYAECT B CeOsl MONOKEHUS O
«IPEJIIECTBYIOIEM NPUMEHEHHH» WIIN «IIPEKACNOAb30BAHMM» KaK MeEpy 3allUThl OT BO3MOXHBIX
o0BuHEHUI B ero HapymieHun. CekpeT IpoU3BOACTBA, pa3paboTaHHbII koMIaHuel «X», ee koMMepdecKas
TaifHa mproOpenu OBl IS Hee elie OOJIBIIYIO IIEHHOCTh, €CIIM OBl KOMITAHUS MOTJIa ObITh YBEpEHA, YTO HE
CTOJIKHETCS B MEPCIIEKTHBE ¢ HEOOXOANMOCTBIO MIEPECTATh UCIIOIb30BATh CBOIO TEXHOJIOTHIO BBUIY TOTO,
YTO Ta MOKET OBITh 3aNIaTCHTOBAHA Jpyroi KoMmanuel. [IpaBuioM o mpekaenons30BaHuN IPU3HAETCS TOT
(akT, 4TO U3-3a BHICOKOH CTOMMOCTH NATEHTOBaHMS MHOTHE KOMIIAHHM IPEANOYHUTAIOT OXPAHSITh CBOU



MeHee 3HAYUTENbHBIE CEKPETHl B popMe KOMMEpUECKOi TaifHbl. OTHAKO MOIOKEHUS 3aKOHOIATEIECTBA O
«TPEeAUIeCTBYIONIEM NPUMEHEHUH W MPEXIENOoNb30BaHUU» JUOO0 TMO-pa3sHOMY OTBE4alT, JHUO0 He
OTBEUAIOT BOOOIIE HAa MHOTHE BaXHBIE BOMPOCHL. Tak, IMOJNIOKEHHE O MPEKIACTONb30BaHUU B
MEXIYHApOJHOM IIOTOBOpPE, KOTOPBHIM MOKa YTO HEe OBUI NPUHAT, 3BYYHT TaK K€, KaK W IOJOKCHHS
TUIUYHOTO HAITMOHAIBHOTO 3aKOHOAATENbCTBA B JaHHOM 00acTu:

«(1) Ilpasa npescoenonrvzoeamerns... NATEHT He OyAET UMETh CHIIBI IIPOTUB JIFO0OTO JHIIA (Jajiee 1o
TEKCTy — «IPEXKICTIONB30BATENA»), KOTOPOE UIS CBOETO TPEIUPHATHS N OM3HEeca IT0OpPOCOBECTHO
WCTOJIb30BaJI0 HEKOE HOBIIECTBO WIIM CEPHE3HO TOTOBMIIOCH K €ro 3(PQEeKTUBHOMY BHEIPEHMIO, U 3TO
HUMEJI0 MECTO A0 AaThl IIogaydu MaTCHTHOM 3asBKH, KOTOpOﬁ YCTaHaBJIMBACTCA MPUOPUTECT 3aABUTECIIA, HaA
TOW TEPPUTOPUH, HAa KOTOPYIO paclpocTpaHseTcs AeHcTBHe mareHTa. [Ipexmenons3oBarens OyAeT UMETh
IpaBO TPOJODKATh, KaK WM M TIPENNOJarajoch, HCIOIH30BaHHE TAaHHOTO HOBIIECTBA HAa CBOEM
IPEANPUATHH WIN B CBOEM OM3HECe.

(2) ...IlpaBo mpexaenoap30BaHMsI MOXKET ITEPEAaBaTHCS MM NEPEXOIUTh TOJIBKO BMECTE C JaHHBIM
MPEINPUATHEM WM OM3HECOM JIMOO TOJBKO C TOH YacThIO MPEATIPHATHS WK OH3HEca, IS KOTOPOWM
JAHHOE HOBILIECTBO pa3pabaThIBaJIOChy.

B nanHOM mpoeKTe JOroBOpa 3aTPOHYT PSIII ACTIEKTOB BOMPOCa, HA KOTOPBIN JIOJKHBI 1aBaTh OTBETHI
100 HAIIMOHAJIBHOE MATCHTHOE 3aKOHOIATEIbCTBO, JIN00 CyAeOHas MPpaKTHKa, €CII HAIIMOHANBEHBIN 3aKOH
HUYEr0 HE TOBOPUT IO 3TOMY IIOBOAY, a HMMEHHO: KOTJa MOXKHO CUHTaTb, YTO HMMEJIO MECTO
«TpeANecTBYIONIee MPUMEHEHHE WM TPEXKACTONB30BaHIE»; NOJKEH JIH MPEXKACMOIb30BaTeNb caM OBITh
n3o0peraresieM  HOBIIECTBAa; TpPeOyrOTCS M 0ocoOble  (OPMAIBHOCTH  JJIsi  OXpaHbl  MpaB
MIPEXACTIONB30BaTeNsA; MOXKET JM NPEeXIENoiIb30BaTelb NepeaaBath cBou mnpasa? [Ipu 3ToM B JaHHOM
IMMPOCKTE HCET OTBETA Ha pPAA APYTHX BOIPOCOB, TaKMX KaK: HACKOJIBKO «CEPbE3HBIMU OJIKHBI 6]>ITI)
IPUTOTOBICHUS K 2(PPEKTUBHOMY BHEIPCHUIO»; MOXKET JI TPEKICIIONH30BATENh HIIH TOT, KOMY IIepeIaHbl
ero TmpaBa, 3HAYUTENBHO PACIIUPSTH HCIONB30BAHHE HOBIIECTBA; SBISIETCA JIH HMMYHHTET
MPEKACTIONB30BATC/II UMMYHUTECTOM OT MMATCHTA B ICJIOM WJIK K€ OH OIrpaHUYCH UCKIIIOYUTCIIbHO C(I)epOfI
IPEANICCTBYIONIETO MPUMEHEHHS; MOKET JIM TPEKAENOIb30BaTeIb MEIINTh HECKONBKO JIET 0 Hadaia
ITOTHOMACIITA0HOTO TPOW3BOACTBA; Ha KOM JIGKHT OpeMs [OKa3bIBaHMSA (PaKTOB IO CHOpPaM O
MPEIIIECTBYIOIEM IPUMEHEHUN ?

Coemunaennsie 1lITaTel SBIAIOTCS CTpaHOW ¢ Hambojee CTPOTMMH 3alpeTaMHd Ha HCIOJIh30BAHHE
MTOJIOXKEHUH O TPEKICTONB30BaHN B KaueCTBE apryMEHTa 3allUTHl IpaB. Pe3yapTaToM 3TOTO SBISETCS
MeHee BBITOJAHOE MOJIOKEHUE AJIi MHOTOHAI[MOHAIBHBIX KOMIIAHUN, PAaclOJIOKEHHBIX Ha UX TEPPUTOPHUU.
Ecnu 3T KOMIIaHUM OXPAHAIOT CBOU CEKPETHI HA YPOBHE KOMMEPUYECKON TaliHbl U HE MOJAIOT MAaTEHTHBIX
3agBOK, OHH MOTYT OKa3aTbCsi B MOJOXKEHUH, KOTZAa HAa HHUX pACIPOCTPAHUTCS JCHCTBHE IIPaBUII
MPEIIISCTBYIOMIEr0 MPUMEHEHHsI WU TPEeXACNOoNb30BaHMsl, MPUHATBIX B IPYIHX CTpaHaX. XyxXe TOro,
MOJKET BO3HUKHYTHh CUTYallusl, KOTJIa WHOCTPAHHBIE W300peTaTeNy 3alaTeHTYIOT CBOM H300peTeHHs B
CLIA, m Torma »>TH MHOTOHAIIMOHAJHHBIE KOMIIAHHM YTPATSAT BO3MOXKHOCTH 3aIlIUTHTH CBOE IIPAaBO
MIPEXIENONb30BaHmsl B Ipyroi crpane. [lo 3Toil mpwymHE Takue KOMITAHUHM JOOOHPYIOT TNPHHATHE
MEXTyHapOJHOTO JIOTOBOpA, KOTOPBIA OBl CO3Mal paMKH TPUMEHEHHs MPaBUJ MPEKACTOIb30BaHUS B
JOPYTUX CTpaHaX M BMECTE C TEM CO3/al OBl BO3MOXKHOCTH 3aIIUTHI IPaB MPEKACTIONH30BATENS B CAMUX
CIIA. He3aBucumble m300peTaTeNy M UCCIEIOBATEIBCKIE IEHTPHI BEICTYIIAIOT IIPOTHB PACIPOCTPaHEHHUS
MOJIOKEHHUH O MPEXKIETIONb30BAHNH, IOCKOJIBKY MPH 3TOM OHH OOJIbIIE TEPSIOT, YeM MIPHOOPETAIOT.

Ilpaso  npedcoenonv3osanus,  W3BECTHOE IATCHTHOMY  3aKOHOIATENBCTBY  OOJBIIMHCTBA
eBPONEHCKUX CTpaH, OCHOBEIBaeTcsi Ha cT. 4B Ilapmkckoil KOHBEHIHH IO OXpaHe MPOMBIIIICHHON
cooctBenHocTH. Cama KoHBeHIMs, 0JJHAKO, HE COAEPKUT €AMHOOOPA3HOTO pelIeHs] JaHHOTO BOMpoca, a
OTHOCHT €r0 K BHyTPEHHEMY 3aKOHOJATEIbCTBY CTPAH-y4YacTHUILl. B poccuiickoM MAaTEHTHOM IIPaBe NpaBo
MIPEXKICTIONE30BaHUS B Pa3HBIX MOAM(DHUKAIUAX TPUCYTCTBYET ¢ 1924 1. 3aKperieHO OHO M NSHCTBYIOLTIM
[TatentHpiM 3ak0oHOM P®, XOTS NpU MOATOTOBKE MATEHTHOH peQoOpMBbl BBICKA3bIBAIUCh COMHEHHS B
IeJIECO00Pa3HOCTH €r0 COXPAaHEHNUSI.

B cootBerctBum co cr. 12 I[latenTHoro 3akoHa P® B kauecTBe mpekAemoib30BaTENs] BHICTYHACT
mo0oe (U3MUECKOe WIH IOPUANIECKOE JIAI0, KOTOPOEe IO NaThl MPUOPHUTETa H300pPETCHUS, MOJE3HOH
MOJICTIH MJTH IPOMBIIIUIEHHOTO 00pa3iia J0OPOCOBECTHO HCIIONIB30BAI0 Ha TeppuTopuu Poccuu cozmanHoe
HE3aBHCHUMO OT €T0 aBTOPA TOKICCTBCHHOE PEIICHUE MITH CAENAI0 HEOOXOMMBIE K 3TOMY IMPUTOTOBICHHSL.
[Ipexnenonp3oBaTenb COXpaHsAET MPaBo Ha JanbHeimee 0e3BO3ME3THOE HCIONB30BAHUE H300pPETCHIUS,
MOJIE3HOM MOJIENIH WIIM IPOMBIIIIIEHHOTO 00pa3ia 6e3 paciupenus 00bemMa HCIOIb30BaHUS.

N3 IlarentHoro 3akoHa P® cmemyer, dYro mpaBO NPEKACTOTH30BAHHS BO3HUKACT MPH
OTHOBPEMEHHOM HAIMYUH CICIYIOMINX YCIOBHUIL:

1) He3aBUCHMMO OT aBTOpa pa3padOTKU MJOKHO OBITh CO3AAHO TOXKIECTBEHHOE pEILICHHE B
pe3yipTaTe CaMOCTOSITENIFHOW TBOPUYECKOW pPaboThl. MHBIMH CIIOBaMH, TpPaBO MPEKICTOIb30BaHUS
BO3HHKAET JIMIIH B CIIydae JOOPOCOBECTHOCTH JIUIIA, IIPETEHAYIONIETO Ha 00TaJaHNe TaHHBIM IIPaBOM;

2) yka3aHHas pa3pa0oTKa JOJDKHA OBITh peajbHO MPUMEHEHA JIUIIOM, MPEeTEHAYIONIMM Ha JaHHOe



mpaBo, 100, IO KpaiHei Mepe, ATO JIUIO JOJDKHO CAeNaTh HEOOXOJMMEIEC TPUTOTOBICHUS K IPUMEHCHHIO
pa3pabotku. Eciu pemenue 6bU10 CO34aHO, HO HE MPUMEHSIIOCh U HE TOTOBUIIOCH K IPUMEHEHHIO, IPAaBO
MPEKACTIONE30BaHUS HE BO3ZHUKAET;

3) HCHONB30BaHHE WM IPUTOTOBIEHUWE K HCIONb30BAHUIO JIOJDKHBI HMETh MECTO JIHMIIb Ha
teppuropun Poccuu. [lpumenenne pa3zpabotku 3a npeaenamu Poccuiickoit denepanyivi He MOXKET CITYKUTh
OCHOBaHHMEM JUTs IPUOOPETEHNUS TIOIH30BATEIEM OCOOBIX IIPAB;

4) paccMaTpuBaeMble JCUCTBUS (CO3MaHHE pa3pabOTKH, €€ HCIOJIb30BaHWE, MPUTOTOBICHHUE K
WCTOJIB30BAHUIO) JOJKHBI OBITH COBEPIICHBI 10 1aThl IPUOPHUTETA.

[IpaBo mpexaenonbp30BaHusl HOCHT Oe3BO3ME3THBIN XapakTep. [Ipekienonb3oBaTelib HE JTOJKEH
BBIIUTAYMBATh MATEHTOOONAATEII0 KaKoe-THOO BO3MEIICHHE 3a WCIOJIh30BAHHE 3allaTeHTOBAHHOTO
cpeactBa. Ho B oTiMuue OoT maTeHTo00a1aTeNsl OH HE MOXKET 3allpeTUTh TPEThbUM JIULAM HCIOIb30BaTh
TOXXJIECTBEHHBIC pa3paboTku. Kpome TOro, mpaBa MpeKACNoNIb30BaTeNsl OTpaHUYEHbl TeM O00BEMOM
IPUMEHEHHS 3aIIaTEHTOBAHHOTO CPENICTBA, KOTOPLIH OBII UM JOCTUTHYT HAa ATy MPUOPHUTETA, KO0, eCln
WCTONB30BaHHE HE OBUI0O HAYaTo 10 OJTOM JaTel, — OOBEMOM, COOTBETCTBYIOIIMM CIEIAHHBIM
npurotoBieHusM. Hakonen, mo oOuiemMy mpaBuily, IpaBO MPEXKAETONB30BaHUS HE MOXKET MepelaBaThCs
JIpyruM nunam. VIckiroueHne cocTaBisieT ciiydai, Korja mpaBo MpexAenoilb30BaHus IEPEAAcTCS BMECTE C
MIPOM3BOJCTBOM, Ha KOTOPOM HMEJIO MECTO HCIOIh30BaHHIE TOXKISCTBEHHOTO PEIICHHS T OBLIH CHETaHbI
HEOO0XOAUMBIE K 3TOMY IIPUTOTOBJICHUSI.

ITatenTHelf 3akoH P@® He mpeaycMaTpuBaeT BBIJAYM IPEXKACHOIB30BATETI0 KAKOT0-THOO
JOKYMEHTa WM JTUIEH3MH, KOTOpPBIE ITOATBEp KIali OBl ero mpasa. B ciydae ecnm maTeHTOOONaAaTENs H
JUIO, MPEeTEeHAYIoUIee Ha MPaBo MPEXIENOIb30BaAHNA, HE MOTYT YPEryJIMpPOBaTh BOSHUKIINE Pa3HOTIACUS
B HETIOCPEJICTBEHHBIX MEPETOBOPAX, BOMPOC O HATMYHUHU JAHHOTO MpaBa pa3pemaercs B CyIcOHOM MOpsIKe.
Xots ct. 12 TlarenTHOrO 3aKk0Ha P® He Bo3naraer OpeMs JOKa3bIBaHUS B 3TOM CIIOpE Ha KaKy-JIM0O U3
CTOPOH, CJIeAyeT MoJjlaraTth, YTO €ro HeceT Npexae Bcero mnoreHuuanbHbiil Ilpexnenons3zoBarens. Ero
JNEUCTBUSI 1O HCIIONB30BAHUIO pPa3paboTku C (OopMaabHON CTOPOHBI SBISIIOTCS HApyLIICHHEM IIpaB
nareHTooOmanatesns. [1o3ToMy IMEHHO OH OJDKEH JTOKa3aTh CBOIO YIPAaBOMOYEHHOCTh Ha 3TH JIeHcTBUS. B
3aaqy MaTeHTOOo0IaaTe sl BXOIUT JIUIIb JOKA3aTeIbCTBO TOTO, YTO MMEET MECTO HEe CAHKIIMOHUPOBAHHOE
UM HCII0JIb30BaHUE pa3pabOTKH, TOKAECTBEHHON 3allaTeHTOBAHHOMY CPEICTBY.

Jlnmo, caMoCTOSATENFHO CO3JaBIICe W NPUMEHHUBINEE y ceOs TOXXISCTBEHHOE PEUICHHE paHBIIIe
MaTeHTOOOIaAaTeNsl, B IIPHHIAIIE, MOKET BO3OYIUTH NIENI0 O MPU3HAHUY MATEHTa HEACHCTBUTEIFHBIM KakK
BBIIAHHOTO HAa OOBEKT MPOMBIIUICHHOH COOCTBEHHOCTH, HE COOTBETCTBYIOUIMHA TPEOOBAaHHIO HOBHU3HBI.
OnHako 3TO BO3MOXHO JIMIIb B TOM CIlydae, €CIIM CBEJICHHS O COOTBETCTBYIOUIEM TEXHHYECKOM
HOBILIECTBE, CO3JaHHOM M IPUMEHEHHOM IPEXAEIOIb30BaTeNEM, BOLUIM B YPOBEHb TEXHUKH, T.€. CTAIU
00IIeTOCTYIHBIMY IO JaThl IOCTYIUICHHUS 3asBKH Ha BhIJauy nmateHTa. B wactHoctH, [Ipexxaenonp3oBarenb
MOJKET COCJIaThCSl Ha OTKPBHITOE MPUMEHEHHWE MM TOXJIECTBEHHOTO TEXHUYECKOTO PpEIICHHUs, MMEBIIee
MECTO /IO JaThl IIpHOpUTETa O0BEKTa NPOMBINUICHHONM CoOCcTBeHHOCTH. Ecnmm ke cBemeHHs O
COOTBETCTBYIOIIEM HOBILECTBE COXPAHSUIMCh B TaiHE, TO 3TO HOBU3HY 3alaT€HTOBAHHOI'O PEIIECHUS He
MOPOYUT U HE MOXKET CITY>)KUTh OCHOBaHWEM JIJIsl aHHYJTUPOBAHUSI BEIIAHHOTO MATEHTA.

H. Cyneonblie ciopsl

B cyneOHbIX menax o KOMMEpUYECKOW TalfHe OTBETUHMK, KaK MPaBUIIO, OTCTauBaET JIBa MOJOXKEHHS: 1)
ocrapuBaeMasi HH(QOpMaLus He MOXKET OBITh PacIieHEHa KaKk KOMMepueckas TailHa U 2) 3Ta HH(opManus
ObUTa MOJIydeHa 3aKOHHBIM IyTeM. O0a 3TH OCHOBAaHUS 3alIUTH YK€ 00CYKmanuch BbIme. Eciam umeriy
yAaeTcsi pa30UTh 3TH JT0BOJIBI, OH MOXKET PACCUMTHIBATH KaK Ha TO, YTO UCIOJIB30BAHHUE €r0 KOMMEPUECKOH
TailHBl OyZeT 3ampenieHo, Tak M Ha TO, 4TO eMy OyJeT BhIIUIadeHa MaTepHalbHas KoMIeHcarus. B
Cornamenun TPUIIC goctatodHo moapoOHO OMMCaHBI MpaBWIIa, Kacalolluecs rPaKaaHCKO-IIPABOBBIX U
AJIMUHHUCTPATHBHBIX MEp NpPUHYXICHHS K COOJIONEHHWIO MpaBa HHTEIUICKTYaJbHOH COOCTBEHHOCTH.
HeKOTOpLIe U3 JOTUX MpaBuil MOTrYyT OBITE KOHKPETHO MNPHUMCHCHBI B OTHOLICHUH COGJ’II-O}IGHI/IS[
KoMMepUecKkol TaiHbl. Tak, cT. 44 CoriameHus MperyCcMaTpUBAET «ITOJTHOMOYHS CyJia 00513aTh BHHOBHYIO
CTOPOHY OTKa3aThCs OT HapymieHUs». s obagaTens KOMMEPUECKOH TaifHbI OCOOCHHO Ba)KHO MOJYUIHTH
peleHue cya, o KOTOpOMY OTBETUHMKY HE TOJIBKO 3ampelaeTcsl HCIOIb30BaHUe He MPHHAIeKaIlel emy
KOMMEpYEeCKOH TalfHBI, HO OT HETrO TaKXke TpeOyeTcs YHHUYTOKEHHE BCEX HOCHTENEH IMMOJIydeHHOW O Hel
nHpOpPMAaIMK W €€ IanpHeilmee HepacmpocTpaHenue. B cr. 45(1) storo CornameHuss TOBOPHTCS O
BO3MEIIEHUWH ylepda TeMH, KTO 3HaJ WM JODKEeH ObUI 3HaTh, YTO COBEPILAET OINpPENeTICHHOE
MpaBOHApYIIIEHHUE:

«Cyx MoXxeT 00s3aTh HapyUIUTENS BBHIIUIATHTH IPaBOOONaIaTENi0 aJeKBaTHYI0 KOMIICHCAIIMIO 32
MOHECEHHBI# UM ylepd B CBSI3M C HapylIEeHHEM €ro MpaBa HHTEJUIEKTyallbHOW COOCTBEHHOCTH M
NPUYMHEHHBIH €My JaHHBIM HapyIIMTeNleM, KOTOPBIH 3aBeOMO 3HAJI WM JOJDKeH OBLI 3HaTh, 4YTO
COBEpIIACT IIPABOHAPYIIICHUEY.



Cratbst 45(2) conep>KuT MOJIOKEHHS, PAa3BUBAIOIINE BO3MOXXHOCTH 3aIIATHI MPABOOOTaaTeNs:

«Cyn Taroke MOXKeT 0053aTh HapYIIUTENs OIUIATUTh MPaBOOOIaNaTENI0 MOHECEHHBIE UM PAacXOIbl,
BKJIIOUAsl OIUIATy YCIYT aBOKaTa. B COOTBETCTBYIOMMX CIIydasiX CTpaHbl—y4dacTHHUIBI COTIAlICHUS MOTYT
YHOJIHOMOYHUTH CyJ BBIHECTH PEIICHHE O B3bICKAHMM HE3aKOHHO IOJYYEHHOTO J10XOJa U BO3MEIICHUU
VIYLIEHHOHN BBITOJBI JaXe B T€X CIydasx, KOIrJia MpaBOHApyIIUTeNb ASUCTBOBAJ, HE 3Has 3aBEJOMO, YTO
COBEpIIAET HapyIIEHHE IIPaB MPaBoOOIIAAATEIS.

ITonoxeHne o KOMIIEHCALlUK PAacXO0B Ha aBOKaTa BapbUpPYyETCs OT CTpaHbl K cTpa”e. B AHrnuu no
BCEM TpaKIAHCKHUM JeflaM, BKIItoYasi Jiejla 0 KOMMEpPUECKOH TalfHe, 3TH pacxXoJlbl BCEr/la BO3JIAraloTcs Ha
IPOUTpaBIIyIO Tpolecc cropoHy. Ho ecTs u orpanndenus. B psge crpan pacxonasl Ha agBoKaTa 1o JenaM
O HapylLIEHUH KOMMEPUYECKOHl TaliHbl BO3MEILAIOTCS TOJIBKO B ClIydasX YMBIIIJICHHOIO COBEPLIEHUS
npaBoHapylieHus. Jlpyrue Buabl BO3MEIIECHUS, YKa3aHHbIE BO BTOPOM IPEIJIOKEHUU LUTHPYEMOH CTaThHu,
MPAaKTUYECKH HUKOTIa He MTPUMEHSIOTCS B IeaxX O HapyIIeHUH KOMMEPUYECKOW TaifHbI.

Oco0y10 CIOXXHOCTh B CyIeOHBIX IpOIEccax O HApYIICHHH KOMMEPUYECKOW TaiHbI COCTaBISIET TO
00CTOSTENBCTBO, YTO CaMo Io cebe pacCCMOTPEHUE YTEUKH WHPOPMAITIH MOXET IPUBECTH K PACKPBITHIO €€
cekpetHoctu. Cornamenuem TPUIIC mnpenycMaTpuBaroTCsi IMOJNOXKEHHS 00 OXpaHEe Takoro poja
uH(pOpMAaIHH:

«B mpomecce MOKHBL OBITH HCIONB30BAHBI CPEACTBA 10 HIACHTU(QHUKAIUN W OXpaHe
KOH(pUACHIMATbHONW HH(OPMAIIMH B TIPEeNiaX, COOTBETCTBYIOIINX KOHCTUTYLMOHHBIM HOpMam» (cT. 42).

«B Tex cimyuasix, KOrja ofHa CTOpPOHA B IIpOIlECCe B MOJAEPKKY CBOUX TPeOOBAaHMH BBIIBHIACT
JOKa3aTeNbCTBA KaK OOIIEro xapakTepa, TaK M CHENU(UYECKHE, KOTOPHIC HAXOIITCS IO KOHTPOJIEM
MPOTUBHON CTOPOHBI, CYJl MOXKET 00s513aTh 3Ty CTOPOHY IPEJOCTaBUTh €My YKa3aHHbIE OKa3aTelbCTBa C
COOJIIOZICHUEM TIPH 3TOM YCJIOBHH, 00ECHEUMBAIONINX OXpaHy KOH(UACHIMAIbHOW HH(pOpManum» (CT.
43(1).

3amuTa npaBa Ha KOMMEPYECKYIO TalfHy OCYILECTBIISETCS MPAKTHUYECKH JIUIIb B OJTHOW, 8 UMEHHO B
OPUCOUKYUOHNOU, @opme, CYTh KOTOPOH COCTOMT B OOpallleHHH 3a MOMOIIbI0 K KOMIIETEHTHBIM
rocynapcTBeHHbIM opraHaMm. Camosawuma HapylIEHHBIX IIPaB IIpU yCIOBHUM, YTO OHA HE IpeBpallacTcs B
CaMOYIIPaBCTBO, B pacCMaTpUBAEMON cepe CBOIUTCS K BO3MOKHOCTH CaMOCTOSITEIEHON HEHTpaTH3auu
U BBIBEJCHUIO M3 CTPOS TEXHUYECKHUX CPEACTB, HE3aKOHHO BHEAPEHHBIX TPETHUMHU JIMLAMHU C LENbIO
MOJTy4eHHUsT WH(POPMAINH, a TaKKe NPHHATHIO ONEPATUBHBIX MEp MO AEe3MH(GOPMALUH JIHI, HE3aKOHHO
MOJIyYUBUIMX 3aCEKPEUYCHHbIE CBEAEHHUS, C LENbI0 MNPEJOTBpAllleHUs] BO3MOXKHOrO yuiepba oT HX
pasrnamieHusi. B mopsiake caMo3alluThl MOTYT, TMOXAyd, MPUMEHATHCS M HEKOTOpBIE CAHKIUH IO
OTHOIIIEHUIO K KOHTPareHTaM MO XO3SHCTBEHHBIM JIOTOBOpPaM M HA€MHBIM pabOTHHKAM, HApyIIAIOLIIM
00513aTeIHCTBO O Hepas3TJIaleHNH KOHPHUICHINAIBHBIX CBEICHHUH.

OcHoBHOH xe (opmMoil 3amUTHl MpaBa HAa KOMMEPUYECKYIO TalHy SBIAETCS IOPUCAUKIMOHHAS
Ipoleaypa, KOTopas, B CBOIO Odepelb, MOApa3enseTcs Ha CyAeOHBIN M aJIMHHUCTPATUBHBIN MOPSAKH.
3HaueHHne O0IIEro MPaBHIIa UMEET CYOeOHbIL NOPAOOK 3auyumsl, TIPESIIONATAIONTNN 00paIeHne ¢ HCKOM O
3alUTe HApYLIEHHBIX MpaB B cyA. [IoCKOIbKY BOIIPOC 0 KOMMEpPUECKOH TaiiHe HEOCPEACTBEHHO CBsI3aH C
IpPeANPUHUMATENIECKON JEATENFHOCTBIO, JAHHBIC MCKM B OCHOBHOM OTHOCSATCSI K ITOJIBEIOMCTBEHHOCTH
apOUTpaXHBIX CYZOB. B Tex ciydasx, Korja B Ka4eCTBE OTBETYMKA BBICTYNACT PaOOTHHK, pa3TIacHBIINI
KOMMEPYECKYIO TallHy BOIPEKU TPYJOBOMY AOTOBOPY (KOHTPAKTY), IEJI0 paccMaTpUBAeTCs B cyae oOmei
WHCTaHLIUU.

AoMmunucmpamueuviii ROPsA0OK 3auumvsl TIpaBa Ha KOMMEPYECKYIO TalfHy, KOTOPBIH UMEHYETCsI elle
CTIEIUANTBHBIM, TMPUMEHSETCS JIMIIh B CIydasx, yka3zaHHeIX B 3akoHe (m. 2 cT. 11 I'K). Bo3moxnocTh
oOpalleHusl ¢ 3asBJICHUEM O JIONMYIIEHHOM HapyIIeHHWW IpaBa Ha KOMMEpYECKYIO TaiiHy B (henepanbHbIi
AHTUMOHOIIOJBHBIA opran BbiTekaeT u3 3akoHa PCOCP «O KOHKypeHIIMM M OIpaHUYEHHUU
MOHOTIOJIUCTUYECKOHN JESTENHHOCTH Ha TOBAPHBIX PBIHKAX». B COOTBETCTBHM cO CT. 22—29 yKa3aHHOTO
3akoHa ¢enepanbHbli aHTUMOHOMIOJBHBIA OpraH, pacCMOTPEB OOCTOSATENBCTBA [IeNia, BIPABE BBIHECTH
00s13aTeNBHOE IS UCIIONHEHHS NMpeAnucaHue 00 yCTpaHCHMH HapyLIeHUS W NPUMEHUTHh K HApYIIHUTEIIO
YCTAHOBJIEHHBIC 3aKOHOM CaHKIMH. OIHAKO ¢ Y4eTOM TOTO, YTO B HACTOSIIEEe BpeMs JI0Ooe pelieHue,
MIPUHATOS B aIMHHUCTPATUBHOM IOPSIKE, MOKET OBITH 00XaJOBaHO B CYI, a CaMH JeJia, CBSI3aHHBIC C
HapylICHHEM TIIpaBa Ha KOMMEpYECKyl0 TaiiHy, dalle BCErO0 HE CTOJb OYEBUIHBI, KakK, HalpHMep,
OONBIIMHCTBO JA€T O HApPYUICHUSX aHTHMOHOIIOJNBHOTO 3aKOHONATEIhCTBA, NAHHBIA ITOPSIOK 3aIlUTHI
MIPUMEHSAETCS] BECbMa PEJIKO.

3amura mpaBa Ha KOMMEPYECKYIO TalHy OCYIIECTBISCTCS C MOMOIIBIO ONPEACICHHBIX CHOCOO08.
Cratps 139 T'K comepxuT nmpsiMmoe yka3aHHUE JIMIIb HA OJWH U3 HUX, 4 IMECHHO BO3MEIIEHNE MPUINHEHHBIX
yOBITKOB, HO JIOITYCKAaeT BO3MOKHOCTh MPUMEHEHHS U IPYTUX CIIOCOOOB 3aIIUTHL, TpexycMoTpeHHbIXx ['K
P® u unbiMu mpaBoBBIMH akTamMu. OOMIMH, XOTS M HE HCUEPNBIBAIONIMKA, MEPEeYeHb 3THX CHOCO00B
conepxxutcs B cT. 12 I'K. Pa3ymeercsi, He Bce OHH MOTYT OBITh MCIIOJB30BaHBI B paccMaTpUBaeMoii chepe,
TaKk KaK XapakTep HapyIIEHHOro MpaBa M MPHUPOAA CaMOro HapyLIEHHs CTaBAT €CTECTBEHHbIE I'DaHHUIIbI
BO3MOXKHOTO BBIOODA.



Tak, MCKk 0 TPU3HAHWHU TpPaBa Ha KOMMEPUECKYI0 TallHy MOXKET OBITh MCIOJB30BaH TOTIA, KOT/Aa
JaHHOe TpaBo KeM-Inbo ocmapuBaerca. Hampumep, ct. 8 IlatentHoro 3akona P® mpenocraBnser
paboTofaTento BO3MOKHOCTh COXPAHUTh B TaifHE TEXHHUECKOE WM XYJ0XKECTBEHHO-KOHCTPYKTOPCKOE
peleHne 3amadd, CO3MaHHOEe Pa0OTHHKOM B CBSI3H C BEIIONIHEHHEM UM CIY)KEOHBIX 00sS3aHHOCTEH HIIH
MOJYYEHHOTO OT paboToAaTeNst KOHKPETHOTO 3aJjaHus, €CJI JOTOBOPOM MEXIYy HUMHU HE MPEAyCMOTPEHO
uHoe. Ecnu, HecMOTpst Ha NpHHATHE paboTONATEIeM B YCTAHOBJICHHBIH 3aKOHOM CPOK MMEHHO 3TOTO
BapuaHTa OXPaHBI CBOMX IPaB, pAOOTHUK MPEIIPUMET MOIBITKY 04X 3asBKH Ha BHIIAUy ITaTCHTA JIN00
UHBIM 00pa3oM OyJeT TOTOB PAaCKphIThb CYIIHOCTb JOCTHUTHYTOTO pe3yJsibTaTa, padoTOdaTellb MOXKET
3aIUTHTh CBOM MHTEPECHI ¢ TIOMOIIBIO0 UCKA O MPU3HAHHUH MPaBa HA KOMMEPYECKYIO TaifHy. DTOT e UCK
HCTIONIB3YETCSl TOTJa, KOrna OT NpEeIIpHHUMATesT 0e3 YCTaHOBJICHHBIX 3aKOHOM OCHOBAHHH KTO-THOO
TpeOyeT pacKphITh HHPOPMAIIHIO, COCTABIAIONIYI0 KOMMEPUECKYIO TaiHy.

Takoit croco0 3amuTHI NpaBa HAa KOMMEPUECKYI0 TaifHy, KaK BOCCTAHOBJCHHE IIOJOXKEHHS,
CYILIECTBOBABLIETO 10 HAPYLIEHUS, U IIPECEUECHUE ASHCTBUM, HapyIIAOUUX [IPABO WIK CO3AIOLINX YTPO3y
€ro HapyIICHHs, MOXKET OBITh MCIIOJIH30BaH B TEX CIIydasx, KOT/Ia COBEPIICHHOE IMPABOHAPYIICHHE eIle He
MIPUBEJIO K TOJHOMY MPEKPalIeHUI0 caMOro HapyLIEHHOTO NpaBa U uMeercs (pakThdeckas BO3MOXKHOCTD
JUKBHUJAIMK TOCIECACTBUN HapymeHus. Hampumep, Hanmio, 3aBiajieBinee HHGpOpMAIMEH C IOMOIIBIO
HE3aKOHHBIX METOIIOB, MOXKET OBITh BO3JIO)KEHA OOS3aHHOCTH IO BO3BPATY TEXHHUYECKOH TOKYMEHTAITHH
WIA YHUYTOXXEHUIO MaTepHUabHBIX HOCUTeNeH HH(OpMay, eMy MOXKET ObITh 3alpelIeHO0 UCIOIb30BaTh
JaHHYI0 HH(OPMALUIO B €T0 COOCTBEHHOMU cepe, a TakkKe paclpoCTpaHATh HHYOPMALHIO CPEeIH TPEThUX
JMI U T. 1.

Ob6nanarensb KOH(UACHIUAIBHON uHpopMaIu MOXET notpeOoBaTh MIpU3HAHUSA
HEJICUCTBUTENBHBIM aKTa TOCYJApCTBEHHOTO OpraHa WM OpraHa MECTHOTO CaMOYIpaBJICHHUS, KOTOPHIM
€My TpEeANNCAHO PACKPHITh CEKPEeTHOCTh HWH(POPMAIMH, €CIM OH CYHTaeT, 4YTO JACHCTBHSA
COOTBETCTBYIOIIETO OpraHa BBIXOIAT 3a IpeAeibl KOMIIETEHLIHMH TIIOCIEAHEr0o, HE BBI3BAHBI
HEOOXOAMMOCTBIO UJTM UHBIM 00pa3oM MPOTHBOPEYAT 3aKOHY.

Ecnu mapymennem mpaBa Ha KOMMEPUECKYIO TallHy ee oOiajaTenio NpUYWHEHBI yOBITKH, JHIIO,
HE3aKOHHBIM METOJIOM IIONydHBIIee HHMOPMALHUIO, JOIDKHO O3TH YOBITKH BO3MECTHTh. Takas ke
00s13aHHOCTh BO3JIaraeTcsi Ha PaOOTHUKOB, Pa3rJacHBIIMX KOMMEPYECKYIO TaiiHy BONPEKH TPYIOBOMY
JOTOBOPY, B TOM UHCJIE€ KOHTpPAareHTy, M Ha KOHTPAareHTOB, CHAEJABILIUX 3TO BONIPEKU IPakJaHCKO-
MIPaBOBOMY [IOTOBOPY. YOBITKH IOJDKHBI OBITH BO3MEIICHHI B IIOMTHOM OOBEMeE, T.e. KOMIICHCAINH
MOJUIEKUT Kak peanbHbI yuepd B MMYIIECTBE IIOTEPNEBLIEr0, TaK M YNyIIeHHas UM BBIr0Ja.
OO0s13aHHOCTh 00OCHOBATh pa3Mep YOBITKOB BO3Jaraercs, OJHAKO, HA CaMOro TOTEPIEBIIETr0, YTO BO
MHOTOM YCIIOXKHSIET IIPIMEHEHHE JaHHOTO CII0co0a 3aIIUTHI IIpaBa Ha KOMMEPUECKYIO TaifHy Ha IMPaKTHKE.
3amaua oOnanmaTens HaApyLIEHHOTO TMpaBa B JTOM IUIaHE HECKOJIBbKO oOJeryaercs TOrjAa, KOrja
HApYUIUTENIEM U3BJICUYEHB! JOXOMABI 32 CUET MCIOIb30BAHMsI HE3aKOHHO ITOJy4YeHHONW HHpopmarun. B atom
Cllydae IIOTEPIIEBIIMK BIIpaBe MOTPEOOBATH BO3MEIICHUS HAPSTy C IPYTUMH YOBITKaMH YITyIICHHON
BBITOJIBI B pa3Mepe He MEeHbIIEeM, YeM Takue 1oxosl (1. 2 ct. 15 T'K).

[TomuMo 53THX © HEKOTOPBIX JPYIHX TPakJAaHCKO-TIPABOBBIX CHOCOOOB 3alllUTHI  3aKOH
IIPEYCMAaTPUBAET V20JI06HO-NPABOBbIE CAHKYUU 30 HE3AKOHHOE NOCA2AMENbCEO HA KOMMEPUECKYIO
matiny. Cpenu YrOJIOBHO HaKa3yeMbIX JesSHHN B chpepe IKOHOMUIECKON AESTENBHOCTH (TII. 22 YTOIOBHOTO
kozaekca P®) HoBeiid YK PO npegycmaTpuBaeT ABa XOTs U OJU3KHUX, HO OTHOCUTENBHO CAMOCTOSITENBHBIX
COCTaBa MPECTYIUIEHNs], CBSI3aHHBIX C HE3aKOHHBIM IIOJYYEHHEM U HE3aKOHHBIM pasIJlallleHueM CBEACHUH,
COCTaBJITIOIINX KOMMEPYECKYI0 miH OaHkKoBcKyro TaiHy. CormacHo 4. 1 ct. 183 ¥V K P® yromoBHBIM
MPECTYIJICHUEM SIBIIIETCS] COOMpaHUe CBEICHUMN, COCTABIISAIOMINX KOMMEPUECKYIO U OaHKOBCKYIO TaiiHy,
MyTeM MOXUINEHUS JOKYMEHTOB, MOJKYIa WIH Yrpo3, a paBHO MHBIM HE3aKOHHBIM CIIOCOOOM B IEINSAX
pasriamenusi MO0 HE3aKOHHOTO HCIIOJB30BAaHMS ITHX CBEICHHH. J[aHHOE NpecTyIuleHHe OTHOCHUTCS K
yuciny (hopMaibHBIX COCTABOB, T. €. CUMTAETCI OKOHYEHHBHIM B MOMEHT COBEPIICHHUS YKa3aHHBIX BBILIE
JEWCTBUM, HE3aBHCUMO OT HACTYNMBIIETO pe3ynbTara. CyObeKTOM HpecTyIUICHHS MOXET ObITh Jrodoe
JMLO, AOCTUriiee 16-neTHero Bo3pacra, KOTOpoe AEHCTBOBANIO C IPSAMBIM YMBICIOM U IIPECIENOBAIIO 1IEIb
pasrjaiieHuss WM HE3aKOHHOTO HCIOJb30BaHMs CBEICHHUH, COCTABIAIOLIMX KOMMEPUECKYIO WU
0aHKOBCKYIO TaiiHy. B kadecTBe Mepbl HakazaHHs mpeaycMmarpuBaercs mrpad B pasmepe ot 100 mo 200
MHHAMAJIBHBIX Pa3MEpOB OIUIATHl TPyAa HWIM B pasMepe 3apaboTHOH IUIaThl WM HHOTO J0XO/a
OCYXKAEHHOTO 32 IIEPUO]] OT OJHOTO JI0 JBYX MECSIIEB JIN0O JHIIIEHAE CBOOOIBI HA CPOK JI0 IBYX JIET.

[IpectynnenneM sBIAETCS W HE3aKOHHOE pasMVIallleHWe WM HUCIOJb30BAHUE CBEJCHHIA,
COCTaBJISIOIINX KOMMEPUYECKYI0 WM OaHKOBCKYIO TaiHy, 03 COTJachs MX BIaJeiblla, COBEPIICHHBIC U3
KOPBICTHON WJIM WHOW JIMYHOW 3aWHTEPECOBAHHOCTH W TMPUYHHUBIIKNE KpyMHBIH yiiepo (4. 2 ct. 183 YK
P®). /lanHoe mpecTymieHne MOXKET OBbITh COBEPIICHO JIMIIAMH, KOTOPHIM 3TH CBEAEHUS CTajd U3BECTHBI
Onarozapsi UX CIIy>keOHOMY TOJIOKEHHUIO MJIM BBITIOJTHIEMBIM CIyX)eOHbIM 00si3aHHOCTAM. K uncity Takux
JWI] OTHOCATCS, B YaCTHOCTH, PAaOOTHHUKM CaMoTo Biajeiblla KOMMEPUECKOH WM OaHKOBCKOW TaifHEI,
JOJDKHOCTHBIE JTUIA U WHBIe PaOOTHUKH FOCYNapPCTBEHHBIX M IPYTHX OpPTaHU3allUil, KOTOPHIE B HApyIICHUE



CBOUX CITy>KCOHBIX 00S3aHHOCTEH pas3riIaciiI WM HE3aKOHHO HCIOJIh30BANU ITOJAOOHBIE CBEICHUS, U T.IL.
[pecTymieHreM CYUTAIOTCS, OAHAKO, TOJBKO TaKUE JCWCTBHS HA3BAHHBIX BBIIIE JTHIl, KOTOPHIC COBEPIICHBI
C MpsAMBIM YMBICJIOM B LCIAX JTAYHOTO O60FaHIeHI/I$[ WIM UHOHW JIMYHOMU 3aUHTCPECCOBAHHOCTH. Ecnu
CBEJICHHS, COCTABIIIONIIE KOMMEPUYECKYIO MITH OaHKOBCKYIO TaifHy, pasrIIallieHbl 10 HEOCTOPOKHOCTH, ATO
YrOJIOBHO HaKa3yeMbIM JCSIHAEM HE SIBISICTCS UM MOXKET MOBJEYb 3a COOOH NMpUMEHEHHE K TaKuM JIAIaM
JIMIIb T'PaXXAaHCKO-TIPaBOBLIX CaHKL[I/Iﬁ U MCP JUCHUILVIMHAPHOI'O XapaKTepa. KpOMe TOro, B OTIIMYUE OT
HE3aKOHHOTO COOWpaHWsi CBEICHHWH, COCTABIMIOIIMX KOMMEPUYECKYl0 WM OaHKOBCKYIO TaifHY,
paccMaTpuBaeMoe JCSHUE CUYUTACTCS MaTepPHalIbHBIM COCTaBOM. VHBIMH CllOBaMH, 00 OKOHYCHHOM
MPECTYIVICHUU MOKHO TOBOPUTH JIMIIb TOTJa, KOrjla B PE3YJbTAaTC pasrjialllCeHUs WKW HE3aKOHHOT'O
HCTIONIE30BAHUS CBEICHUH UX BIaJENbIy IPHYMHEH KPYIHBIN yIepo.

JanHoe mpecTymiieHne Haka3bpiBaeTcs mrpadom B pazmepe ot 200 1o 500 MUHIMAITEHBIX pa3MepoB
OIIIAaTHl TPYyJa WIN B pasMepe 3apaOOTHOM ATl MM MHOTO J0XO0Ja OCY>KICHHOTO 3a MepUoJ OT 2 10 5
MeCSIIeB JIM0O JUIICHHEM CBOOOIBI Ha CPOK 1O TpeX JieT co mrTpadoM B pasMepe A0 MATHACCATH
MUHHMANBHBIX Pa3MepoB OIUIATHl TPyda WIM B pa3Mepe 3apaboTHONH IIATHl WIM HHOTO JOXO[a
OCYKAEHHOTI0 3a MEPUOJ 10 OJHOT0 Mecsna I1ubo 6e3 TaKkoBOro.

HpHBnequHe K yFOJ’IOBHOﬁ OTBCTCTBCHHOCTU KOHKPCTHBIX BHHOBHHUKOB IIPCCTYIJICHUSA HE
HCKITIOYAET 3asBJICHUS MOTEPIEBITUMH I'PasKIaHCKO-TIPABOBEIX TPEOOBAHUI O BOZMEIICHIH IPUINHEHHOTO
Bpena. B wacTHOCTH, B TeX cily4asx, KOTJa CBEICHUS, COCTABIIIONINE KOMMEPUYECKYIO WIIH OAaHKOBCKYIO
TaﬁHy, pasrjjalieHbl WJIW HE3aKOHHO HCIIOJb30BaHbI paGOTHI/IKaMI/I roCyJapCTBCHHBIX WK HWHBIX
OpraHM3anuii, COOTBETCTBYIOUINE TPeOOBAaHUS O BO3MEIICHHHM BpEAa MOTYT OBITH agpEcOBaHBI JIHOO
HEMOCPEACTBEHHO 3TUM opranuzanusm (ct. 402 I'K), nubo rocynapersy (ct. 16 I'K).

[TockonbKy paccMOTpEeHHE B CyJax T'pa)JIaHCKO-IIPaBOBBIX CIIOPOB M YTOJOBHBIX JIEJI, CBSI3aHHBIX C
HapyIOICHHeM TIpaB Ha KOMMEpPYECKyl0 TaifHy, 3aKio9aeT B cebe OmacHOCTh PacCKPBITHS
KOH(QHUICHIUATFHOH HH(POPMALUH, MPaBOOOIATATENIO0 CIEAYeT HPUHATH COOTBETCTBYIOIIME MEPHI UIS
IpefoTBpallleHuss MOomoOHBIX mociencTBuil. CoxpaHeHHEe KOH(UACHIMAIBHOCTH B O3TOM IIJIaHE
obecrieunBaeTcsl MPOBEICHUEM 3aKpBITOTO CyAeOHOro pasbupaTenncTBa. K cokaleHHIO, JIMIIB OIWH U3
IEHWCTBYIOIINX B HAcTosmIee BpeMs B Poccum mporeccyaiabHBIX 3aKOHOB IIPEIOCTABIIET BO3MOXKHOCTD
3aKpBITOTO pPa30HpaTenbcTBA JAET B CBSI3M C HEOOXOAMMOCTBIO COXPAaHCHHS KOMMEPYECKOW TaifHEL.
CornacHo cT. 9 ApOUTpa)XHOTO TPOIIeCcCyaTbHOTro Kojaekca PD cym MOXKeT 1o XoJaTaliCTBY y4acTBYIOLIETO
B JIeNIe JIUIIA, CCHUIAIOMIEToCss Ha HEOOXOANMOCTh COXPAHEHUST KOMMEPUECKON UM WHOHM TaifHbI, IPUHATH
OTpeieNicCHHEe O pa30upaTenbCcTBE Jefia B 3aKPHITOM 3aceaHuu. B CBA3M ¢ TeM, 4TO CIOpHI O MpaBe Ha
KOMMEPYECKYIO TaﬁHy B OCHOBHOM BO3HUKAKOT MEXKAY MNPCANPUHUMATCIIIMU U, CJIE€A0BATCIIbHO,
pasperaoTcst apOUTpa)kHBIMHU CyAaMH, Ul OOJBIIMHCTBA CIOPOB ATOT BOIPOC 3aKOHOAATECIHHO pEIIeH.
Ecnm xe cooTBeTcTBYIOIMK criop (YrojOBHOE JeNI0) paccMaTpuBaeTcs CyJOM OOIIeil IOpHCIMKINH,
npobiieMa COXpaHeHHs KOH(UACHIMAIBHOCTH CYyIIecTByeT. ['pakIaHCKUH TNpOIecCyalbHBIH KOJEKC
PC®CP (ct. 9) u YromoBHo-niponeccyanbHblii kogekc PCDOCP (ct. 18) copepkar ncCYepIBIBAIOLIHIA
IepevYeHb OCHOBAHUI, IT0 KOTOPHIM BO3MOKHO pa30MpaTeIbCTBO JIeia B 3aKPHITOM 3acenaHud. [10cKoIbKy
B UMCJIO TaKUX OCHOBaHUM HeO6XO)]I/IMOCTI> COXpaHCHUSA KOMMepquKOﬁ TalHEI HE BXOJUT, CyJ HE BIIpaBeC
3aKpBITh Pa30MPATENBbCTBO OT IOCTOPOHHUX JIHI. HeT coOMHEHMIA B TOM, YTO POCCHHCKOE MPOIIECCyaTbHOE
3aKOHOAATENECTBO HY)KIAETCS B 3TO YaCTH B COBEPIIICHCTBOBAHUH.

Yo ke KacaeTcst BOIPOca 0 BO3MEIEHUH PACX0/I0B Ha IOPUANYECKYIO TIOMOIIIb, TO MPUMEHHTEIHHO
K TaHHOM KaTErOpHH Jell OH pa3penraeTcsi B POCCUHCKOM 3aKOHOJATEIbCTBE TOYHO TAK K€, KaK U B MHBIX
TpakJaHCKUX M YTOJOBHBIX JIeJIaX. YKa3aHHBIC PACXObl BO3JIAraloTCsl Ha MIPOUTPABIIYIO CTOPOHY, OIHAKO
BO3MEIICHUIO MOJUICKAT HE JIFOOBIE PACXO/bl, a JIUIIb Te, KOTOPBIE Pa3yMHBI U JOKa3aHbI (CM., HAIPUMED,
ct. 91 I'TIK PCOCP).

O. JIuuenzupoBanue

Yerynka mpaB Ha KOMMEpUECKyr0 TaiHy (paBHO Kak M yCTyNKa MATEHTHBIX IIpaB) IyTeM
3aKJIIOUEHMs JHMLEH3UOHHBIX JOTOBOPOB OCIOXHSAETCA TEM, YTO B HX TEKCTE€ MOIYT HCIONb30BaThCs
TEpPMHUHBI, IPOTUBOPEYAIe AHTUMOHOIIOJIFHOMY 3aKOHOJATENbCTBY. THINIHBIM IPUMEPOM MOKET OBITH
HCIIONIb30BaHUE B OTHOLIEHHUAX JOTOBAPUBAIOIIMXCS CTOPOH TEPMHUHOB B CHUTYalUsX, BHECEHHBIX
Komuccueit EC B oco0blit «uepHbiii cniicok» (black list). B wacTHOCTH, UMEIOTCS B BHUIY CJEXyIOIIUE
CUTYyalluu:

1) xorma ofHa U3 CTOPOH OTPAHHUYMBAETCA B CBOUX BO3MOXHOCTSX IO ONPEAEIECHUIO LIEHBI, €€
COCTABJISIFOIUX MM CKUJIOK Ha JTUIEH3UOHHbIE IPOLYKTHI;

2) Koraa oHa M3 CTOPOH OIPAaHMYHMBAETCS B BO3MOXKHOCTH KOHKYPHPOBAaTh C APYIOif CTOPOHOH B
UMEIOIIMX K HEH OTHOIIEHHWE JAejaX WIM B MHBIX JIeJlaX, CBS3aHHBIX C MCCIIEJOBAHHUEM, DPa3BUTHEM,
MIPOU3BOJICTBOM, HCIOJB30BAHUEM HWJIM PAaCHpPOCTPAHEHHEM KOHKYPEHTHOW MPOAYKIMH (C HEKOTOPBIMHU
UCKJTFOUCHUSIMH )



3) Kora OT OJHO¥ UK OT 0OEHX CTOPOH TPeOyeTcsl, YTOObI OHU 0€3 0OBEKTHBHBIX MPUYHH:

a) OTKasbIBAIMChL OBl Ha CBOEH TEPPUTOPUH MNPUHUMATH 3aKa3bl OT MOJB30BATENCH HIIH
[IEPENPOJABIIOB, T'OTOBBIX MPOABUIaTh UX IMPOMYKIHIO Ha CBOMX TEPPUTOPUAX B IIPEAENaX MPOCTPAHCTBA
OO011ero peIHKa;

0) 3aTpyAHSIM OBl MONB30BATENSIM WM TEepenpoaBlaM MPHOOpETeHHE MPOIYKIUN y APYTUX
MpoJaBIoB B mpenenmax OOmero pelHKa, JHOO HWCIIONB3yS [UI JTOTO, B YAaCTHOCTH, IIPaBO
HUHTEJUICKTYaIbHOM COOCTBEHHOCTH HJIM MPEIIIPUHAMAs MEPhI, MPEMATCTBYIOIINE KaK MPHOOPETCHHIO
MOJTF30BATEISIMHU U TIEpENPOAaBIiaMy MTPOAYKIIMKA HA CTOPOHE, TaK U TOMY, YTOOBI OHH TPOJIBUTAIIN Ha
PBIHKH JIMIIEH3NOHHOW TEPPHUTOPUHN MPOILYKIHIO, TPHOOPETEeHHYI0 WMHU Ha 3aKOHHBIX OCHOBAHUX Y
JIUIICH3HMATa, TH0O ASHCTBYS VIS JOCTHXKEHUS 3TUX ILIEJICH M0 CroBOPY MEKIY CO0O0Iii;

4) xorjga CTOPOHBI yXke¢ ObUIM KOHKYPEHTaMU B MPOU3BOJCTBCHHOIN 00JACTH eIle 10 YCTYIKH
MpaBa Ha KOMMEPUYECKYIO0 TallHy M OJHA W3 HUX OTPaHUYMBACTCS B €€ WCIONB30BAaHUH B ITaHHOM
TEXHUYECKOU 00J1aCTH WM PHIHOYHON HMINE B OTHOIICHUSAX C KIUEHTAMU — €M 3alpemiarTcs JTudo
MOCTAaBKH ONPE/ICIICHHON MPOAYKIIMU OTPEACICHHBIM TOJIh30BATEIISAM, HCIIOJIB30BAHUE OMPEICIICHHBIX
(hopM pacripocTpaHeHUsT TPOAYKINHU, JIMOO (B WENAX pas[ielieHus Kpyra KIMEHTOB) 3alpernaeTcs
WCTIOJIH30BAHNE OTIPEIECICHHBIX BUAOB YITAKOBKH MPOAYKIMH (C HEKOTOPHIMU HUCKITIOUEHHUSIMH);

5) Korja MOABEPraloTCsS OTPAHUYCHHUIO MO0 00bEeM JHUICH3UPYEMON IPOIYKIIUH, KOTOPYIO
OlHA W3 CTOPOH MOXET TMPOU3BOIUTH WM MPOJaBaTh, JTHUOO KOJUYECTBO ONEpalUil B
TEXHOJIOTHYECKOM TpOoIecce, KOTOPHIH OHA MOKET OCYIIECTBIIATD (C HEKOTOPBIMU UCKITIOUEHHUSIMH);

6) korma OT JUIleH3WaTa TpeOyeTcs IMoJiHAs WM 4YacTU4Has Tepeiada JIMIEH3uapy IpaB Ha
BHOCHMBIC B JIMIICH3HOHHYIO TEXHOJIOTHIO YITyYIICHHUS WK HA HOBbIC (DOPMBI €€ UCTIOIb30BaHUS;

7) Korma oT JHIleH3Wapa TpeOyeTcs He MPEeNOCTaBiIATh (B TEYCHHE YPE3MEPHO JITUTEIHHOTO
CpOKa) TpaBa Ha HWHOE WCIIOJIb30BaHUE JUIICH3MOHHOW TEXHOJIOTHH Ha JIOTOBOPHOW TEPPHUTOPHH,
HECMOTpPSI Ha TO, YTO IO OTHACIBHBIM COTJIANICHHUSM WJIH BBUAY aBTOMATHUYCCKOW MPOJIOHTAIIUH
W3HAYAJIbHOTO CpOKa WX JIEHCTBHS B TEXHOJIOTHUIO BBEACHBI HOBBIE YJIyYIIEHHUS, JIMOO KOT/a OT
CTOpPOHBI TpeOyeTcs He HCIONb30BaTh (B TEYCHHE YPE3MEPHO IJIMTEIHHOTO CPOKa) JTUICH3HOHHYIO
TEXHOJIOTHIO HA TEPPUTOPUH JIPYTON CTOPOHBI UM HA TEPPUTOPHUAX IPYTHX JIUIICH3UATOB.

N3-3a omacHOCTM HapyIICHHUS AaHTUMOHOINOJBHOTO 3aKOHOJATENbCTBA TMPHU 3aKIIOUYCHHH
JIOTOBOpa O Tiepefade MpaB Ha KOMMEPUECKYIO TaiHy BCeTJa CIemyeT IONyYUTh KOHCYJBTAIUI0
IOPHCTA, 3HAIOIIETO 3aKOHOIATENbCTBO APYTHX CTPaH B 3ToH obnactu. [Ipu BceM 3TOM cooOpakeHus o
COOJIFOICHUY aHTHMOHOITOJILHOTO 3aKOHOAATENbCTBA HE JOJDKHBI JIOMHUHHPOBATH MPH COCTABJICHUH
MIPOEKTOB JOTOBOPOB O Tepefade KOMMEpPUYEeCKOW TaWHBI. 3/1eCh OCHOBHOW 3ajadeil, cKopee BCEro
JIOJDKHO OBITh pa3BUTHE NEIOBBIX B3aMMHBIX MHTEpecoB cTopoH. Kommuccns EC BbimycTHia Taxoke u
CIIUCOK YCJIOBHI, KOTOPBIC SABJSIOTCS BeChbMa IOJIC3HBIMU C JICJIOBOM TOYKH 3PEHUS U HH B KOEH Mepe
HE IPOTHBOPEYAT AaHTHMOHOIOIBHOMY 3aKOHOIATENbCTBY EBPONEHCKOro co3a.

PacriopsbkeHue CBeIeHUSIMU, COCTABIISIFOLIMME KOMMEPUYECKYIO TailHy, B YaCTHOCTH Hepeaya ux Ha
JIOTOBOPHO# OCHOBE JAPYTHM JIMIIAM, BXOIHMT B COCTaB IMPAaBOBBIX BO3MOXHOCTEH MpaBOOOIafaTeNs.
Ipesxe BCEro OH MOXKET B JIFOOOH MOMEHT PACKPBITH Iepel IyOIUKON Te CBEACHHS, KOTOPhIE COCTABIISIFOT
KOMMEpPUECKYIO TaliHy, €ClI 3TO He HapyllaeT IPUHITHIX UM 0053aTeNbCTB Nepes] KoHTpareHTamu. [Jlanee,
obnamarens KOHPHUICHIMAIBHOW HWH(DOpPMAIMM MOXET MPOJATh WIA HHBIM O0Opa3oM MEpPeyCTYHHTh 3Ty
UH(DOPMAIMIO 3aHHTEPECOBAHHOMY JIHIly. B YacTHOCTH, MPEIMETOM TaKOro JOTOBOpPa MOTYT OBITh
pe3yiibTaTbl MPOBEACHHBIX MAapKETUHTOBBIX HCCHC}IOBaHHﬁ, TEXHOJIOTUA HWJIHN HWHOEC TCEXHHUYCCKOC
HOBILIECTBO. YCIIOBUSIMH TaKOW MepeycTyNnKH HWHpOpMAIlK SBISETCS OOBIYHO OTKa3 CaMoro
mpaBooOsamarens OT ee JAlbHEHIIero MCIOb30BaHMs, 4 TAKXKe ero 00s3aTelbCTBO HEe MepeaBaTh 3Ty
uH(pOpMaIMIo ApyruM aunaM. HakoHer, cyOBeKT mpaBa Ha KOMMEPUECKYIO0 TalHY MOXKET MPEAOCTaBIATh
JPYTUM JIMIIaM pa3pelicHre Ha UCTIO0Ib30BaHNEe KOH(UICHIINAIBHON HH(pOpMAIK B COOCTBEHHOM cdepe.
WHbIMH CIIOBaMH, IOMYCKAeTCs BbIAadya TPEThUM JIMIAM JIMIICH3HH, KOTOPbIC, B CBOIO OYepeb, MOTYT
HOCHTh MCKJTIOUUTEIbHBIN MM HEUCKIIOUUTENBHBIN XapakTep. [IpeMeToM TaKkuX JIMIEH3H Jalle BCEro
SBJISIOTCS TEXHOJIOTMYECKHE CEKPEThl, OMBIT YIPaBICHYSCKOW, (MHAHCOBOM M MPOU3BOJCTBEHHOMN
JeSTeTBHOCTH U T.II., KOTOPbIE HE UMEIOT MATCHTHOM OXPaHbl, HO MPEACTABISIOT OOJBIIYI0 KOMMEPUECKYIO
IICHHOCTb.

I1. Posib 1opucTa B 0XpaHe KOMMeEPYECKO#l TailHbI
1. Korga cnegyer ucnonb30BaTh HHCTUTYT OXPAaHbl KOMMEPYECKOM TaifHBI

HCpBafI 3aga4a OpUCTa, HMCHOIICTO JOCJI0 C  YXKCE HeﬁCTBYIOMHMH WKW TUIaHUPYEMbIMU
HOBOBBECACHUSAMH, COCTOUT B OIPCACICHHUU TOTO, ABIACTCA JIA B JaHHOM CJlIyda€ KOMMEpUYECKasA TaitHa



camoi mojxoasmeit Gopmoit oxpanel. Ecnu peus wIeT 0 cO3JaHMM HOBOTO TPOIYKTa, KOTOPHIH OymeT
MPOJIaBaThCS HA PBIHKE, TO BBEJICHUE KOMMEPUECKON TaliHbI MOXET, M0 BCEW BUAMMOCTH, OBITh IMOJIE3HBIM
JUIIG HA HAYaJbHON CTaluu mpoliecca ero pa3padoTku. Kak ToNbKO MPOAYKT OyJeT BBIMYIIEH B MPOAAXKY,
OH JIETKO MOET OBITh CKOIMPOBAH, €CITM He OyJeT 3allyileH MAaTeHTOM HJIM aBTOPCKUM mpaBoM. OIHAKO
eCl¥ pedyb WAET O BHYTPEHHEM HCIOJH30BAHMM TAaKOT'O CEKpPETa, KaK MPOW3BOACTBEHHBIA IMPOIECC WU
CIHUCOK KIIMEHTOB, TO €CTh CMBICT OXPaHATh 3TO UMEHHO KaKk KOMMEpUECKyI0 TaiiHy. HexoTopbie GpakTopsl,
BIIMSIFOIIME HA MPUHSITAE PEIICHHS, OTHOCSITCS K 00J1acTH JISHCTBUS MMATEHTHOTO TipaBa. Eciu co3aaBaeMelii
MPOJYKT MATEHTOCIIOCO0EH, PrpMa MOXKET 3aXOTETh MOJATh MATEHTHYIO 3asBKY JIO TOTO, KaK O HEM 4TO-
mbo y3HaeT KOHKypeHT. Bo MHOrmx crpaHax, eciu Kakas jau0o (upma B MPOU3BOJACTBE MPOAYKTa
WCIOJIb3YET HEKYI0 TEXHOJIOTHIO, OXPaHsA €€ KaKk KOMMEPUECKYI0 TallHy, OHa MOXET MPOJ0JKATh JIeNaTh
3TO JaXe MOociie TOro, Kak MPOIYKT OyJeT 3amaTeHTOBaH Apyroi ¢pupmoit. OMHAKO B HEKOTOPBIX CTpaHax
WCTIOJIh30BaHKE MTPOU3BOICTBEHHBIX CEKPETOB HE MOXKET MPOI0JDKATHCS B ClTydae MaTeHTOBaHUS MPOAYKTa
npyroit pupmoii. [Ipomomxkats 0OXpaHATh MOAOOHBIN MPOU3BOJICTBEHHBIH CEKPET KaK KOMMEPUYECKYIO TaltHy
B TaKHX CTpaHaX MOXET OBITh JIEJIOM BeChbMa PHCKOBAHHBIM. XOTSI TPH HCIOJIL30BAaHWH HHCTUTYTA
KOMMEPYECKOU TaifHbI KaK (h)OpPMBI OXpaHbI M BO3HUKAET CEPhE3HOE MPEUMYIIIECTBO B YaCTH 3aTpaT Ha Hee.
ITonyyenune moaHOW MHUPOBOW MAaTEHTHOM OXpaHbI JJIsl KAKOT'O-TO OJAHOI'O HOBIIECTBA CTOMT COTHHU ThICSY
noiutapoB. [Ipu 3TOM J00pOTHas mMporpaMma OXpaHbl KOMMEpPYECKOH TailHBI MOMKET OXBaThIBATh
HEOTPAaHUYCHHOE YWCJIO HOBOBBEJICHUI MPU OYCHb HU3KOM ypOBHE 3aTpar. OXpaHa KOMMEPUYECKON TalHbI
HE UMEET CpOoKa JICUCTBUS, XOTS IIPH 3TOM CYIIECTBYET PUCK, YTO B JIIO0OE BpEMs OXpaHSAEMBIN €10 CEKpET
OyJeT pacKphIT APYTUM JTUIIOM.

2. IInan no oxpaHe KOMMep4eCKOH TAHBI

OxpaHa KOMMepYeCKOW TalHBI NO/KHA OBITH JUIS IOpUCTA 3ajadeif ropasno Oonee BaXKHOH, deM
cyaeOHOe TpeciefoBaHHE JHI, €€ yKpaBIInX. FOPHUCKOHCYJIBT M00OH OpraHM3aIluM, HUMEIOLICH CBOU
KOMMEpYECKHEe TalHbI, TOJDKEH UMETh CITMCOK BCEX CEKPETOB M JOJDKEH CO3/1aTh IUIAH MX oXpaHbl. [loutn
BO BCEX CTpaHaxX 3aKOHOJATENbHO clabo pa3paboTaHbl BOIMPOCH 00 OOSI3aHHOCTH PaOOTHUKA COXPAHSATh
KOMMEpUECKyI0 TaiiHy cBOero paboTofarens, B CBA3M C YE€M €Tr0 MHTEPECHl B ATOM 4YacTH 3aIIUIIEHBI
HEaJeKBaTHO ¥ I0XO. VIMEHHO TMO3TOMY Tak Ba)kKHO Ul pabOTOAATeNs MMETh NMUCBMEHHBIN TPYyIOBOM
KOHTPAKT C KaXbIM PAaOOTHUKOM, KOTOPBII MOKET CO3/1aTh CaM HJIM MOKET UMETh JOCTYI K UH(OPMAIUH,
UMEIOIIeH PEeKUM OTPaHUYCHHOTO IOJB30BAaHMS, PABHO KaK U K KOMMepdecKod TaifHe paboromarens. B
ujeane TAaKOW KOHTPAKT MAOJDKEH IIpeNyCMaTpHBaTh, YTO IIPaBOOONAfaTeNneM KOMMEpPYECKOH TaiHBI,
CO3ZIaHHOH pabOTHUKOM B pabodee BpeMs, ABIAETCS paboToAaTeNb, 9TO PAOOTHHK OYAET XpaHWUTh B TaiHe
CTaBIINE €My M3BECTHBIMHU IO PabOTe CEKPEThl HE TOIBKO B MEPUOJ ACHCTBUS TPYJOBOTO KOHTPAKTa, HO U
OIIPE/ICIEHHOE BPeMsI MOCTE MPEKPALICHNs TPYJIOBBIX OTHOIICHUI, a Takke TO, 9TO PaOOTHUK HE MOXKET
HaHMUMaThcsA Ha paboTy K KOHKYPEHTY B T€UEHHE ONpENeNIeHHOTO (HampuMep, B TEUSHHE S5 JIET) Imepruozaa
BpeMeHH. FOpUCT A0MXKEH OYeHb TIATENbHO HOATOTOBUTh TAKOW KOHTPAKT, MOTOMY YTO BO MHOTHX
CTpaHax JIEHCTBYIOT OIpaHUYECHHUS 10 YaCTH [IPAaBOMEPHOCTHU JIUMHUTHPOBAHNUS IpaB paOOTHUKA U B CBSA3H C
9THM Ha MPaKTHKE TI0XO0 c(hOPMYIHPOBAHHBIE YCIOBHUS KOHTPAKTa TEPSIOT CBOIO 3 dekTnBHOCTE. B psime
CTpaH cyAeOHasl BIACTh HE MOXKET NPUHYAUTh K UCIIOIHEHUIO YCIOBUI KOHTPAKTa, IO3TOMY JaXKe CaMble
JydIIre KOHTPAKThl HE UMEIOT IIHUPOKOI0 HCIIONB30BaHMUs. B 3KCTpeMalIbHBIX ClTydasix, KOTrja HEBO3MOXKHO
obecneynTh HEOOXOANMYIO OXpPaHy KOMMEpUECKOH TalHBI Uepe3 HCIONIb30BaHUE TPYAOBBIX KOHTPAKTOB,
CEKPETHYI0 4YaCTh HUCCIEJOBAaHUM U pa3pabOTOK CleAyeT MepeBeCTH B Ty CTpaHy, IZ€ CYLIECTBYIOT
COOTBETCTBYIOIME 3aKOHOJATEIbHBIE BO3MOXKHOCTH. Heo0xomumo, 4ToOB KOMIAHUHU JOBOIMIN 10
NOHMMAaHUS CBOMX pPAOOTHHUKOB KaK BaXHOCTh IIOJHTHKH OXPaHbl KOMMEpPYECKOH TailHBl, Tak U
CEepbhEe3HOCTh HAMEPEHWH KOMIIAHHH B TIOJHOW Mepe J0O0MBaThCSA NPHHYAWUTEIHHOTO HCIIONHEHHS CBOMX
TpeOOBaHMI B OTHOIIEHHHM TeX PAOOTHHUKOB, KOTOPHIE HE COOMIONAIOT PEXHMa OXpaHbl KOMMEpPYECKOH
taiiHpl. Korga paGoOTHHMK yBONBHAETCS W3 KOMIAHHM, C HHM JODKHA OBITH TIpOBeJeHa ocobast
3aKTIOYNTENbHAs Oecena, B KOTOPOil pabOTHHKY YETKO HAIIOMHHAIOT O €ro O0S3aHHOCTH IPOAOJIKAaTh
COOJIIOAATh PEXKUM OXPAHBI KOMMEPUECKOI! TaliHbI.

3agacTyio ObIBaeT HEOOXOAMMO IOMAENUTHCS ONPEACTICHHBIMH CEKpETaMH C KOHTPAareHTaMU WM
MIOCTaBIINKaMHU. B 3ToM ciydae Takxke O4eHb Ba)KHO UMETh COOTBETCTBYIOIIIE JJOTOBOPHBIE OTHOILIEHHS C
BHEIIHUMU NMapTHepamu. CKka3aHHOE OTHOCUTCA U K CUTyalusiM, KOT/1a KOMMEpPYEeCKOH TalHOH MpuxoauTcs
JETUTHCS ¢ MOTEHIIMANBHBIMHU WM PeabHBIMU KIMEHTAMU B XOJ/I¢ OTHOLICHUI ¢ HUMH B chepe TOProBIH
WIN cepBHca Bo Bcex Takmx ciydasx BaXHO, YTOOBI PaOOTHHKM BHEIIHHX IapTHEPOB OOS3BIBAIHCH
COOJIIOAATh MOJIOXKEHUS O KOH(PUICHIUATBLHOCTH HH(OpMALUU, KOTOpask CTAHOBUTCS UM M3BECTHA IO
CiIy’)kO0e M KOTopasi SIBISICTCS COOCTBEHHOCTBIO TPETHETO IS HHUX JHIA MO TaKOMy JIOTOBOpY, JHOO
HaIpAMYIO Yepe3 JOTOBOPHI O HEpasrialleHHH ¢ obOnamaTeaeM KOMMEpYEeCKOH TaiHbI, MO0 KOCBEHHO
yepe3 TakWe JOTOBOPHI CO CBOMMH paboTomaTemssMH. Tak >ke BaKHO, YTOOBI 3TH PAOOTHHKH YETKO
MIPEJICTABIISUIA ce0e U MOCIECTBHS pasrialleHus mogo0Hol nHpopMaluu.



P. PoJib 3aK0HOATEILCTBA 0 KOMMEpP4YeCKO# TaiiHe

3aKOHOI[aTCJ'IBCTBO (6] KOMMCp'—IeCKOﬁ TalHe SABJIACTCA CyIIIeCTBeHHOﬁ HacCTbIO ImpaBa
I/IHTeJIJIeKTyaJ'H)HOI‘/‘I cOOCTBEHHOCTH. B cBsi3u ¢ TEM, YTO 10 MOOCJICAHCIO0 BPEMCHU OJOTa OTpacCib
NPAKTUYECKHU IOJHOCTBI0 UTHOPHUPOBAIACH B MEXIYHAPOIHOM JOTOBOPHOM IIpaBe, BO MHOIUX CTpaHax
IIOHATHC KOMMep‘ICCKOﬁ TalHEI ¢j1a00 OIMPEACIICHO 3aKOHOOATCIIbHO M IIOXO pa3pa60TaH0. HOCKOJ’IBKY
OXpaHa KOMMCp‘IeCKOﬁ TaHBI IpsAMO  3aBUCUT OT HAACKHOCTHU CHCTCMbBI MCp 60pL6LI C
HEZ00POCOBECTHOW KOHKYPEHIIMEH U OT 3P (HEKTHBHOCTH Mep OOPHOBI ¢ HECOOTIOCHIEM JOTOBOPHBIX
OTHOIICHUH, OYEBUIHO, YTO COBEPIICHHO HEBO3MOXKHO CO37aTh HANCKHYIO OXpaHy KOMMEpPUYECKOMH
TaliHBl B MPABOBBIX CHUCTEMax, c1a00 OXpaHSIOIIMX IMpaBa YacTHHIX JIKI. McciemoBaHus MoKas3alu,
YTO HEIOCTATKH B OXPaHE KOMMEPYECKON TalHBI, B OOJBIIECH CTENeHH, YeM HEeIOCTaTKh B OXpaHe
IPYTHX BUIOB WHTEIIEKTYadbHOH COOCTBEHHOCTH, CIEPKHUBAIOT WHOCTPAHHBIE WHBECTHIIHH.
HNHocTpaHHBIE HMHBECTOP MOXKET BKIAJbIBATh CPEICTBA B CO3JaHUE MCCICAOBATEIBCKUX U
MIPOU3BOJICTBEHHBIX MOIIHOCTEH B CTpaHEe CO CIa0OW MAaTEeHTHOH OXpaHOW IMOTOMY, YTO OH CMOXKET
3aIIUTATH CBOM MHTEPECHI, 3aIIaTeHTOBAB pe3yabTaThl 3T0i paboTel B EC, Smonun, CIIIA u B qpyrux
BeJylIMXx crpaHax. Ho oH moOouTcsi co31aBaTh WM MCIOJIB30BaTh KOMMEPUYECKYIO TaliHy B CTpaHe,
IJIe HE CYIIECTBYET €€ OXpaHbl, U3-3a PUCKA YTCUKHU 3aKpbIToi mHpopMmarmu. [To MHOrUM mo3uIUsAM
ke camMas XOopolImas OXpaHa KOMMEPUYeCKOW TaiHBI cilabee IMaTeHTHOW oxpanel. Ho »Ta Tema
paccMaTpHuBaeTcs B CIEAYIONIEM pas/elie.



