KOMIIBIOTEPHBIX IPOTPAMM,

KHHEMaTorpauuecKux Npou3BEACHUH,

npousBeleHUN B (opMme (OHOrpamMM, Kak 3TO ONpeesIeHO HAI[MOHAJIBHBIM 3aKOHOJATEIHCTBOM
JIOTOBAapHUBAIOIIENCs CTPaHBbl,

HUMEIOT UCKITIOYUTETIbHOE IPAaBO OTAaBaTh B MPOKAT OPUTHHAIBI HIIM KOTIMH CBOUX MPOU3BEICHUI.

2) Ilaparpa¢ 1 He npuMeHseTcs

B OTHOLIEHUH IIporpamm ais OBM, 3a uckiroueHueM ciyyaeB, KOTAa caMma IIporpaMMa He sIBJIsieTcs
00BEKTOM IpoKaTa, u

B OTHOUICHWH KHHEMarorpapuueckux paboT, ecoM WX T[epedada B IPOKaT BeAET K
MIAPOKOMACIITA0HOMY KONHMPOBAaHHIO 3THUX MPOM3BEICHHWN, YeM HApyIIAeTCs MaTEepHANbHBIH aCIEKT
HCKIIIOYUTENIBHOTO IpaBa aBTOPa Ha BOCIIPOU3BECHHUE.

3) Hessupas Ha nonoxenus maparpada (1) crpana — ydacthuna JloroBopa, kotopas Ha 15 ampens
1994 rona umena v MPOAOIKAET UMETh ACHCTBYIONIYIO CUCTEMY BBITUIAT COPA3MEPHOTO BO3HATPAXKIACHHS
aBTOpaM, NEpEeNaBIINM B IPOKAT CBOU IPOW3BEICHHS, BOIUIONICHHBIE B (POHOrpaMMax, HE HAHOCHT
MaTepUaNbHOrO yliepOa UCKIIOUUTEIBHOMY [IPABY aBTOPA HA BOCIIPOU3BEACHUEY.

Ilepenaua B mpoKaT KOMIBIOTEPHBIX NMPOrpaMM M 3BYKOBBIX 3aluced MpoM3BeICHUI HeceT B cede
0ojiee 3HAUMTENBHYIO YIpO3y aBTOPCKMM IpaBaM, I[I0 CPaBHEHUIO C pa3pelieHHeM HCIOIb30BaTh
3alUIIEHHbIE aBTOPCKUM MIPaBOM MPOU3BEACHUA B UHBIX (popmax. B GONbIIMHCTBE ciaydyaeB JIOAM XOTAT
IpOYECTh KHUTY WM INOCMOTPETh BUACO(UIBM TONBKO OAWH pa3. Ho mrobuTenn Mys3BIKM CIyHIAlOT
Tr00MMOe TTPOU3BEICHIE CHOBA U CHOBA, PAaBHO KaK M KOMITBIOTEpHAs IPOrpaMMa UCTIONB3yETCsl COTHH Pas.
Taxum 00pa3oM, IPOKAT 3BYKO3AMUCH UIN KOMIIBIOTEPHOI MporpaMMel ¢ OOJIbIIEH BEpPOITHOCTBIO BEJET K
KONMMPOBAHUIO MIPOU3BEACHMS, HCIKEJIN UCIIOJIb30BAHUEC KHUTU NI q)HHI)Ma.

W3 mpaBa oTmaBaTh NPOM3BEICHUS B MPOKAT CYIISCCTBYIOT Ba)KHBIC HCKIIOYCHHS. JTO TPABO «HE
pacnpocTpaHsaeTcsl Ha Te clydad MCIIOJIb30BaHUS KOMIIBIOTEPHBIX IPOrpaMM, KOrja MmporpaMma cama Io
ceOe He ABISIETCS OOBEKTOM MPOKATa». ITO MCKIIOYEHHE MMO3BOJISIET OCYHIECTBIIATH IIHPOKYIO HMPAKTHKY
IpOKaTa KOMIIBIOTEPOB B JENOBBIX LENAX. ECIM B3ATHI Ha MPOKAT KOMIBIOTEP HE OCHAIIEH 0a30BBIMU
IporpaMMaMH, OH CTaHOBHTCS OECHOJNE3HBIM KaK IPOIECCHHIOBas MallliHa. B HEKOTOPHIX CTpaHax
nupatel, Oepsd KacceThl ¢ (QuiIbMaMM Ha MPOKAT, CHUMAIOT C HHUX KONHMH, a 3aTeM IpoJaroT HX,
JIEMOHCTPUPYIOT U T.1. B nmpyrux crtpanax, Hanpumep B CHIA, rne OeHCTBYIOT CypOBBIE 3aKOHBI B
OTHOILIEHUHM BHJICONUPATCTBA, MPOKAT KacCeT pelNKo BexeT K 3ToMy sBieHuto. Jorosop BOUC mo
ABTOPCKUM IIpaBaM COAEPIKUT MOJOKEHHE O TOM, YTO OTpaHHUYEHHs Ha IPaBO MPOKaTa HE MPUMEHSIOTCS «B
OTHOUICHUH KHHEMaTorpadudeckux padoT, eciy UX Iepegada B IpoKaT He BeeT K IMHUPOKOMACIITA0HOMY
KOIIMPOBAHMIO 3TUX IPOU3BEACHUH, YeM YILEMJIAETCS MaTepUalbHBIM acHEeKT HCKIIOUUTENIBLHOrO IpaBa
aBTOPA HA BOCIIPOU3BEICHUEY.

Kak orMeuanoch BbIlle, IPOKAT ayIuO3aMUCed MOYTH HEM30EKHO BEJET K MX KOMUPOBAHHUIO IS
CO3MIaHMS JOMAITHUX KOJUIEKIIMHA. B HEKOTOpPHIX cTpaHax B MpPaKTHKY BBEICHHI COOpHI 3a MPOKAT
aynuo3anuced, KONMUPOBAJIBHOM TEXHUKM M TMp. B KadecTBE METO/Aa CO3JaHUs CHELHUaIbHBIX
KOMIICHCAIMOHHBIX (DOHJOB ISl 3alIUTHl OT HApYUICHUS IpaBa HHTEUICKTYaJbHOH COOCTBEHHOCTH.
CoOTBETCTBYIOILIME MEXKIOCYAapCTBEHHBIE JAOIOBOPHI MO3BOJSIOT 3TUM CTpaHaM MOJAEPXKHUBATH JaHHYIO
MOJIUTHKY.

B poccuiickoM aBTOpPCKOM 3aKOHE MPaBo MpoKaTa 0co0o0 He BbiaenseTca. OJJHaKO MOCKOJIBKY MIPOKAT
NPOM3BEICHNS PACCMATPUBAETCS KaK OJMH M3 BO3MOXHBEIX CIIOCOOOB €ro pPacHpOCTpaHEHHUs, aBTOD,
0e3yci0BHO, 00a1a€T MOHOIIONUEH Ha c1ady NPOU3BEICHUS B IPOKAT.

7. IIpaBo Ha my0JMYHOE UCTIOJTHEHHE

Cratest 11 DBepHCKOW KOHBEHIIMM CIEAYIONMM 00pa3oM OIpejesseT NpaBo Ha ITyOIM4YHOE
UCIIOJHEHHE:

«(1) ABTOpBI JpaMaTHYECKHX, MY3BIKAIBHO-IPAMATHIECKUX ¥ MY3BIKaJbHBIX IPOU3BEICHUN
MTOJIB3YIOTCS HCKITIOYUTENEHBIM TIPABOM pa3peliaTh:

1) myONM4YHOE TpEJCTAaBIEHHE K WCIOJHEHHEe CBOUX IPOM3BEACHUH, BKJIIOYas MyOIHYHOE
IpeCTaBIICHUE M NCTIONHEHHE, OCYIIECTBISIEMbIE JTIOOBIMH CPEICTBAMH U CIIOCOOaMM;

ii) mepemauy OOBIM cIOCOOOM IIOCTAaHOBOK W HWCHONHEHHS IIPOW3BEACHUH IS BCEoOmEero
CBEJICHUS;

iil) TakMe ’Ke IpaBa NPEAOCTABISIOTCS aBTOpPaM ApaMAaTHYECKUX WM MY3BIKAIBHO-
JpaMaTUYECKUX MPOU3BEICHUN B OTHOLICHUH IMEPEBONOB MX MPOU3BEICHUN B TEUEHHE BCErO CPOKa
JIEHCTBUS UX MPAB HA OPUTHHAIIBHOE TIPOU3BEICHUEY.

CBoe pa3BUTHE ATO MPABO MOIYUNIIO B CT. 14 bepHCKOI KOHBEHITUN:

«(1) ABTOpBI IUTEpPAaTypHBIX M XYAOKECTBEHHBIX MNPOM3BEACHUN HMEIOT HCKIIOYUTEIHLHOE
MpaBo pa3peliarh:



1) KuHeMarorpadWdecKyl0 TEpeleiaKy ¢ BOCIPOW3BEIACHHE CBOMX INPOW3BEACHUHA U
pacrnpocTpaHeHUE TIepeCIaHHbIX WITH BOCIIPOM3BEACHHBIX TAKMM 00pPa30M MTPOU3BEICHHUIA;

i) myOJIMYHOE TPEJICTABICHUE W WCIOJHCHHE TMEPEICIaHHbIX WIH BOCIPOU3BEICHHBIX
MIPOU3BEICHUN U COOOIIEHNE X IO TTPOBOIAaM JJISl BCEOOIIEro CBEICHUS.

B BepHCKOW KOHBEHITMN HE COJCPKUTCS OMPEICICHIS TEPMUHA «ITyOIMIHOE TIPEICTABICHIE)
B HamuoHaIbHOM 3aKOHOJATEIhCTBE TEPMHH «ITyOJNUYHBIN», KaK TIPABUIIO, OMNPEICISETCS Kak
MpEACTaBJICHUE 3a paMKaMH Y3KOrO Kpyra JHIl, TaKOro, Kak ceMbs U Apy3bs. IloaTomy mpocmotp
BUJICOKACCETHI C 3aIIUIIEHHBIM aBTOPCKUM TPaBOM (DMIIEMOM B TOMAITHUX YCIIOBHUSIX WICHAMH CEMBH
U COCEIsSIMU, KOHEYHO, HE SBISCTCS MyOIMYHBIM TOKa3oM. Ho ecTh U CIoXKHBIE clydan, TpeOyromue
ocoboro paccmorpeHus. Hampumep, TyHKT TpoKaTa BHEOKACCET HMMEET HECKOIBKO MalIeHBKUX
MPOCMOTPOBBIX KOMHAT Ha JABYX-TPEX HYeNIOBEK C TEIEBH30pPOM W BHAeoMarHuToGoHoM. KimeHT
MOJKET 3aIlIaTUTh 3a MPOKAT KAaCCEThl U KOMHATy. SIBIsieTCs JIn mMpocMOTp (UIIbMa B TaKOM Clydae
nyOanyHBIM TOKa3oM? J[pyrodl mpuMep: B TOCTHHHIIE BCE HOMEpa OOOPYOBAaHBI TEICBU30paMU U
BUJICOMarHuTOQpOHAMH W B HEH €CTh CBOW IyHKT mpokara kacceT. OCYIIECTBISET JIM TOCTHHHUIA
myOIMYHBIE TIOKa3bI?

CrnoxkHbIe BONPOCHI BO3HUKAIOT, KOTJa pedyb HIET O Kade, pecTopaHax, Oapax, MMEKOIIUX
PAAUONPUEMHUKHA U TEJIEBU30pHI AJI pa3BleUeHUs] KIMEHTOB. Eclu 3TH MecTa OTHECTH K MecTaM
MyOJIMYHBIX TIOKAa30B, TO WX BJAJENbIBl TOJDKHBI IUIATUTH OOJIafaTelsiM aBTOPCKOTO IpaBa 3a
nepenaBacMblii dTUMHU CpeACcTBaMH CBsism Matepuan. C Jpyroil CTOPOHBI, Ka)eTCs COBCEM YK
HENpUeMJIEMbIM TpeOoBaTh, HaNpHUMeEp, YTOOBI CamloXHash MacTepcKas, TZIe TOJIbKO OIMH MacTep,
MOJIy4YHJIa pa3pellieHre Ha yCTaHOBKY paauo. Bo BcemupHyo TOproByr opraHu3alyio MOCTYNHIIA
x)anoba WMpnannuu Ha Coeaunennbie LlTaTh AMepI/IKI/Ilg, nmojaHHas B cBs3u ¢ TteMm, urto CIIA ne
MPEIOCTABIISIFOT aJICKBATHOW 3alllUTHI OT IMyOJWYHBIX MTOKA30B MPOU3BEIICHUN B pecTopaHax u Oapax,
MOTOMY YTO MO aMEPUKAHCKOMY 3aKOHOJATEIbCTBY Ha HEOOJBIINE W CPEIHHE PECTOpaHBl U Oaphl HE
pacIpocTpaHseTcs ASHCTBHE TMOIOKEHHHN O IyOIMIHBIX TTOKa3aX.

3akoH P® «O06 aBTOpCKOM MpaBe M CMEXHBIX MPaBax» 3aKpeIuisieT JaBa OJM3KHX, HO HE
CoBIagar0omux Apyr ¢ IpyroM UMynieCTBCHHBIX IIpaBa aBTOpa — MpaBO Ha HYGHI/I‘IHI:Jﬁ TMOKa3 U MpaBoO Ha
nyOnuuHoe wucnonHeHwe. [lepBoe W3 HHMX peann3yeTrcss B OCHOBHOM B OTHOIICHHH MPOHM3BEICHUI
U300pa3UTEIPHOTO HCKYyCCTBA, a BTOPO€ — B OTHOIICHWH MY3BIKAJIBHBIX, JIPaMaTHYCCKUX,
XopeorpauuecKux, ITUTEPaTyPHBIX K HEKOTOPBIX APYTHX MPOU3BEACHHH.

IMon noxasom npousgedenuss TOHUMACTCS JEMOHCTpAllMi OpWTHHANA UM OK3EMIULIpa
MIPOM3BEICHHUS HEMOCPEACTBEHHO WIIM Ha JKpaHE C MOMOINBIO IUICHKH, IUAMO3UTHBA, TEICBH3HOHHOTO
Kajjpa WU UHBIX TEXHHYECKHX CPEACTB, a TaKKe AEMOHCTpAIMs OTICIBHBIX KaapOB ayIHOBH3YaJILHOTO
npousBeneHNsT 0e3 COOMIoNeHMs WX IOCIEeNOBAaTENBHOCTU. Mcnonnenuem npoussedeHus TPU3HAHO €ro
MIpeICTaBICHIE MOCPESACTBOM HIPHI, ACKIAMAIiH, ICHUs, TaHIa B KHBOM HCIOJHEHUH WIHA C TOMOIIBIO
TEXHUYECKHX CpPEACTB, a TakkKe IoKa3 KaJpoB AayJHOBH3YAIbHOI'O MPOM3BEICHHS B  HUX
MOCJICZIOBATEIBHOCTH (C COIMPOBOXKICHUEM WM 0€3 COMPOBOXACHHs 3BYKOM). Kak BHIMM, OCHOBHOE
pa3nuane MeKAy MOKa30M IMPOU3BEICHUS U €ro UCIIONHEHUEM COCTOHMT B TOM, YTO €CIIM B IIEPBOM CITydae
MPOM3BEICHUE HIIH KaKasi-TO €ro YacTh MPOCTO NEMOHCTPUPYIOTCS MyOrKe, 0€3 COBEPIICHUS aBTOPOM WU
WHBIM JIMIIOM KaKWUX-THOO aKTHBHBIX JIEMCTBUH, TO BO BTOPOM Cllyyae NPOH3BEACHUE JOBOIUTCS IO
3puTenet U (MK) CIymaTeneil MyTeM aKTHBHBIX JCHCTBHUH, BRIPAXKAIONINXCS B UTPE, IEHUH, TAHIIC U T II.
WupIME croBaMH, MpH IMOKa3e NPOU3BEACHUS OCYIIECTBISAETCA MPSIMOW KOHTAKT HPOM3BEICHUS CO
3pUTEIJIEM, IIPU UCIIOJIHCHUU KE I[aHHI:Iﬁ KOHTAaKT OIIOCPEAYETCA ACATCIIbHOCTBIO UCIIOJTHUTECIIA.

B kaudecTBe WHBIX pazmWYMil paccMaTpUBAaeMBIX IMpPaB MOKHO Ha3BaTh ciedyromue [IpaBo Ha
My OIUYHBINA TTOKa3 MOKET OBITH OCYIIECTBIICHO JIMIIG B OTHOIICHUN TPOU3BEICHNUH, 3a(pUKCHPOBaHHBIX Ha
KaKOM-JTH0O MAaTepUalbHOM HOCHTENE; WCHOJMHATHCS JK€ MOTYT M TaKHe MPOU3BEACHUS, KOTOpBIE
BEIpQXKCHBI JIMIIb B ycTHOW (opme. He coBmagaroT u crmocoObl BOCTIPHUATHS ITyOJUKOW ITyOIUIHO
JEeMOHCTPUPYEMBIX M WCIIONHSAEMBIX Tpou3BencHuil. Eciam myOmuuHBIA MOKa3 MpeanoiaraeT TOIBKO
3PUTENBFHOE BOCHPUSTHE TPOU3BEACHUS, TO IMyOJHMYHOE WCIOJHEHHE B 3aBUCHMOCTH OT BHJA
MPOMU3BECACHUA MOXKET BOCIPUHUMATLCA KaK 3pUTECIIbHO, TaK W Ha CIIyX. B ocransHOM MMPpU3HAKHU
paccMaTpuBaeMBIX MIPaB COBMANAIOT, B CBSI3H C UeM UX HaJbHEHIINIT aHamu3 OyIeT BECTUCH COBMECTHO.

3akperisist 3a aBTOpaMH IPAaBO Ha IyOJNMYHBIM IMOKa3 W TpaBO Ha MyONUYHOE WCIIOJHEHUE,
POCCHIICKOE aBTOPCKOE 3aKOHOATEILCTBO HE CBS3BIBACT ATH MPaBa C MEPBBIM JOBEACHUEM MTPOM3BEICHHUS
J0 CBCICHHUA Hy6JII/IKI/I. VkazaHHEBIC npaBa MOTYT pPCAJIU30BLIBATHECA KaK B OTHOLICHHU CIHIC HC
00HapOJOBAaHHEIX IIPOU3BEICHUH, TaK U B OTHOIICHIH MPOU3BEICHUH, KOTOPEIE yKe 00HApOJOBaHEI, B TOM
Yucie OMyOJHKOBaHBI. VIHBIMU CIOBaMH, IpaBa Ha IyOJIMYHBIA MMOKAa3 U MyOJMYHOE MCIIOTHEHHUE MOTYT
OBITH OCYIIIECTBIICHBI ABTOPOM B JIF000E BpeMsl, a TAK)KE TIOBTOPHO.
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Jlaiee, B COOTBETCTBHM C JEHCTBYIOIIMM 3aKOHOJATENHCTBOM ITyOJNMYHBINH ITOKa3 W ITyOJIMdYHOE
UCIIOJIHEHUE HE MPEAINOararoT O00s3aTeNbHOI0 HEMOCPEACTBECHHOIO, (GKUBOIO» KOHTAKTa ITyOJIUKU C
npousBeaeHueM. [lokas u myOnu4HOE HCIIOIHEHHUE MOTYT OIOCPEI0OBATHCS TEXHUUECKHUMHU CPEJICTBAMH, C
IIOMOIIBI0 KOTOPBIX PACIIUPSAETCS 3pUTENbCKast ayIuTopHsa. bmaromaps 3THM TeXHHYECKHM CPEACTBaM
nyOauKa MOXET HaXOJUThCS HE TONBKO B TOM MeCT€, B KOTOPOM IPOU3BEACHUE HEMOCPEICTBEHHO
JEMOHCTPUPYETCSl WJIM HUCIONHSETCS, HO M 3a ero mpenenamu. BakHo nuib, 9TOOBI NpOU3BEICHHE
BOCHPHHUMAJIOCH ITyONUKOH OIXHOBPEMEHHO € ero coolmeHneM. [Ipumepom CiryXuT mpsimMas TPaHCISIUSL
KOHLIEPTa Ha 3KpaHe, yCTAHOBICHHOM BHE MECTa €r0 IPOBECHUS.

Haxonen, mis o0ouMX paccMaTpHBAaEeMBIX IMpPaB XapaKTepeH MNpHU3HaK MyOmuuHocTH. [lyOnudHbIi
NoKa3 ¥ IyONMYHOE WCIOMHEHHE WMEIT MECTO JIMIIb TOrJAa, KOIZa II0Ka3 WM HCIONHEHHE
OCYIIECTBIIAIOTCA B MECTE, OTKPBITOM IJIsI CBOOOJHOTO TIOCEIIEHMS, WIH B MECTE, TJle HPHCYTCTBYET
3HAYUTEIFHOE YHCIIO JIML, HE MPUHAUIEKANIMX K OOBIYHOMY KPYTy CeMbH. JleMOHCTpauus Mpou3BeIeHUs
nepe] CICNUaNNCTaMH WM €r0 WCIONHEHHE Uil M30paHHOTO Kpyra ONM3KHX [Apy3ed He o0pa3yroT
ITyOJIMYHOTO TI0Ka3a U ITyOIMYHOTO UCIIOTHEHNS U COOTBETCTBEHHO HE BIIEKYT NPEAYCMOTPEHHBIX 3aKOHOM
IPaBOBBIX MOCIEACTBHH.

8. IIpaBo Ha nepenauy B 3¢up

B cr. 11bis bepHckoit koHBeHIMH copMmynupoBaHo TpeboBaHue Kk crpanam Coroza 00
OCYIIECTBICHUH IpaBa Ha Iepenady B dup:

«(1) ABTOpPBI NUTEPATypHBIX U XYJOXKECTBEHHBIX IPOU3BEICHUI MONB3YHOTCA UCKIIOUUTEIBHBIM
IPaBOM pa3pemniars:

1) mepemady CBOMX MPOHM3BEeNeHUN B d(GUp WIK MyOINIHOE COOOICHNE 3TUX MPOU3BENCHUN JTIOOBIM
JpYyTUM CIOCO00M OecIpoBOJIOYHOI Mepeaady 3HaKOB, 3ByKOB MU U300paKeHUH;

ii) Bcskoe myOnmyHOe cooOIeHue, Oyap TO TI0 MPOBOAAM HMITH CPEJCTBAMU OECIIPOBOJIOYHOMN CBSI3H,
IIOBTOPHO TIepemaBaeMoro B J(Up NPOU3BEICHUS, €CIH TaKoe COOOIICHHE OCYIIEeCTBISCTCS HHOM
opraHu3anueil, Hexkenu nepBoHavYaIbHas;

iil) myOIUYHOE COOOINEHUE MepeJaHHOro B 3(Up MpOou3BeNeHHs ¢ TOMOIIBI0 TPOMKOTOBOPUTEIS
WUTH JTI0O0TO JPYTOTo anmapaTa, IepeJaromiero 3HAKH, 3BYKH WA H300paKeHUsD.

OTH npaBa SBISIIOTCS HECKOJIBKO 00Jiee OrpaHUYEHHBIMH IO CPABHEHMIO C MPAaBOM ITyOIMYHOTO
nokasa. Yacte BTOpast cT. 11bis rmacur:

«3akoHonarenscTBOM crpaH Coio3a MOTYT OBITH OIpENeNIeHBl YCIOBUS OCYIIECTBIICHHS IIPaB,
MPEeIyCMOTPEHHBIX TPEIIICCTBYIOIINM ITyHKTOM; OIHAaKO IEWCTBHE OTHX YCIOBHH OyAeT CTpOro
OrpaHUYCHO NepeacjiaMu CTpaH, KOTOPbIC UX YCTaHOBUIIU. Ot YCiIOBUA HU B KOEM cCJiiyda€ HE MOIYyT
VIIEMJITh HM HEUMYIIECTBEHHBIX IIPaB aBTOpa, HHU MPUHAUICKAIIEr0 aBTOPY IpaBa Ha MOIyYCHHE
CIIPaBEeIUIMBOTO BO3HATPAXKICHHS, YCTAHABINBACMOTO, MPH OTCYTCTBHU COTJIANICHUS, KOMIICTEHTHBIM
OpPTaHOMY.

YacTo y paauocTaHIMi €cTh pa3pelleHHe aBTOpa TOJIBKO Ha Iepenady npousBeneHus B a¢up. Ho
9TOOBI OCYIIECTBUTH 3Ty Iepefady CTaHIIMHA MOXET HMOTpeOOBaThCs BpeMEHHas ee 3amuch. Hampumep, y
CTaHIMM €CTh IpPOTrpaMMa, KOTOPYHO JIydllle BCEro IeperaBaTh MO3JHO BedepoM, MOITOMY Haubonee
1enecoo0pa3Ho ObIBAaET cleaTh 3alMch NMepeavl U MOTOM IepenaTh ee B adup. Takue 3amucu MpUHAITO
Ha3BIBaTh KPATKOCPOUYHBIMH (B OTJIMYHE OT IOCTOSHHEIX). B 3aKOHOAATENECTBE MHOTHX CTPAH CYIIECTBYET
NOJOXKEHHE, 10 KOTOPOMY IOCHEe Mepefadyd 3amuch BCKOpPE JOJKHA ObITh yHHUTOXeHa. OnHako B
UHTEpecax UCTOPUH CO3/AI0TCS apXUBBI PO U TeleBUAeHUA. B coorBeTcTBUH € 4. 3 cT. 1 Ibis bepHckoit
KOHBEHIIMM B BHJC HCKIIOYECHUS OTHOCHTENFHO WMYIIECTBCHHBIX IIPaB aBTOpa MJOIYCKAaeTCs Kak
KpaTKOCpOYHast, TaK U apXUBHAs 3aIiCh IPOU3BEICHN.

Ilepenaua mpousBeneHHs B 3pUp MpEAINoaracT ero JOBEAEHHE 10 CBEACHUS Hanbonee MHPOKOH
ayJIUTOPHH, YTO, OC3YCIOBHO, 3aTparuBacT OCOOBIN MHTEpEC aBTOPA, HYKIAIOUIUICS B TIPABOBOW OXpaHe.
OpmHako [JO HENAaBHETO BPEMEHH COBETCKOE AaBTOPCKOE 3aKOHOMATENBCTBO JIOMMYCKaao CBOOOTHOE
BOCIIPOM3BEIEHHE 110 PaJuo U TEICBUICHUIO JIIOOBIX BBHIIYIIEHHBIX B CBET IIPOM3BEICHUN, BKIIIOYAs U UX
TPaHCIUPOBAHNE HEIOCPEACTBCHHO M3 MecTa ux ucnonHeHus (m. 4 cr. 492 'K PCOCP 1964 r.). Oto
HCKITIOUeHHE U3 c(ephl aBTOPCKUX MpPaB B OCHOBHOM OOOCHOBEIBAJIOCH HEKOMMEPYECKUM XapaKTepOM
COBETCKMX DJCKTPOHHBIX CpPEACTB MAacCOBOM HH(pOpMAmMu U HOPOCBETUTEIbCKUMHU  3aJauaMH.
CrpaBeATIMBOCTH Pagl HEOOXOAUMO CKa3aTh, YTO NMPAKTUYECKU BCE CHELUATUCTHI II0 ABTOPCKOMY IIpaBy
yK€ NaBHO WM HACTOWYMBO BBHICKA3BIBANCH B IIOJIB3Yy TOTO, YTOOBI IPUBECTH COBETCKOE AaBTOPCKOE
3aKOHOJATEIbCTBO B 3TOM €ro 4acTH B COOTBETCTBHE C NPUHATHIMM BO BCEM LUBHIN30BAHHOM MHpE
HOpMaMH. OTMeHy CBO6OI[HOFO HCIIOJIB30BaHUA HpOI/ISBe,Z[eHI/Iﬁ IO paJauo U TCICBUACHUIO NCKIapUpPOBaIU
yxe OCHOBBI TpaXkJIaHCKOT0 3aKkoHOAaTenbeTBa 1991 r. Ho KOHKpeTHBIM coiepKaHieM MPaBo Ha mepenady
B 3¢up HamomHUN UIs 3akoH PO «O06 aBTOPCKOM IpaBe M CMEKHBIX IPaBaxy.

IIpaso na nepedayy 6 3¢up Kak 0co00e MMYIIECTBEHHOEC NPaBOMOYME aBTOPA XapaKTEPU3yeTCs



CIIEAYIOIIUMH OCHOBHBIMH OcOoOeHHOCTsMHU. [Ipexme Bcero maHHOMy MpaBy, KaK HUKAaKOMY IPYTOMY,
CBOUCTBEH 3JIEMEHT MyOnuuHOCTU. lIpousBereHuE NOBOAUTCS O BCEOOILETr0 CBEJCHUS MOCPEACTBOM
CHECHUATBHBIX PAJAUOCUTHAIOB (PaJMOBOJIH), KOTOPBIE MpEAHA3HAueHBI Ui IIpUeMa CaMOM IIHPOKOM
myOnuKkoit. AynuTopus emle Ooiee pacIIupseTcs IpH Mepeaate Ipou3BeIeHNs B d(hup yepes cnyTHHK. [lox
Tako# mepenaydeil MOHUMAETCs IPUEM CUTHAJIOB C HA36MHOH CTaHLIMU HA CIyTHUK U Mepefiada CUTHAJIOB CO
CIIyTHHKA, ITIOCPEICTBOM KOTOPBIX HPOM3BEICHHE JOBOAMTCS 1O Bceobuiero cmeneHus. IIpum 3TomM BO
BHUMAaHHE NPUHUMACTCS caMa BO3MOXKHOCTh BOCTIPHATHS IPOU3BEACHHUS ITyOINKOM, HE3aBUCHMO OT TOTO,
OCYIIECTBIAETCS IU OHA (PAKTUUECKH.

[Hanee, nepenaBaThcsi B 3Up MOTYT KaK yXe OOHApOJOBAHHBIC, B TOM YHUCIIE OIyOJUKOBAHHBIC
MPOU3BEJICHHS, TaK U MIPOU3BEJICHHUS, elle He oOHapoaoBaHHbIe (HeomyOnukoBaHHbIe). [lepenaueit B aup
MIPU3HACTCS W TpsAMasi TPAHCILIIHS IPOU3BEACHISI M3 MECTa €ro MoKasza WM HCIONHEeHus. Bo Bcex atmx
Cllyyasix TPOU3BEACHHE NOBOIUTCA A0 Oojee IMPOKOH, 4yeM OOBIYHO, ayJUTOPUH, B CBS3H C 4YeM U
TpedyeTcs coraacue Ha 3TO aBTOpa.

IMpu mepemade mpousBeAeHUsT B 3(PHUP OHO CTAHOBUTCSA IOCTYIHBIM [UISI CIyXOBOTO M (WTH)
3PUTENBCKOTO BOCIPHSTUS. XOTSI Il 3TOr0 HEOOX0AUMa CHEMaNbHas annaparypa, ¢ HOMOIIbI0 KOTOPOi
IPUHUMAIOTCS U TPeo0pa3yIoTcs COOTBETCTBYIOIINE CUIHAJBI, BaXKHO, YTO MEXY MepefaroIeil CTaHIuei
Y TPUHUMAIOIIEH aHTEeHHOH HET HUKaKHX OIOCPEIYyIOUIMX 3BCHHEB B BHIEC KAKHX-THOO MaTepHABHBIX
Hocutenei. Ecnu ke CIyxoBOe WM 3pUTENbCKOE BOCIPHUATUE NPOU3BEACHUS oOecreuuBaeTcsl TOH ke
anmaparypoi ¢ HOMOIIBI0 0COOBIX MaTePHAIBHBIX HOCUTENEH — 3BYKO- M BUICOKACCET, IICHOK, Ja3ePHbIX
IIFICKOB H T.II., TO TIepeiaueii B 3P 3TO HE SABISIETCSL.

Haxonen, moHsTue «mepefaya B 3(up» oxBaTbiBaeT co0OH Kak NEpBOHAYAIbHOE COOOILEHHE
NPOU3BEICHUS IyOJIMKE MOCPEACTBOM OCCIPOBOJIOYHOM CBS3M, TaKk M TOCIEAYIOUIYIO Iepeaady
npousBeneHus B adup. B mocnennem cnydae nmeercs B BUAy nepenada B 3Gup paHee mepeqaHHbIX B dGHp
MIPOM3BEICHAUN, HE3aBHCUMO OT TOTO, KEM OCYIIECTBISETCS 3TO ACHCTBHE — CaMOH OpraHHW3aluei,
MepBOHAYAIBHO MIEpeAaBaBIleii MPOU3BEACHNUE B 3(pUp, WIH UHON OpraHU3aIlueH.

K mpaBy Ha nepenady B 3¢up BeckMa OJHM3KO MPUMBIKAET NPAGO A8mopd cooowams npousgedetie
(8KTI0UAsE NOKA3, UCNONIHEHUe UL nepedayy 8 IPup) 015 8ceobueco ceeders no Kabemnio, npogooam uiu ¢
NOMOWbIO  UMBIX AHANOSUYHBIX cpeocmg. YKa3aHHOE IIpaBO, KOTOpoe B paHee JeiicTBoBaBIIEM
3aKOHOAATENECTBE CIIEIHAIBHO HE BBIICISIIOCH, B CBOMX OCHOBHBIX YEPTaxX COBIANACT C PACCMOTPCHHBIM
BBIIIC TPAaBOM Ha Tepenady B d3¢up. VHBIM SBISETCSA JWIIb CaM TEXHUYSCKHH METOJI ITOBEICHUS
OpOU3BEACHUS 1O CBeAeHHUs IyOnuku. BmecTo mnepegaud MOCPEACTBOM DPAJUOBOIH MPOU3BEACHUE
nepefaeTcs ¢ MOMOIIBIO CUTHAJIOB, HAYIIUX 1O Ka0esro, MPOBOAAM, ONTHYECKHM BOJIOKHAM HJIM WHBIM
aHAJOTHYHEIM cpeacTBaM. COOTBETCTBEHHO H3MCHSETCS M COCTaB ITOTCHIMAIBHBIX 3pUTENed u (Wim)
ciymareneil. Ecnu mpu nepenade Npou3BeAEHUs B 3(UP OHO MOXKET BOCHPUHUMATHCS TIOOBIMU THLAMH,
00J1agaloMMH TPUEMHUKAMHU COOTBETCTBYIOIIEH MOIITHOCTH U BHJA, TO NIPH Iepeaade Mpou3BEACHUS 110
Kabearo ayauTopusi OOBIYHO OTPAaHWYMBACTCS TEMH JIMIAMH, KOTOPBIC SIBIISAIOTCS ITOIIHCYMKAMHU
COOTBETCTBYIOIINX MEPENAIONINX TEIEePaTHOICHTPOB. B ¢Bs3M co Bce Oolree IMUPOKUM PacipoCTpaHEeHHEM
JAHHOTO BHJA HCIONB30BaHMS MPOM3BEACHUN 3aKpeIUICHHE 3a aBTOPaMU pPAacCMaTpUBAEMOTO IIpaBa
MPEICTABIISCTCS BIIOIHE CBOCBPEMEHHBIM.

9. IIpaBo Ha uHbIe (popMbI MyOJIHYHOHI Nepeadn

Cetp HHTepHET co37a7a OYeHb BaYKHBIC HOBBIC TEXHUIECKHE BO3MOKHOCTH KOMMYHHUKamu. Ctao
BO3MOXKHBIM, KOTJa HY)KHO, IEPEAaBaTh TEKCTHI, 3BYKOBBIC U BUACO3AMUCH. DTH BO3MOXHOCTU HECYT B
cebe ropas3o 0oJblIe ONacHOCTEl MMYIECTBEHHBIM IIpaBaM aBTOPOB, YeM Iepeaada B 3(up, MOCKOIBKY
SBJISTFOTCSI TIPEKPACHBIM 3aMEHHUTENIEM MOKYIaeMBIM JUIS JIOMAITHUX KOJUIeKINH 3ammcsm. B HMurtepuere
ceifiyac MPOUCXOJAIT JIBE paauKalbHble TepeMeHbl. [lepBas cBsi3aHa ¢ YBEIMYEHHEM CKOPOCTH Iepenadn
uHpOpMaIMA Ha JOMAaIIHHE KOMIbIOTEphl. KakJoe HOBOE MOKOJCHHE KOMIIBIOTEPOB SIBISIETCS Oolee
MOIIHBIM. B pe3ysbrare nHGOpManus nepeaaercs U oopadaTeiBacTcs ObICTpee. DTH N3MEHEHUS TTOBBICHIIH
7 Ka4eCTBCHHYIO CTOPOHY BHAEO- W ayauomH(popManuu. BHICOKHE TEXHOIOTHH MO3BOJIAIOT HE TOIBKO
a¢hdexTuBHO NepenaBaTh HHPOPMAIMIO, HO U YXKUMAaTh €€ JIJIs COXpaHEeHUs B MaMiITH KOMIbioTepa. B
CBSI3M C JOCTYHHOCTBIO B CETH VIHTEpHET aBTOPCKHX NPOM3BEICHHH, y TIIONB30BATENS CHIDKACTCS
MOTPeOHOCTE B TPHOOPETEHWH B Mara3WHax KHHT, ayIOuo- W BuAeokacceT. Korma Hamo, Biamenen
KOMITBIOTEpa MOXKET YUTaTh, CIYIIATh M MPOCMATPUBATh IIPOU3BEACHUS Ha dKpaHe. bome Toro, oH MoXer
OCYIIECTBIATh MX 3alllCh Ha IOPTATHBHBIC IUICEPHl M HOCHTH MX C COOOW. DTH INOCTHKCHUS TEXHUKU
IpUBeNH K BKJIIOUeHHIO B cT. 8 JloroBopa BOUC mo aBTOpckuM mpaBaM HOBOTO IIpaBa Ha WHBIE (POPMBI
MyOIUYHOMN mepeaayn:

«He otBepras ameiictBusi monoxkeHuit crateit 11(1)(ii), 11bis(l) (i) u (ii), 11ter(1)( ii), 14(D@i) n
14bis(l) BepHCcKko#f KOHBEHINH, aBTOPHI JINTEPATYPHBIX U XYIOKECTBCHHBIX IMPOM3BENCHHUU ITONB3YIOTCS
UCKITIOYHUTENHHBIM MPABOM pa3peliarh J0YIo MyOIuYHy0 Iepenady CBOUX MPOM3BEICHUN MO MPOBOAAM



WIN CPEeACTBaMH OECHpPOBOJIOYHON CBS3HM, BKJIIOYAs ITyONMUYHYIO Nepenady NpOW3BENEHHH TaKUMH
CpeACTBaMHU, KOTOPbIE JAIOT BO3MOXKHOCTh JOCTYNA K HUM Tpa)kAaH B JI1000€ BpeMs U B JTHOOOM MeCTe 10
UHJIUBHIyaTbHOMY BEIOOPY».

a. Texnonozuueckue cpeocmea

Becpma BeposiTHO, 9TO B OyAyIIeM KOMIIBIOTEPHBIC NMPOTPaMMBI M 3BYKO3aIlMCH OyIyT BO BCE
OoJblIell cTeneHu pacnpocTpaHsaTbes uepe3 MHrepHeT. Tpu HOCTHXKEHHS MOCIEIHETO BPEMEHH AENaroT
3TO BO3MOXHBIM. OJHO M3 HHX CBS3aHO C CO3JaHMEM BBICOKOTEXHOJOTMYHBIX CIIOCOOOB CHKaTHA
WHpOpPMAIIMH, YTO JelacT BO3MOXHBIM Iepellayy MEHBIIHX 00beMOB WHGpoOpMaluu C 0ojiee BBICOKOM
CKOpOCThI0. BTOpoe nocTmxkeHue CBA3aHO C BBEACHHEM CKOPOCTHBIX JHMHHMHA CBS3M C JOMAllHUMHU
KOMIIbIOTepaMH. UM TpeTbe COCTOMT B CO3JaHUU HEIOPOTHUX CPEACTB XpaHEHHs OONbIIMX 00BEMOB
KOMIIBIOTEPHBIX JaHHbIX. 1103TOMYy BO3MOXKHOCTh Npojaxku uepe3 VHTepHeT 3amuceil My3bIKalbHBIX
MIPOU3BENIEHUM U KOMIBIOTEPHBIX MPOrpaMM YK€ Ha Mopore. 3ByKO3alHMChIBAIOIINEe KOMIAHUH OCO3HAIOT
pearbHOCTh HACTYIUICHHUS 3TOW CHUTYallud M WX BOJHYET BOIPOC OXPaHbl WX MpaBa MHTEIUIEKTYaJbHON
COOCTBEHHOCTH, MOCKOJIBKY €CTh OIACHOCTh TOTO, YTO C TOW K€ JIETKOCTBIO, C KaKOW NMpOAaBLbl OyIyT
ITOCTABIIATH TOBAO MOKYIATEeNsIM B ceTH HTepHeT, THpaThl OyAyT pacupoCTPaHITh U CBOIO MPOAYKIIHIO.

KomnbroTepHble KOMIIAaHUU W KOMIIAHUM 3BYKO3aIMCH, KOHEYHO, OYIYT CTPEMHUTHCS HE YIYCTHTb
IpeuMyINecTB ceTu MHTepHET M u30exaTh yrpo3sl muparcTBa. CrenaTh 3TO OHU HAACIOTCS, HCHOIB3YS
BBICOKHE TEXHOJOTHH, KOTOpHIE OymyT, HampuMmep, HUACHTH(HUIMPOBATH KOHKPETHBIE XapaKTepUCTHUKU
KOMIIbIOTEpA, IPUHSBIIETO 3alKCh, U CAETAI0T HEBO3ZMOXKHOM ee mepe3anuch Ha APyroi KoMmeioTep. B crT.
N HoroBopa BOMC mo aBTOpckMM mpaBaM ToBOpHTCs, uTo: «JloroBapuparomuecss CTOPOHBI JOTKHBI
obecrieunTh aJCKBAaTHYIO IIPAaBOBYIO 3allUTy ¥ NPUHATE 3((QEKTHBHBIC IPABOBBIE MEpPHI IPOTHUB
HE3aKOHHOT'O HCIOJIb30BAHUS TEXHOJOTHMUECKUX CPEICTB, C MOMOIIBI0 KOTOPHIX aBTOPBI OCYLIECTBISIOT
CBOM IIpaBa, MpelocTaBlIeHHbIE UM bepHCKOW KOHBEHIIMEH, a TaKkKe MEpPbI, OTpaHUYHUBAIOIINE T€ AEUCTBUS
10 OTHOUICHHUIO K WX MIPOM3BEICHUAM, KOTOPBIE OCYIIECTBIIIOTCS 03 COTIachs aBTOpa M B IIPOTHBOPECUHN
C 3aKOHOMY.

CxonHoe conepxanue umeer u cT. 18 JJorosopa BOUC 06 ucnonszoBanuu ¢oHorpamm. Mepsl,
IpeaycMaTpUBaeMble dTOH CTaThel, MIYT Aajiblic TOr0 OOBEMa OXpaHBI, KOTOPHIM NPEIOCTaBISACTCS B
JIOTOBOPE MO aBTOPCKOMY IpaBy. Tak, Hanmpumep, MOKyNnaTelb MYy3bIKaJbHOIO KOMIIAKT-AUCKAa MOXET €ro
CIylIaTh He 00s3aTeNbHO Ha CBOEeM MpourpeiBarese. [IpojaBenr KOMIBIOTEPHOH NpoOrpaMMbl uepes
WHTepHET MOKET IoJIaraThCsl HE TONBKO Ha OXpaHy aBTOPCKUM MPAaBOM, HO M Ha JIOTOBOP KYIUIU-TIPOIAXKH,
OCYILECTBICHHBIH uepe3 IHTepHET, B KOTOpPOM €CTh IIYHKT O TOM, 4YTO IpOAAaHHAas Iporpamma
YCTaHABJIMBAETCA KOHKPETHO M HCKIIIOYUTENBHO Ha NaHHBIA KommbtoTep. [locne sToro mepemnuchiBaHue
IpOrpaMMBI Ha APYTOil KOMIBIOTEp OyAeT He3aKOHHBIM, ITOCKOJIBKY OYZET HapyIlaTh yCIOBHUS JoroBopa. B
pa3HBIX CTpaHaxX BEAyTCS JUCKYCCHH OTHOCHTEIHHO LIMTHpOBaBIIecs Boiie crathu JJoroBopa BOMC mo
aBTOPCKUM MpaBaM. KoMIbIOTepHbIE KOMIAHWN W CTYAHH 3BYKO3AIUCH JIOOOUPYIOT NPHHSATHE 3aKOHOB,
3aIpEelIAIONINX JII000e HE3aKOHHOE MCTIONB30BAHNE TEXHOJIOTHIECKUX CPEICTB. B Toxke Bpems ecTh Apyras
TOYKa 3pEHHS Ha O3TOT BOIPOC, COTJIACHO KOTOPOH HE CIexyeT 3ampemaTrh JAeHCcTBUS B 00X0x
OXPaHHUTENBHBIX TEXHOJNOTHH B IIOOBIX MENsAX, KPOME TeX, YTO HapyIIaloT aBTOPCKHE IIpaBa, T.c.
HOJpa3yMeBaeTCcsl CBOe0Opa3sHoe CBOOOIHOE UCIOIb30BaHIE aBTOPCKUX MPOU3BEICHHUI.

0. Ynpaenenue npasamu

DKOHOMMYECKass TEOPHsI HCIOIb30BAHMS HCKIIOUUTEIBHBIX MPaB MPEANONaracT, YT0 MOHOMOIbHBIH
IPOM3BOANTENH MPOIYKTa MOKET MAaKCHMH3HPOBAaTh NPUOBUTH IMyTEM JEJICHHS PBIHKA HAa CETMEHTH U
yCTaHAaBIMBas MaKCUMAaJIbHO BBITOAHYIO IIEHY B KaKIOM M3 HUX. MCIOmp3ys HCKIIOUUTENBHBIC IIpaBa
ABTOPOB, 3BYKO3aIHICHIBAIONINE KOMITAHUH TAKXKE XOTENU OBl ACTUTh PBIHKH. K COXaNeHHUI0, 3TOTO HENb3s
AOCTUYb NIYTEM MPOJAXKH 06I>IIIHLIX 3anuceil B MarasuHax. B MY3bIKQJIbHOM Mara3mHe€ YCTaHaBJIMBACTCsA
OTIpeieNICHHAs IICHa Ha TOBap, OAMHAKOBAsS IS JTIOOBIX MOKymnarenei. Henb3st mpocuts 3ammaTuth OobIe
0oraToro KIHEHTa WM TOTO, KTO XOYEeT CIYIIaTh 3alKcCh OecrpephlBHO. BMecTe ¢ TeM MpH MOMOIIA
QJICKTPOHHBIX CPEACTB NPOAAXU TOBAPOB CTAHET BIIOJIHE BO3MOYKHBIM HCIOJIB30BATH z[eMorpa(quecm/Ie
JaHHBIC, OMNpPEHETSITh OKOHOMHUYECKHI CTaTyC TIIOKyNaTedsl M KOAWPOBATh IIPOJABAacMyIO Uepes
JNIEKTPOHHYIO CHUCTEMY 3alUCh TaKUM OOpa3oM, YTO OHA MOXET OBITh BOCIPOM3BEICHA OIpPEICICHHOE
KOJIMYECTBO pas3, IOCJIE 4Yero /Ul €€ MepPeKOJUPOBAHUS HYXKHO OyJeT BHECTH JOIOJHHUTEIbHYIO IUIaTy.
Takum 00pa3oMm, 3NEKTpOHHAS «WH(OpMaIus 00 yNpaBJICHUH TNpaBaMU» OyJEeT OTPOMHON MOMOIIBIO
3BYKO3AIACHIBAIOIINM KOMITAaHHSIM H TIPH pasfelic phIHKAa HA CETMCHTH, M B IONYYCHHH MaKCHMAaJIbHOM
npUOBLTH. «YTIpaBJIeHUE MpaBaMi» Takxke OyAeT MOMOTraTh U B JeJie OTCIekKHBaHUs mupaToB. CtaThs 12
JoroBopa BOUC mo aBtopckum mpaBam u ct. 19 JJoroopa BOUC 06 wucmons3oBanuu (hoHOrpamm
COJIEepIKaT MOJIOKECHUE O MMPOTHBOIPABHOCTH MaHUIYJALIUH ¢ HHQOopManuei 00 yrnpaBIeHUH TpaBaMH.



I[ToMuMO paccMOTpEHHBIX BBINIE ITIPaB aBTOPHI O0NAgalOT W MHBEIMU TIPaBaMH, CBSI3aHHBIMU C
UCIIOJIb30BAHUEM HX MPOU3BeAeHUA. HeKOTOphIe U3 3THX MPaB HEMOCPEACTBCHHO yKa3aHbl B 3akoHe PD
«O0 aBTOPCKOM IIpaBe U CMEKHBIX MpaBax», APYrHe XOTs MPSIMO U HE HAa3BaHBI, HO CIEIYIOT U3 HETO, TaK
KaK 3aKOH MCXOIUT U3 MPHHIUIIA, YTO aBTOPY MPHHAIICKAT UCKITIOYUTENBHBIC MTPaBa Ha HCIOJIb30BAHIE
MPOU3BEACHUS B JIFOO0H hopMe U JIFOOBIM CITIOCOOOM.

[TpuMeHUTENFHO K WMCIONB30BAHUIO TPOU3BEACHUN apXHUTEKTYPBI, TPalOCTPOUTENHCTBA, CAJT0BO-
MApKOBOTO HCKyCcCTBA M JAM3aifHa 3aKOH 0C000 BEBIIENSET WMYIIECTBEHHOE HpABO A8MOpo8 Ha
NpaKmuyeckylo peanusayuio Coomeemcmeylowux npoexmos. Ero CyIHOCTb 3aKIHOYacTcs B TOM, 4YTO
BCSIKOE IIPAKTUYECKOE BOIUIOMIEHHE B JKU3Hb IPOU3BEICHUI apXWUTEKTypHOH Tpadukd U IUTACTUKU
(3cKn30B, YepTeXKEH, IIIAHOB, PHCYHKOB, MAKETOB M T.II.) MOXKET OCYIIECTBIISTHCS TOJIBKO C COTJIACHS MX
aBTOpOB. B mpuHIMIE paccmarpuBaeMoe MpaBoO SBILIETCS pPa3HOBHAHOCTBHIO MpaBa Ha BOCIIPOM3BEACHUE,
MOCKOJIBKY TIOJTHOCTBIO MOAMAAeT MOJ] €r0 MPU3HAKK. B pe3ynbraTe MpakTHYECKOW peau3alii MPOeKTa
MEHSETCS JIUIIb TOT MaTepHalbHBIA HOCHTENh, B KOTOPOM BOIUIOIIEHO IPOM3BEICHHE ApXHUTEKTYPHI,
TPaJOCTPOUTENBCTBA, CAIOBO-IIAPKOBOTO UCKYCCTBA FUTH JH3aifHA.

K mpaBomounsM aBTOpa MPHUHATOTO ApXUTEKTYpPHOTO MPOEKTa OTHECEHA TAaKXKe 603MONMCHOCD
yuacmus 6 peanusayuu ceoeco Npoexma npu paspabomxe OOKyMeHMAayuu Ha CMpPOUmensCcmeo.
BosHuKaImue Npu 3TOM OTHONICHHS PETyIUpyroTcs 3akoHoM P® ot 17 Hos6ps 1995 1. «O6
APXHUTEKTYPHOM JesTenbHOCTH B PDy. B ykazaHHOM 3aKOHE IMOTYEPKUBACTCS, YTO 3aKA3UUK U HOAPSITIHK,
peanu3yolre apXuTeKTYPHBIH MPOEKT, JOJDKHBI MIPUBJIEKATh apXUTEKTOPa — aBTOpa MPOEKTa K YYaCTHIO
B pa3paboTKe NPOEKTHOH NOKYMEHTAlMM Ha CTPOMTEIBCTBO, a TakXKe K aBTOPCKOMY Ham30py 3a
cTpouteabcTBoM. [locaenHuil ocymecTBiseTcss Ha OCHOBaHMH 0COO0T0 IpakIaHCKO-IIPaBOBOTO AOrOBOPA,
KOTOPBIN 3aKITFOYASTCS] MEXK/TY 3aKa3YMKOM U pa3paboTUYUKOM MPOEKTA.

ABTOpBI TIPOM3BEACHUN H300pa3UTENILHOTO HMCKYCCTBA OOIAaMalOT OCOOBIM npasom cledo8aHusl.
CyIIHOCTE JaHHOTO MPaBa COCTOUT B TOM, YTO B K&KAOM CIydae IIyOIHMIHOH Mmepernponaku IpOU3BeICHUS
n300pa3uTENFHOTO UCKYCCTBA M0 LIEHE, MPEBBIIIANIEH MPEAbIAYILY0 He MeHee yeM Ha 20%, aBTop UMeeT
IPaBO Ha IOJyYCHHE OT IMPOJABIa BO3HATPAXKICHUS B pa3Mepe 5% OT mepenpoaakxHoi meHsl (1. 2 cr. 17
3akona PO « O6 aBTOpCKOM MpaBe M CMEKHBIX IpaBax»).

OCHOBHOH IIETIBIO 3TOTO MpaBa SIBJISETCS 3al[UTa HWMYIICCTBCHHBIX HHTEPECOB XYIOKHHKOB WU
aBTOPOB JPYTUX IPOU3BEACHUH M300pa3UTEIBFHOTO HCKYCCTBA, KOTOPHIE 3a9acTyl0, OCOOCHHO B Hadaye
TBOPYECKOTO IMyTH, IPOJAIOT CBOU IIPOU3BEICHHUS PA3IMIHOTO POJIa IEePEKyIIIUKaM I10 [IeHe, 3HAYUTEIEHO
HIDKE MX pealbHOi crommocTH. [IpaBo Ha MOMYyYCHHE YaCTH NMPHOBLIHM, BBIPYYaeMOI OT MEpenpoaKu
MPOU3BEJICHHUS TIPU TIEPEX0€ €ro OT OJHOTO BlaJeiblla K APYTrOMY, B U3BECTHON Mepe KOMIEHCUPYET Ty
HECIIPaBEIITMBOCTD, KOTOpast ObLIA TOITYIICHA 10 OTHOIIEHHIO K aBTOPY BHAYAJIE.

K wuymciay wWMyIIeCTBEHHBIX MpaB aBTOPOB paHee JCHCTBOBABIIEE 3aKOHONATEIBCTBO M HayKa
TPaIULIUOHHO OTHOCWIIN APAB0 HA 803HASPAdICOEHUe 3d UCNONb308aHuUe npoussedenus. HoBoe aBTOpcKoe
3aKOHOAATENECTBO, OE3YCIOBHO, TaKXKe MPU3HACT 32 aBTOPaMH yKa3aHHOE IIPaBO, XOTS B 00IIEM IepedHe
ABTOPCKUX MPaBOMOYHUI OHO MpPsSMO He Ha3BaHO. OOBICHIETCS 3TO TEM, YTO 3aKOH UCXOITUT U3 TOTO, YTO
aBTOp BIpaBe TpeOOBaTh BBHIILIATHI €My BO3ZHATPAXKICHHs 32 HCIOJIb30BaHHE MPOU3BEICHHS B JHOOOM
¢dopme u moOBIM criocoboM. VHBIME cIOBaMHM, HPEAIONIATacTCs, YTO KaKIOe M3 YK€ PacCMOTPEHHBIX
IIPaBOMOYHNH HEPa3pPHIBHO CBI3aHO C MPABOM aBTOPA Ha MOIyUYEHUE BOSHATPAKICHUS.

B omamume oT nmpyrux mpaB aBTOpa JAAHHOE MPAaBO HOCHUT HE a0CONIOTHBIM, a OTHOCHUTEIBbHBIH
XapakTep, T.€. JNEHCTBYeT MO OTHOIICHWIO K TEM JIMIaM, KOTOpBIE HCIIONB3YIOT WIH COOHpAIoTCs
WCTONB30BaTh MpoM3BeNeHUe. B cocTaB mpaBa Ha BO3HArpaKACHUE BXOIAIT HE TOJNBKO «TOJOE» IPaBO
TpeOOBaTh COOTBETCTBYIOIIUX BBIILIAT, HO U BO3MOXHOCTh OTOBOPHUTH pazMep, MOPSIOK, CPOK U JApyrue
YCIIOBHSI TIOJIYYEHHUSI BO3HATpaKJeHHUA. Bce 3TH BOMPOCH PEemIaloTcsl B aBTOPCKUX JOTOBOPax, HA OCHOBE
KOTOPBIX M OCYIIECTBIISICTCS UCTIONB30BAHNE ITPON3BEICHHH.

Bmecte ¢ TeM 3aKOH BBIICIAET HECKONBKO CIIydacB, KOTJa IpaBa aBTOPOB HAa MONyYCHHE
BO3HATPAXKJCHHS JIekKAT 3a MpelelaMd aBTOPCKOTO JOTOBopa. Bo-NepBBIX, MpaBOM Ha IMOJyuyeHHE
CIECIHATFHOTO BO3HATPAXKACHHS 00NamaloT aBTOPHI CITyKeOHBIX Mpom3BeneHHH. Kak yke yKa3pIBanoch,
HCKITIOYNTENBHBIC TIPaBa HA HCIOJIb30BaHME CITYKEOHBIX MPOM3BEICHUN IPHHAIIICIKAT JTHLAM, C KOTOPBIMH
ABTOPBI COCTOAT B TPYAOBBIX OTHOIICHUAX (T.C. paGOTOI{aTCJ’IHM), €CJIM TOJIBKO B JOrOBOpax MEXKI1y HUMU U
aBTOpaMu He mpexycMoTpeHo mHoe. Ho mo cMmbichy cr. 14 3akoHa PO «O06 aBTOpCKOM TpaBe M CMEKHBIX
IpaBax» CO3IATENN CITYKEOHBIX MPOM3BENCHHH, 10 O0IIEMY IIPABIILY, MOTYT MIPETEHI0BATh Ha MOIyICHIE
0c0o00r0 BO3HArPaXKACHUS, €CIIH TOJIBKO U3 HX JIOTOBOPOB C padOTONATENIIMU HE BBHITEKAEeT HHOE.

Bo-BTOpBIX, BHE aBTOPCKOTO IOTOBOpa peaqu3yeTcs MpaBo Ha BO3ZHATPAXKICHHE W TEX aBTOPOB,
KOTOpBIC MEpeAaId CBOM IOJHOMOYHS HA UCIIONB30BAHUE IPOU3BEACHUIN OpraHU3aIMsIM, YIIPaBILFOIIIM
UMYIICCTBEHHBIME TpPaBaMH Ha KOJUICKTUBHOW ocHOBe. Takue OpraHM3alul CaMH COTJIACOBHIBAIOT C
MOJB30BAaTECISIMA  pa3Mep BO3HATPaXKJICHMS, OCYIIECTBISIIOT €ro cOOp M PaCHpesieNsioT €ro MeEexXIy
o0JTagaTensIMu aBTOPCKUX MIPaB MPOMOPIIHOHATHHO 00beMy (PaKTHIECKOTO MCIIOIB30BAHUS TPOM3BEICHHN.

B-tpeTbux, 0COOBI CIyyail BBIILIATHI ABTOPCKOTO BO3HATPAXKICHUS INPEIyCMATpPHBAaeT CT. 26



3akoHa 00 aBTOPCKOM TIIpaBe, TOCBSIICHHAS BOCHPOW3BEICHUIO ayAWOBH3YANBHBIX IPOU3BEICHUH U
3BYKO3allUCed B JHYHBIX MENAX. PacmpocTpaHeHHWE COBPEMEHHOH 3BYKO- M BHICO3AIHMCHIBAIOIICH
ammaparypbl CO3aJI0 BO3MOXKHOCTH ISl IPOCTOTO M JCHIEBOTO BOCHPOM3BEICHUS BBIMYIICHHBIX B CBET
mpou3BeeHHd. B yclnoBHSIX, KOTAa OCYIIECTBICHHE HAJIEKAIIEro KOHTPOIS 3a ATHM IIPOIECCOM
MPaKTHYECKH HEBO3MOXKHO, Poccus Been 3a PyruMy CTpaHaMHE BBEJa B CBOE 3aKOHOIATEIBCTBO MPABUIIO,
paspelnaroiee BOCIPOU3BEACHUE ayIMOBH3YAIbHBIX IPOU3BEICHUIN 1 3BYKO3aMHCEH B IMYHBIX IENSX, HO C
0053aTeTIHPHON BBITUIATON BO3HATPAXKICHUS aBTOPAaM, HCHONHUTEISIM M IPOU3BOAUTEISM (POHOTPAMM.
IMockonbky ke Kakoh-mTuO0 WHIWUBHUIYANbHBIH KOHTPOJb B TOH cepe HEBO3MOXXEH, YCTAHOBICHO, YTO
BO3HArpaKJ€HUE€ 3a TaKO€ BOCHPOU3BCACHHC BBIJIAYUBACTCA HITOTOBUTCIIIMU U HUMIIOPTCpaAMU
obopynoBanust (ayJauo- M BHJICOMAarHWuTOQOHOB W T.I.) W MaTepHAIBHBIX HOCHUTEICH (3ByKO- |
BUICOTICHOK, KOMITAKT-TUCKOB H T.II.), KOTOPBIE HCIOIB3YIOTCS ISl TAKOTO BOCIIPOM3BEICHHS.

Pa3Mep BO3HArpaXxJa€Husd W YCJIOBUA €TI0 BbIIUIATBI OIPCACIIAIOTCA COTJIAICHUAMU MEKIAY
YKa3aHHBIMH HM3TOTOBHUTEIISIME U MMIIOPTEPAMH, C OTHOW CTOPOHBI, M OPTaHU3AIMIMH, yIPABIIIOMIIMHA
MMYIIECTBEHHBIMHU TpaBaMH O0JIaiaTeNiel aBTOPCKUX M CMEKHBIX MpaB HA KOJUIGKTUBHOH OCHOBE, — C
Opyroii. B cBoro ouepenb, H3TOTOBUTENM OOOPYIOBAHUS M MATCPUANBHBIX HOCUTEICH BKIIOYAIOT
BBIIUIAYMBACMOC MMHU BO3HArpaXJI€HUC B CC6CCTOI/IMOCTB BI:IHyCKaeMOﬁ UMH OPOAYKIHH, YTO O3HAYACT
MIOBEIIIICHHE €€ [ICHBI Il KOHKPETHBIX MOTPpeOHTEINei.

B-deTBepThIX, 3aKOH NpPEAyCMaTPUBACT BBIUIATY CICIHAIBHOTO BO3HATPAXKICHUS AaBTOPY
MY3BIKAJILHOTO MPOM3BEICHHS (C TEKCTOM WK 0e3 TeKCTa) 3a MyOIMYHOE HCIIOJHEHHE er0 MPOU3BEICHUS
pH MyOJIMYHOM HCIIOJIHEHUH ayTHOBH3YyalIbHOTO mpousBeneHus (1. 3 cr. 13 3akona P® «O06 aBTOpckom
MpaBe M CMEXHBIX MpaBax»). JJaHHOe MpaBo MPeJOCTaBISIETCS JIHUIIh TEM KOMITO3UTOPAM, KOTOPBIE CO3IaIIN
My3BIKaIbHOE TPOM3BEACHHUE CICNHAIbHO JJS  ayJAHOBU3yaJlbHOIO MpPOU3BEICHHA (Hampumep,
KAHO(WIBMA), B CYIIHOCTh €0 CBOIMTCS K TOMY, YTO HapsiLy ¢ TEM BO3HArpaXICHHEM, KOTOpOEC OHHU
MTONYYalOT KaK CO3JAaTeN! ayJHOBH3YAIEHOTO IPOU3BEICHNUS, HM MPUIUATACTCS 0CO00E BO3HATPAXKICHHE 32
Ka)JI0€ UCIIOJIHEHUE UX MY3bIKaJIbHBIX MMPOU3BEACHUN NPH AEMOHCTpalUU KHHO(MMIEMa WIH (parMEeHTOB
U3 HETO.

Uro xacaeTcs HOBBIX BO3MOXKHOCTEH WICIIONB30BAHUS OXPAHSIEMBIX aBTOPCKAM IPaBOM
MPOM3BEICHUH, KOTOPBIE JAIOT COBPEMEHHEIC BBICOKHE TEXHOJIOTHH, TO TJIaBHOM HEPEIIEHHOH mpobiieMoi
0CTaeTCsl BONPOC OOecIieueHMsT KOHTPOJS 3a HCIIONb30BaHMEM. PermieHne Bompoca B 3aKOHOAATEIEHOM
IUTaHe 00eCTICYNBACTCSI MIPUHIMIIOM MIPU3HAHHS 332 aBTOPOM HCKIIOYUTEIFHOTO TpaBa HA MCIOJIH30BaHUE
MPOU3BEACHUS B JIFOO0H hopMe U JIFOOBIM CITIOCOOOM.

HN. Orpanuyenne UMylIeCTBEHHBIX MPaB aBTOPOB

HmymiecTBeHHblE IIpaBa aBTOPOB HMMEIOT PsI CEPbE3HBIX OIPaHUUYCHUM. OTH OrpaHUYEHUs
HaIleJICHBl Ha YCTaHOBJCHHE OajaHca MEXIy HHTepecaMu OOIIecTBa M HHTepecaMu aBTopa. B cr. 13
Cornamenust TPUIIC nenaeTcst MOMBITKA OCTaBUTH MPErpaabl B OTPaHUYEHUN MCKIIOUUTENBHBIX IMPaB:
«CTpaHbl-y4yaCTHUIBI TOJKHBI CBECTH OINPaHUYEHUS WM MCKIIIOUEHMS U3 pa3psaa UCKIIOUUTEIIBHBIX [IPaB
K OINpEAETIeHHbIM CIIy4asM, KOTOpble HE BCTYNAIOT B MPOTHBOPEYHE C HOPMAJbHBIM HCIOJIb30BAHHUEM
IPOU3BEICHHUS U HE HAPYIIAIOT 3aKOHHBIX MHTEPECOB NPABOO0IaAATENS.

OrpanuueHuss aBTOPCKUX IpaB H3BECTHBI 3aKOHOMNATENIBCTBY BCEX TIOCYNapcTB M IMPSIMO
JOIMYCKAIOTCS MEXIyHApOIHBIMH KOHBEHIIMSAMH IO aBTOPCKOMY mpaBy. OCOOEHHOCTBIO COBETCKOTO
aBTOPCKOT0 3aKOHOJATENBCTBA OBUIO TO, YTO 3aKPEIUICHHbIE UM M3bATHA U3 c(epbl aBTOPCKOro IMpaBa
IpPEBBIIIATY BCE JAOMYyCTUMBIE B LMBIJIM30BAHHOM OOIIECTBE Ipenaensl. B wacTHOCTH, JOITycKanach
cBOOOHAs ITepepaboTKa MPOU3BECHU; BOCIIPOM3BEICHHE JIFOOBIX BHITYIICHHBIX B CBET IIPOU3BEACHUI B
KHHO, Ha PaJlio W Ha TEJCBUICHUH; BOCIIPOM3BEICHHE JTIOOBIX MaTEepHANIOB ra3eTaMu u T.1I. Hammune atux
I HEKOTOPBIX JAPYIHX H3BATHH U3 c(epbl aBTOPCKO-IPABOBOM OXpaHBl OOBSCHSUIOCH Pa3NUYHBIMU
IPUYMHAMH, HO CYTh B KOHEYHOM CYETE CBOAMJIACH K ONPABIAHMUIO MX CYIIECTBOBAHUS CChUIKAMHU Ha
0c00yI0 COUANTICTHYECKYIO IPUPOLy OTHOLICHHUI aBTOpa U 00IIecTRa.

Heine neiicTByroliee 3aKOHOJAaTEIbCTBO BBOAUT CIy4au CBOOOJHOIO HCIIOIb30BAHUS IPOU3BEACHUN
B IIUBMWJIN30BaHHbBIE PAMKHU, COIVIACYIOIUECS ¢ MEXYHAPOAHBIMY CTaHAapPTaMU.

Bo-niepBbIX, U3BATHA M3 NpPaBUJI OXpaHbl KacalOTCs JHIIb IPaBOMEPHO OOHApOIOBaHHBIX
npousBeaeHUil. Eciu aBTop elie He clienan cBoe NPOU3BEEHUE JOCTYHBIM [l BCEOOILIETO CBEACHHS WU
€CITH 3TO MPOU30LLIO O€3 €ro COTIacusi, OHO MOKET UCIIOJIB30BATHCS TOJIBKO C pa3pelIeHHs aBTOPA.

Bo-BTOpbIX, M3bATHUA M3 aBTOPCKOIO IIpaBa HE 3aTParuBalOT JIMYHBIX HEHMYILECTBEHHBIX
npaBoMouuil aBTOpoB. MHBIMU ClIOBaMH, IpU JTIO00OM HCIOIB30BAHUM IMPOM3BEICHUN HX CO3JATENsIM
rapaHTHpYeTCsl OXpaHa IIpaBa aBTOPCTBA, IIpaBa Ha UMs U [IpaBa Ha 3allUTy peIyTally aBTopa.

B-Tpetpux, cBOOOIHOE HCIOIB30BAHHIE IPOU3BEIACHUH NOMYCKACTCS JIMIIb MIPH YCIOBHHU, YTO STHM
HE HAHOCHUTCSI yIIepO MX HOPMAJIbHOMY HCIIONB30BAHUIO M HE YIIEMIISIOTCS 3aKOHHBIC HHTEPECHI aBTOPOB.
IIpy ycTaHOBIEHMM KOHKPETHBIX M3BATUI U3 aBTOPCKOIO IIpaBa MOAUYEPKHUBAETCS, YTO HCIIOJIB30BAHUE



MIPOU3BENIEHUS BOBMOXKHO JIUILb B TOM 00bEeMe, KOTOPbI OnpaBlaH LENbl0 JaHHOTO U3BATHA.

B-ueTBepThIX, yCTaHOBIEHHBIE 3aKOHOM OTPaHMYEHHUS aBTOPCKHUX IMpaB HOCSAT HCUEPIBIBAIOLIUIA
XapakTep W He MOJUIeKAT HU PaCHIMPUTEILHOMY TOJIKOBAHHUIO, HU JIOTIOJIHEHUIO TMOJ3aKOHHBIMH aKTaMH
WM CyIeOHOM MPaKTUKOM.

1. Mlcuepnanvie npaB WK «IIPaBoO NMEPBOM MPOIAKI»

ITpaBoobaagaTens MPOU3BEICHHUS MOXKET PEIINTh IEPEAATh MPaBO COOCTBEHHOCTH HA OPUTHHAI WM
KOIIMU CBOEH paboTHl MroboMy smiry. Takas BOSMOXKHOCTB IPEIOCTABISETCS, KaK YKe TOBOPHIOCH BBIIIE,
ct. 6(1) JoroBopa BOUC mno aBropckum mpaBam u ct. 12 (1) JoroBopa BOUC 006 wmcnonb3oBaHuu
¢onorpamm. OHAKO €CIIM MPOUCXOTUT YCTYNKa NpaBa COOCTBEHHOCTH HAa OPUTHHAJ HMPOMU3BEICHHUS, IO
3aKOHOAATENFCTBY MHOTHX CTPaH COOCTBEHHHUK TAaKXKe TEPSACT IMPAaBO BMEIINBATHCS B JaJbHEHINIEM B HOBEIC
(dopMBI Tepenaud TMpaB Ha 3TO IMPOU3BEACHHE. DTOT MPAaBOBOW MPHUHIWII HM3BECTCH IIOJ HA3BaHHEM
«HcyepraHue TpaB» WIK «IpaBO MEepBO mpoaaxu». Takoe orpaHUYEeHHE MpaB MPaBOOOIAaATENS YETKO
chopmynupoBaHo B cT. 6(2) loroBopa BOUC 00 aBTOpCcKHX TpaBax:

«Huuro B mamHoM [loroBope HE JOIDKHO BIHATH Ha CBOOOAY CTpaH-yYacTHHI[ B OINPEACICHUU
YCIIOBUH (€CTM TaKOBBIE UMEIOTCS), B COOTBETCTBMHU C KOTOPHIMU HCYEpIaHHME MpaB, KaK ATO YKa3aHO B
naparpacge (1), uMeeT MecTo Mmociie MepBOM MPOJAKH WK Tiepeadl MpaB Ha OPUTHHAT MPOU3BENCHUS C
coryacusi aBTopay.

DTO0 O3HaYaeT, HapUMep, YTO HEKH W3JaTelb, KOTOPBIA 00a1aeT mpaBaMi Ha KHUTY, KOTOPYIO OH
U3JaJI, HE MOXET BOCIOJIb30BAaThCS aBTOPCKAM MPABOM JMJIsi TOTO, YTOOBI KOHTPOJIUPOBATH IICHHI,
YCTaHOBJICHHBIE HAa KHUTY B MarazuHaxX. OH MOKET JOTOBOPHUTHCS O NPOAAKHOW LIEHE C OTAEJIbHBIMU
NpoAaBlaMH, HO HE CO BCEMH, IIOCKOJBKY TaKOH JOTOBOP MOXET BCTYNUTb B MPOTHUBOPEUHE C
AQHTUMOHOIIOJIFHBIM 3aKOHOAATENBCTBOM. HO eciii KHHIOTOproBell, B HapyIICHHE YCIOBHH JOTOBOPA,
IIPOAACT M3JIMILEK MMEIOLIErocs y Hero THpaka KHUIM JAPYroMy TOProBIly, KOTOPbIM HMYETo HE 3HAET O
LIEHOBOM JIOTOBOpPE, OH CUMTAETCS] HE CBA3AHHBIM €ro yCIOBHUSIMH. JIOKTpHHA MCUEPIaHUS MpPaB TaKKe
03HAuaeT, 4TO M3Jareib, MPOJAIONINA HOBBIE KHHWTH, HanmpuMep YYeOHUKH IS CTYACHTOB, HE MOXKET
IpeAyIPETUTh MOSBICHNAE B 3TOM CETMEHTE PHIHKA IOJCPKAHHBIX YICOHUKOB, YTO MOBIMICT Ha OOBEMBI
MIPOJa’k HOBBIX KHHT.

CrnoxxHble Tpo0IeMbl BOSHHUKAIOT, KOTJa 3allUIIeHHbIE aBTOPCKUM IMPAaBOM KHUTU MPOJAIOTCS Ha
MEXyHapoJHOM phiHKe. [10 3aKk0HOJaTeNbCTBY HEKOTOPBIX CTpaH IPUHIUI UCUEplIaHus MIpaBa KOHTPOJIL
MIpoaXk MPUMEHSETCS TOJBKO K CITydasM, KOrla KHUTa ObLIa M3/1aHa /WU MPOAaBaiack B OTHOU U TOH XKe
CTpaHe. DKOHOMHUYECKasl TEOPUS UCXOIUT U3 TOTO, YTO MOHOIOJKCT MOIy4aeT 0ojiee BHICOKYIO MPUOBLIB,
KOTJIa JISTIUT PHIHKA HA CETMEHTHI M YCTaHABIUBACT ONTHMAJbHBIE IIEHBI JUIS KaXI0ro U3 HuX. [lostomy
MHOTOHAIIMOHAJIbHBIE U3/1aTENIbCKUE KOPIIOPALMM MOTYT, UCXOAs U3 YCIOBUM pBIHKA, IPOJAaBaTh KHUTY B
CTpaHe A 1Mo MeHbIeH 1eHe, 4eM B cTpaHe b. Ecnu ycnoBus neyaTanus U npojiaxka KHUTH B cTpaHe A He
OyIyT McUepIbIBaTh MpaBa KOHTPOJS HaJ Mepenpojiaked KHUTH B cTpaHe b Mo ee 3aKOHOJATENbCTBY,
U3JaTeNh CTpaHbl A MOMKET TPEAOTBPATUTH NMPONaXy B HEH KHUT, HamedaTaHHBIX B crpaHe b. UToOsl
OTrPaHUYUTh TAKOTO POJAA HCIOJB30BaHHE HMCKIIOYUTEIbHBIX INpaB, EBpomnelickuit Cya nan TOJNKOBaHHUE
MOJOXKEHUH 00 HCUYCpPIaHUM IpaB KakK MOJOXKEHHUM, HMMEIOIMX MEXIyHapoaHbIH xapakrep. Takum
o0pasoMm, eciy u3aTeNb MpojaeT KHUry B Hupepnangax, 3To HUKaK HE MOXKET MOBJIHMATH Ha €€ MMITOPT B
Bensruto. Bmecte ¢ Tem 3a npenenamu EBponeiickoro coro3a MHOTHE CTpaHbl HE MIPUMEHSIOT MIPaBUIIO 00
WCYEpIIaHUU NpaB K MPOAaXkaM 3a MpeieiaMyd CBOUX TPaHHULL.

3akoH P® «O06 aBTOPCKOM MpaBe W CMEXHBIX TpaBax» MOAYEPKHBACT, YTO €CIH IK3EMIUISPHI
MIPaBOMEPHO OMYyOIMKOBAHHOTO TIPOM3BEACHUS BBEICHBI B TPAXKIAHCKHHA OOOPOT IMOCPEOCTBOM UX
NPOAaXH, TO JOIMyCKaeTcs WX MAajbHelllee pachpocTpaHeHue Oe3 coriacusi aBTopa M 0e€3 BBIILIATHI
aBTOPCKOTO BO3HarpaxaeHus (1. 3 ct. 16). UHpIMHU clioBamH, corjlacue aBTopa TpeOyeTcs JIUIIb Ha IEPBYI0
IPOJaXy SK3EMIUIIPOB MPOU3BEACHUS; B MOCIEAYIOMIEM K€ OHH MUPKYIUPYIOT B TPAXKIAHCKOM 000poTe
cBOOOIHO, HE Hapylias aBTOPCKHX IMpaB. JlaHHOE MpaBUIO BhIpAXKaeT MIMPOKO HM3BECTHBIM MPHHIUII,
KOTOPBI B IIaTEHTHOM IIpaBe HMEHYETCSl npunyunom ucuepnanus npag. COOCTBEHHHMK 3K3EMILIIpa
NPOM3BEICHUS MOXKET CBOOOIHO TMIPOJaTh €ro, OOMEHSTh, IONApUTh, IIepeJaTb BO BpPEMEHHOE
0e3B03Me3IHOE TONb30BaHKe U T.I. OIHAKO 3aKOH 3ampeniaeT eMy 0e3 COTIachs aBTOpa paclpoCTPaHATh
IPOM3BECHUE MyTeM CIaddl €ro B IPOKaT, TaK KaK JAaHHOE IPaBO IO MPSIMOMY YKa3aHUIO 3aKOHA
COXpaHsIETCs 32 aBTOPOM, HE3aBHCHMO OT IIpaBa COOCTBEHHOCTH HA SK3EMIUISIPHI IPOU3BEICHHS.

2. CB00OAHOE HCIIOJIL30BAHNE

CratesiMu  2bis u 10bis bepHCKON KOHBEHIIMM BBOJSTCA OINPEAEICHHBIE W3BATHI U3
WCKJIFOUMTENIBHBIX TIpaB paBooOiajgarens. FxX 4acTo onpenenstoT MOHATHEM «CBOOOIHOE UCTIOIH30BAHNE)
npomsBeneHUH. BO3MOXXHBIME TpUYMHAMH B (OPMHPOBAHHWH TIOJUTHKH CO3/IAHHS HCKIIOUYECHUH MOTYT
ObITB: 1) Mamas HEHHOCTh KOHKPETHOTO IPOU3BEACHHS, 00 HCIONB30BAaHUM KOTOPOTO HAET pedb, U
BBICOKAss CTOMMOCTH IIpoIlecca IOJIyYCHMS DPa3pelIeHHs Ha HCIONb30BaHME WM 2) OJIaroCKIOHHOCTH



OOIIIECTBEHHOT0O MHEHHMS B OTHOLIEHHH MCIIOJIb30BaHUSI KaKOro-TO TPOMU3BENEHUs, HEB3Wpas Ha
MMYIIECTBEHHBIE HHTEPECHI MPaBOOOIaAaTeNs. SIpKUM NIPUMEPOM, TIOATBEPKAAIOLUINM 00a 3TH MOJN0XKEHUS,
ABIISIETCS. TIEPEBOJI HY)KHOTO yueOHMKA Ha S3bIK a30yKHW Bpeiss ass mpernopaBaHus CIETbIM CTYJCHTaM.
BepHckas KOHBEHIUS MpeaycMaTpUBaeT LeNblid psii TUIIMYHBIX BUAOB CBOOOJHOIO UCMOJIb30BaHUsA. B crT.
2bis KoHBEeHIINM TOBOPUTCSI:

«3a 3aK0HOATETHCTBOM cTpaH Coro3a COXpaHSTCS TaKkKe MPAaBO YCTAHOBUTH YCIOBHUS, Ha KOTOPBIX
JeKIWH, OOpameHus W Apyrue, IMyOJMYHO MPOM3HECEHHBIE IPOM3BEACHHUS TOTO >KE€ poja MOTYT
BOCIIPOM3BOJUTHCS B IIpecce, IepeiaBaThest B 3¢Up, COOOLIATHCS I BCEOOIIEro CBEACHNUS 110 IPOBOIaM U
COCTaBJISITh MPEAMET MyOJMYHBIX COOONICHUH, MpeaycMoTpeHHBIX B cT. 1lbis (1) Hacrosimeit KonBeniuwy,
KOT/Ia TAKOE MCIOJIB30BAaHHUE OMPABIBIBACTCS HH(POPMAITHOHHOH [IENBIOY.

B cr. 9(2) KonBenuu roBopurcs:

«3a 3akoHOmATENbCTBOM CTpaH Cor03a COXpaHSAEeTCs NMPaBO pa3peliaTh BOCHPOMU3BEICHHE TaKHX
IPOM3BEICHNUHN B ONPEACICHHBIX OCOOBIX CIyJasX IPH YCIOBHH, YTO TAKOE BOCIIPOHM3BEICHUE HE HAHOCHT
yiep6a HOpMaTBHOM IKCILTyaTalliy IPOU3BEACHIS 1 HE YIIEMIIsIeT HeOOOCHOBAaHHBEIM 00pa30oM 3aKOHHEIE
WHTEPECHI aBTOPay.

Crarbs 10 KonBeHuu riaacur:

«(1) JomyckaroTcsa LUTaThl U3 IPOU3BEAEHUS, KOTOPOE OBIJIO YK€ MPAaBOMEPHO CIENAaHO JOCTYIIHBIM
JUIA BCEOOIIETo CBEACHHUSA, MPHU YCIOBUM COONIOJEHHS HOOpHIX OObYacB M B 00BEMe, ONpaBIaHHOM
MOCTABJICHHOM IIeJIbI0, BKIIFOUAs! IUTHPOBAHHUE CTATEH M3 Ta3eT U )KypHAJIOB B popMe 0030pOB MeUaTH.

(2) 3axonomatenscTBoM cTpaH Coi03a U CICIHANGHBIMHI COTJIAIICHUSMH, KOTOPBIC 3aKIIIOUEHBI TN
OyIOyT B3aKiIOYeHBl MEXIy HaMH, MOXKET OBITh pa3pelleH0 HWCIOJIb30BaHUE JUTEPATYPHBIX WIIN
XYIO0KECTBCHHBIX TIPOU3BEACHUII B 00BEME, OINpPaBJAHHOM IIOCTaBJIECHHOH II€TbI0, B KauecTBE
WDTIOCTPAIlN B M3AHISIX, PAAWO- W TEIEBU3MOHHBIX IEpefavdax M 3alHCAX 3BYKa WIH H300paKeHUS
yaeOHOTO XapaKTepa, IPH YCIOBHH, YTO TAKOE HCIOIb30BaHHUE OCYIIECTBILICTCS IPU COOTIOIEHIH JOOPHIX
00BIYaeB.

(3) Ilpm wucmomp30BaHMM MPOM3BEICHUH B COOTBETCTBHH C TIPEAMICCTBYIOMNMH ITyHKTaMH
HACTOSIIIEH CTaThH YKA3BIBACTCSl ICTOYHHUK U UMS aBTOpa, €CITH OHO 0003HAUCHO Ha TOM HCTOYHHUKEY.

Cratbs 10bis ri1acur, 4To:

«(1) 3a 3axonomarenscTBOM cTpaH Coro3a COXpaHsETCS NMPaBO pa3peliaTh BOCIPOU3BEACHHE B
mpecce, nepeaady B 3(QUp WM COOOIICHHE MO MPOBOJAM IS BCEOOIIEro CBENCHHS OIMYyOJIMKOBAHHBIX B
razeTax WIM XypHajaxX CTaTed Mo TEeKyIIUM 3KOHOMHYECKUM, MOJUTHYECKUM U PEIUTHO3HBIM BOMPOCaM
WIK TIepElaHHBIX B A(QHUP MPOU3BENECHUI TaKOro e XapakTepa B CiydasX, KOTJa NpaBO Ha TakKoe
BOCIIPOM3BEJICHUE, Tepenady B 3(Up WM COOOIICHHE IO MPOBOAAM HE OBUIO CHEIHadbHO OTOBOPEHO.
OaHaKO MCTOYHMK BCEr/la JOJDKEH OBITh SCHO YKa3aH; MPaBOBbIE IOCIEACTBUS HEHCIIOJHEHHUS 3TOro
00513aTeIBCTBA ONPEIENAIOTCS 3aKOHOAATEIECTBOM CTPAHbI, B KOTOPOH HCTpedyeTcest OXpaHa.

(2) 3a 3akoHomatenbcTBOM cTpaH Coro3a COXpaHSETCS TakkKe MPaBO OIPENEeNATh YCIOBHS, Ha
KOTOPBIX JIUTEpaTypHble U XyZOXKECTBEHHBIE NPOM3BEICHHUSA, IOKAa3aHHbIE WIM OIJIAlIEHHBIE B XOJ€
TEKYIIMX COOBITHH, MOTYT OBITb B 00BEME, ONpPaBIAHHOM IIOCTaBIECHHON HH(POPMAIMOHHOW IENbIO,
BOCITPOM3BEICHBI WJIH CAETAHBI JOCTYITHBIMU JUISI BCEOOIIECTO CBEICHUSD).

OTH TIONOKEHUs clieayeT pacieHuBath B cBete cT. 13 Cornmamennst TPUILIC, B koTOpoii TOBOpHUTCH,
YTO «CTPaHbI-yYaCTHHUIIB JOJDKHBI CBECTH OTPaHHYEHHS MM UCKIIOUEHUS W3 paspsiia MCKIIOUUTENbHBIX
IIPaB K OIIPENEIEHHBIM CIy4asiM, KOTOpPbIE HE BCTYNAIOT B IPOTUBOPEYHE C HOPMAJIbHBIM HCII0JIb30BaHUEM
MPOU3BENIEHUs] 1 HE HapyLIal0T 3aKOHHBIX HMHTEPECOB NpaBoobiamarens». Takum oOpa3oMm, 3Ta CTaThs
OrpaHUYMBaeT BO3MOXKHOCTH CTpaH—Yy4acTHUI] CorJalieHus MOJHOCThIO HCIOJIb30BaTh MOJHBIA HaOop
UCKJIIOYCHUH U OTpaHUYeHHH, IpeayCMOTPEeHHBIX bepHckoil konBeHnueil. Ha camom nene B 60IbIIMHCTBE
CTpaH HUKOTJA HE IMPUMEHSIICS B IIOJTHOM O0BEME BECh ATOT IEpeUYeHb OTPAaHMUYCHUN M HCKIoUueHHd. B
OyaylieM JOMyCTUMOE KOJIMYECTBO OIpaHUYEeHUH M UCKIIOYEHUH OyAeT MpeAcCTaBIeHO Ha pacCMOTpEHHE
Bcemupnoii ToproBoii opraHu3anuy U IpUHATO ITyTEM UCIONb30BaHus AelcTByomux B BTO npouenyp.

JlomyckaeMble POCCHHCKIM aBTOPCKHM 3aKOHOM H3BATHA U3 c(hepbl aBTOPCKUX IPaB MOKHO
OOBEMHUTD B TISTh OTHOCHTENHFHO CaMOCTOSTEIBHBIX TPYII, KOTOPBIE BKIIOYAIOT ONU3KHE O LEISIM
ClIyyad CBOOOHOTO HCIIOJIb30BaHHUS.

[epByto u3 HEX 00pa3ylOT Te BUABI CBOOOIHOTO HCIIOJNB30BaHUS MPOU3BEACHUN, 00BEIUHIIONINM
IPU3HAKOM KOTOPBIX SIBISICTCS HeoOX00UMOCHb obecnedeHuss 00CMynd K HpOU38e0eHUsiM 6 yensax
c80600H020 pacnpocmpanenus ungopmayuy. Croga OTHOCATCS: UTUPOBAHUE OTPHIBKOB U3 MPOU3BEICHUI
C Hay4HOM, OJIEeMUUYECKON, KPUTUIECKOH MM MH(OPMAIIMOHHO 11eJIbI0 B 00BEMe, ONPaBIaHHOM IENIBI0
mutupoBanus (m. 1 ct. 19 3akoHa PO «OO0 aBTOpCcKOM MpaBe M CMEXKHBIX IpaBax»); HCIOJIb30BAaHHUC
MIPOU3BENIEHUI UM OTPHIBKOB M3 HUX B KadeCTBE WIUIIOCTPALlMil B M3aHUSAX, B paluo- U TeJenepenadax
yueOHoro xapakrepa (m. 2 cr. 19 3akona P® «0OO0 aBTOpCKOM TMpaBe H CMEXHBIX IpaBax»);
BOCIIPOM3BENICHHE B Ta3eTax, mepepava B 3up mim mo xabemo omyOIMKOBaHHBIX B Ta3eTax W JKypHajax
cTared Mo TEKYyLIMM 3KOHOMHUYECKHM, MOJIMTHYECKHUM, COLMANBbHBIM M PEIMTHO3HBIM BONpOCaM, KOrja



TaKoe BOCIIPOM3BEICHHE, Iiepeiada B (P WK 0 KaOelro He OBUTH CIIEIHaIbHO 3apPEIIeHEl aBTOPOM (TI.
3 cr. 19 3akona P® «OO0 aBTOPCKOM TpaBe M CMEXHBIX MpaBax»); TO K€ camoe KacaeTcs MyOJIU4HO
MPOU3HECEHHBIX TMOJUTUYECKUX pedell, oOpalieHu#d, JOKIaloB W T.I. B O0bEeMe, ONpaBIaHHOM
nH(pOpMAITMOHHBIMU 3amadaMu (1. 4 cr. 19 3akoHa P® «O0 aBTOpPCKOM TpaBe W CMEXKHBIX IpPaBax»);
BOCIIPOM3BEICHUE MPOU3BEJACHUNA B 0030pax TEKyIIMX COOBITUH cpeactBamMu (otorpaduu, myTem
nepeadyd B 3QUp M T.I., €CIM MPOU3BEJCHUS CTAHOBATCS YBUICHHBIMH WM YCIBIIIAHHBIMH B XOJE
OCBEIICHISI TAKMX COOBITHI (HAaIlpuMep, B X0/I€ peropTaka 00 OTKPHIBIICHCS BBICTABKE MIIN COCTOSIBIIIEMCS
koH1epte) (m. 5 ctr. 19 3akona P® «OO6 aBTOpPCKOM MpaBe M CMEXKHBIX IMpPaBax»); BOCHPOH3BEACHUE,
nepegadya B dPUp WIM TO Kabemo MPOU3BENEHUH apXHUTEKTYphl, H300pa3sUTENHHOIO HCKYCCTBa,
¢ororpadun, KOTOpHIE IMOCTOSHHO PACIOJOXKEHBI B MECTaX, OTKPBITHIX IUII CBOOOTHOTO IOCEUICHHUS
(Hampumep, 3ameyaTiieHne B Kaapax (IIbMa, SIH30I6I KOTOPOTo CHATH Ha YIHUIIAX TOPOJa, OXPaHIEMOTO
apXUTEKTYpHOTO npousBeaeHus) (cT. 21 3akoHa PO «OO6 aBTOpCKOM MpaBe U CMEXHBIX IIPaBax»).

Bropyio Tpynmy wmW3BATHH W3 CQEpsl aBTOPCKOTO MpaBa COCTABIAIOT CIy4YaW Cc80O0OHO20
PenpooyyupoBans OnyOIUKOBAHHbIX NPOU3EEOCHU 8 eOUHUYHBIX IKZEMNIAPAX 6e3 uzeiedeHus npudbliuy
(ct. 20 3akoHa PO «O0 aBTOPCKOM MpaBe U CMEXHBIX MpaBax»). ITO pa3peniaercs Aeaarb OUOIMOTEKaM 1
apXuBaM JIJIsl BOCIIOHEHMSI, 3aMEHBI YTPAYCHHBIX U UCTIOPYEHHBIX SK3EMILISPOB, a TAKXKE MPEIOCTABICHHS
9K3EMIULIPOB  MPOUW3BEACHHUS APYIHMM OWONHOTEKaM, VTPATHBIIAM 10 KaKAM-THOO MpUYMHAM
pou3BeJeHNUs U3 cBoUX QoHA0B Jlasee, Te xe OMOIMOTEKH 1 apXUBBI MOTYT PEIPOAYLUPOBAThH OTIEIbHbIE
CTaTbl ¥ MaJOOOBEMHBIC MPOU3BEJCHUS, KOTOpHIE OMyOJIMKOBaHBI B COOpHUKAaxX, Ta3erax U JPYTUX
NEePUOANICCKHX U3aHUX, a TAKKe KOPOTKHE OTPHIBKH U3 IIMCEMEHHBIX IPOU3BEICHHUHH, €CITH 3TO JIEJIaeTCs
no 3ampocaMm (U3MYECKUX JUI] B y4eOHBIX M HccleloBaTenbCcKux Iensx. Hakonen, oOpa3oBarenbHbIe
VUPEXKJCHHUS I TPOBEACHUS ayJUTOPHBIX 3aHATHA MOTYT PENpOAYyIUpOBaTh OTHENBbHBIE CTaTbU M
MasI000BEMHBIC MTPOM3BEICHHS, OITyOJIMKOBAaHHBIE B COOpHHKAaX W IEPUOJMYCCKUX W3IAHUAX, a TaKKe
KOPOTKHE OTPHIBKH N3 TUCHMEHHBIX MTPOM3BEICHHN.

Tperpss Tpymma ciay4aeB CBOOOJHOTO HCIOJB30BaHMS TPOM3BEACHUN BKIIOYACT nNYyOAUUHOE
UCnoaHeHue My3bIKATbHbIX NPoU3gedeHull, 60 8pems OQUYUATLHBIX U PETUSUOZHBIX YepeMOHUll, d MaKdice
HOXOpOH 6 o0bveme, ONPABOAHHOM Xapakmepom makux yepemonui. Kpome Toro, nomyckaercs
80CHpOU3BedeHUe NPOU3BEOeHUll 051 CYOeOHO20 NPOU3800CmEa 6 0OveMe, ONPABOaHHOM Mol yeavio (CT.
22, 23 3akona P® «O0 aBTOPCKOM IMpaBe U CMEXKHBIX TIPaBax»»).

YerBepras rpymma W3BATHA ©3 cpepbl aBTOPCKOTO IIpaBa KacaeTCs HEeKOMOPbIX CAyudes
ucnoavb308anust npozpamm oust IBM u 6az dannvix, a makdice npou3eoo0cmea 3anuceil KpamkocpouHozo
UCNONBL30BAHUS, OCYUECBIACMbIX Op2AHU3AYUAMU dupHo2o eewanus. B dacTHOCTH, MOIB30BATENb
nporpamMmbl it OBM mmu 0a3pl JaHHBIX MOXKET OCYIIECTBISTh MX «aJalTaIllio», T €. BHOCHUTH B HHUX
U3MCHEHUsI B IENsX obecredeHus (HyHKIMOHUPOBAHUS MPOrPaMMbI WM 0a3bl JaHHBIX HAa KOHKPETHBIX
TEXHUYECKHX CpEJCTBaX IOJNb30BaTeNd. YKa3aHHbIE JIGUCTBUS  JIOJDKHBI  OBITh  OOYCJIOBIICHBI
UCKITIOYHUTENIFHO TEXHUIECKUMH NpuyrHamu. Jlanee, 3aKoH IOITyCKaeT M3TOTOBICHNUE KOIMHH IPOTPaMMBI
it OBM wim 6a3pl MaHHBIX IUIA apXHWBHBIX I[ENEH WM U 3aMEHBI IPAaBOMEPHO MPHOOPETEHHOTO
9K3EeMILISIpa B CIIy4ae €ro YyTpaThl WM YHHUTOXKeHHsI. UTo KacaeTcsi opranu3anuid 3QUpHOTro BelaHus, TO
UM pasperiaeTcs AenaTh 3alHuCh KPAaTKOCPOYHOTO IOJB30BAaHMSI TOTO MPOW3BEACHHS, B OTHOIICHHUU
KOTOPOTO OpTraHu3alliisl TONydria IMpaBo Ha mepenady ero B a¢up. [IpomsBoicTtBo Takoit 3amucu
paccMaTpuBaeTcsi KaK YHMCTO TEXHUUYECKUH MpHeM, C OJHOM CTOPOHBI, 00eCHeurBaIOLUINi COXPaHHOCTh
MIPOU3BEJICHHS, & C JPYrod — oOJIerJaroniii opraHaM 3(QUPHOTO BEIIaHUs COCTaBJICHHE TpaduKa CBOUX
nepeaad.

Hakoneu, nsTyio Tpymmy ciay4aeB CBOOOJHOTO HCIIONB30BaHUS MPOU3BENEHUI o0paszyeT ux
ucnoav3osanue uckuouumenvuo 6 auunvix yeasax. CTPOro TOBOpsS, B IAHHOM Cllydae BOOOINE HET
HCTIONIE30BAHUS TIPOU3BEICHISI B TOM CMBICIEC, KaKOW B HETO BKJIAIBIBACTCS 3aKOHOIATEIHCTBOM, T.C.
UCTOJb30BaHUE B BUJAE NpoMbIcia. Ynutas mpuoOpeTeHHYI0 KHUTY, CIyllas IpaM3alluch WM Jenas Ajs
ce0s TepeBoll UyXKOro NPOM3BEACHHUS, JIMIIO HE HCIOJIb3yeT IMPOU3BENEHHE, a YIOBIETBOPSET C €ro
TIOMOIIBIO CBOM HOTPeOHOCTH. Takoe «HCIIOIB30BaHME» HEBO3MOXKHO HH MPOKOHTPOJIHPOBATH, HU Kak-
T00 periaMeHTHpPOBaTh. BMecTe ¢ TeM MO MpsAMOMY YKa3aHHIO 3aKOHA Jake B JUYHBIX IENSIX MOTYT
HCTIOJIB30BATHCS TOJNBKO C COTJIACHS aBTOpPa MPOU3BEACHUS apXUTEKTYPHI B (HOpME CTPOUTENHCTBA 3MaHUH
U COOpYXEHH, 0a3bl JaHHBIX M Tporpammbl i OBM (kpoMe yKa3aHHBIX BBIIIEC CIydaeB) U KHHUTH
(HOTHBIE 3alIMCH) B TIOJTHOM 00BEME ITyTEM PETPOAYLIHPOBAHIIS.

3. Obs3aTenbHOe oopmileHHEe pa3pellleHn i HA HCTOJIb30BaHNEe ABTOPCKUX MPON3BeIeHu
(IpUHYIUTEIbLHOE JUIEH3MPOBAHNE)

a. My3vikanbHnble npouszeedenus

B craree 13(1) bepHCKOW KOHBEHIIMH CONEPKHUTCS BaXKHOE WCKIIOUCHUE U3 MPHUHITUIIOB,



c(hopMyITHUPOBAHHBIX B CT. 11:

«Kaxnas crpana Coro3a MOXET YCTaHOBUTb Ul ceOsi OFOBOPKU M YCIOBUS, OTHOCHTEJIBHO
UCKJIIOYUTENIFHOTO MPaBa, IPEIOCTaBISIEMOr0 aBTOPY MY3bIKAJBHOTO IPOM3BEACHUS M aBTOPY JIOOOTO
TEKCTa, YK€ Pa3pellBIIEMy €rO 3allCh BMECTE C MY3bIKAIbHBIM MPOU3BEACHUEM, Pa3pellaTh 3BYKOBYIO
3aIlUCh MY3bIKaJIbHOI'O IPOU3BEACHUS BMECTE C TAKMM TEKCTOM, €CJIM TAKOBOW UMEETCS; OAHAKO BCE TAKUE
OTFOBOPKHU U YCIIOBHS IIPUMEHSIOTCS TOJIBKO B CTPAaHAaX, KOTOPHIE UX YCTAaHOBHWIIU, U HU B KOEM ClIydae He
MOTYT YILEMIISTH [IPaBa, IPUHAAJIEKAIIUE STUM aBTOPaM, Ha MOJyYEHUE CIIPABEAINBOIO BO3HATPAKACHHUS,
KOTOPOE IIPU OTCYTCTBUM COTJIALIEHHs YCTAaHABIMBAECTCA KOMIIETEHTHBIM OPraHOM»

HeBo3MOXXKHO HalTH HOPMAJIBFHOTO SKOHOMMYECKOTO OOOCHOBAaHHS AJSL ATOTO HCKIIOYEHHS: HET
INPUYMHBI, TI0 KOTOPOH PBIHOK HE JIOJDKEH ONPEAENATh, 3alUCh KAKUX MY3bIKAJIbHBIX ITPOM3BEIEHHUN eMy
HyXHa. Ho ecTb Xopotuee ncropudeckoe oobsicHenne. B Coenunennsix llltaTax u B HEKOTOPBIX APYTHX
CTpaHaX M3/laBHA CYLIECTBOBaJIa CUCTEMA IIPUHYAUTENIBHOTO JINIEH3UPOBAaHU IpaBa IPOU3BOAUTH 3alIUCH
MY3bIKaJIbHBIX TMPOU3BEICHUI U CONMPOBOXKAAOUMIMX UX CIOB. ITOCKONBKY BHYTPEHHSsS HMOJHMTHKA B 3THX
CTpaHax 3aTPyAHSET WIN JENaeT HEBO3MOYKHOM OTMEHY 3TOH CHUCTEMBI, COOTBETCTBYIOIIUE IMOJIOKEHHUS
ObLTU BBEIEHBI B bepHCKYI0 KOHBEHILIUIO C T€M, UTOOBI OTKPBITh AJISI HUX BO3MOXHOCTb MIPUCOEAUHUTHCS K
Konpenmun. B coorBerctBun co cr. 14 (3) KoHBeHIMHM CTpaHbI-y4yaCTHUIBI MOTYT HE NPHMEHSIThH
MOJIOXKEHUSI O HEIIPUMEHEHUH NPUHYAUTEIbHBIX JULEH3UI B OTHOLICHUU MY3bIKAIBHBIX MPOU3BEACHUH,
UCIIOJIb3YEMBIX B KUHO(U ThbMaX.

0. Ilepesoowt

Kak ynomunanocs Bbiie, B cooTBeTcTBUU ¢ Ilpunoxenuem II k bepHCkoil KOHBEHIUHU
pa3BUBAIONINMCS CTpaHaM pa3peliaeTcss B PEIKUX CHTyalHsX MPUOerath K HCIOJIB30BaHUI0 MHCTUTYTA
MPUHYIUTENHHOTO JTUIIEH3UPOBAHUS JIJISI OCYIIECTBIICHUS TTEPEBOJIOB.

4. Orpanuyenne NpaBa Ha penpoayuUpoOBaHue

BonpocoM, BBI3BIBAIOIIUM HauOONbIIEEe KONUIECTBO IPOTUBOPEUUBLIX MHEHUH, SIBISIETCSI BOIIPOC O
penpoayIpoBaHu Tpou3BeneHUN uepe3 MurtepHer. [lpu oObiyHOM wWcmosib30BaHUM HMHTEepHETA
pa3MemieHHasl TaM WHPOPMAIs KOIMUPYETCsl ACCATKH pa3. MHTepHeT-TipoBaliiepsl OCTaBISIIOT Ha AUCKAX
CBOOOZHOE MECTO, KOTOPOE MOXKET HCIIOIb30BATHCS MOAMMCUMKAMU (MOJb30BAaTEIsIMU) Ul Iepeladu
undopmarmu. Koraa sta uHpopmMarmsa npoxoauT depe3 MHTepHET, OHa MOCIeI0BaTEIFHO pasMenaeTcs B
Pa3NUYHBIX TPOMEXKYTOUHBIX ITOPTaxX KOMITAaHHUH, OCYIIECTBIIIONINX €€ MOCIeAyIonTyro nepenady. Kaxnas
Takas nepefada MH(opMaluu O3HAuUaeT ee penpoxylnupoBaHue. MIMEHHO 37eCh BO3HHKAET HESCHOCTb
OTHOCHUTEJBHO TOT0, ABJISIETCS JIM IIPaBOMEPHOH Tepegada HHGOPMAIIHY, 3alUIICHHON aBTOPCKUM ITPABOM.
OdeBUHO, YTO TEPEIAIONINA HH(POPMAITUIO TI0IE30BATEIb MOKET OBITh IPHBIICUYEH K OTBETCTBEHHOCTH 32
HapyIIeHHE aBTOPCKUX TpaB ee obOmamartens. Ho BOT mpuBieueHWe K OTBETCTBEHHOCTH VHTEpHET-
IpOBalepOB U KOMMYHHKAIMOHHBIX KOMIIAHHI MOKET OOPYIINTH BCIO CETh, IOCKOJBKY IEpeaaroIye
HH(POPMAIMIO HHCTAHIINH NPAKTHIECKH HAKAK HE MOTYT KOHTPOJIHPOBATH MepeIaBacMble UMH MaTepHaIbI.

B mHacrosimee Bpems, KakeTcs, HAWICHO KOMIPOMHCCHOE peIIeHHEe NpoOJeMBl W Ha
MEXIYHAPOAHOM, U Ha HAIMOHANbHOM YypoBHE. KOMMYyHHMKAallMOHHBIC KOMIAHUU XOTAT TOJIYYUTh
UMMYHHTET B OTHOLICHUH HPOIECCa PyTHHHOTO PENpOXyINPOBAHUS MaTepHanoB. IHTepHET-TIpOBaliAepHI
TOTOBHI HECTH OTPaHUYEHHYIO OTBETCTBCHHOCTH. JlaHHAs MO3UINS HAIIa OTPaKEHHE B 3aKOHE, IPUHITOM
B 1998 r. B Coeaunensbix lllTaTax, KOTOpBIH, BEPOATHO, CMOXKET MOCIY>KUTb MOJEIbIO PELICHUS
npobneMsl B MupoBoM Macmitabe. Ilo 3Toif Mojenu IOCTHraeTrcss KOMIPOMMCC, B paMKax KOTOPOTO
KOMMYHUKAI[HOHHBIC ~KOMIIAaHWH IPHOOPETaroT TIOJHBIHA HMMYHHTET OT OTBETCTBEHHOCTH 32
penpoAylMpOBaHUE MaTepHaIoB B XoA€ OObIUHOM paboThl. IHTepHET-MpoBaiiiepbl CTAHOBATCA
OrpaHUYCHHO OTBETCTBCHHBIMH, OTO O3HA4YacT, YTO OHU MJOJDKHBI HE3aMEIJIUTCIBHO y61/1paT1) U3 CETH
MaTepHabl, €CIIU MOyYaroT yBEJOMIICHHE paBooOIagaTeNns 0 HapyImeHHH ero mpas. [Ipu 3ToM oHHU He
ITOJIIEKAT OTBETCTBEHHOCTH 33 HE3aKOHHOE PEIPOIYIIPOBAHIE 0 MONyUSHHS TAKOTO YBEIOMIICHUS U HE
OTBEYAIOT 3a yIepO, IPUUNHEHHBIN IT0JIB30BATEINI0, €CIIH OKAXKETCsl, YTO NMPETEH3HsI Ha aBTOPCKOE MPaBo
OKa)KETCs JIOXKHOM

K. Heorbemilemble aBTOPCKHE NIPaBa
1. HeumymecTBeHHbIe IpaBa
Crathbeii 6bis bepHCKkoit KOHBEHITUHM MPOBO3MIIAIIICHA OXPaHa HEMMYIIIECTBEHHBIX MPaB aBTOPA:

«(1) HezaBucumo ot HUMYIICCTBCHHLIX IIPAaB aBTOPa U AaKC IMOCJIC YCTYIKU 3TUX MPaB OH UMECT
npaBo Tp66OBaTB NpU3HAHHUA CBOCTO aBTOPCTBA Ha MPOU3BCACHUC U HpOTHBOﬂCﬁCTBOBaTB BCIAKOMY



MCKa)XCHUIO WM HHOMY M3MEHEHHIO 3TOTO MPOU3BENEHUS, a TAaKXKe JII000MY JIPYyTrOMY IOCSTaTEIbCTBY
Ha TIPOU3BEICHHE, CTIOCOOHOMY HAHECTH YIIepO YECTH WU PEIyTaIlliy aBTopa.

(2) IlpaBa, npu3HaHHBIC 32 aBTOPOM HAa OCHOBAaHUM IPEAIICCTBYIOMIETO MYHKTa, COXPAHSIOT
CWIy IIOClIEé €ro CMepTd, IO KpailHell Mepe, [0 MpeKpallieHHsT HMYLIECTBEHHBIX IpaB H
OCYIICCTBJICHUS JIMLIAMU W/WIH YUYPEKICHUSIMH, YIPABOMOYCHHBIMH Ha 3TO 3aKOHOJATEIIECTBOM
CTpaHbI, B KOTOpOW ucTpedyercss oxpaHa. OJHAKO CTpaHbl, 3aKOHOJATEIBCTBO KOTOPBIX B MOMEHT
patudukanuy HacTOsImIero AKTa WM TPUCOSAWHEHHS K HEMy HE COACPKHUT IIOJO0XKECHUH,
o0ecrneunBaroIiX OXPaHy ITOCIEe CMEPTH aBTOpa BCEX IpaB, MEPEUNCIICHHBIX B MPEANIECTBYIONIEM
MYHKTE, MOT'YT MPEAYCMOTPETh, UTO HEKOTOPBIE U3 3THUX NpaB HE COXPAHSIOT CHJIbI MOCJIE CMEPTH
aBTOPA.

(3) CpenctBa 3ammTHl IS OOECTICYCHMsI TIPaB, MPEIOCTABIIIEMBIX HACTOSIIEH CTaThEeH,
PEeryIUPYIOTCS 3aKOHOIaTEIHLCTBOM CTPAHBI, B KOTOPOH UCTPeOyeTCs OXpaHay.

3aKOHOJATENBCTBO MHOTHX CTPaH PETyJIHPYET BOMPOC O HEUMYIIECTBEHHBIX MPaBaX B TOUHOM
COOTBETCTBHU C JIaHHOW cTaThell bepHckoit koHBeHIMN. OOINM /71 BCEX CTAHOBHUTCS TOJIOXKEHHE O
TOM, YTO aBTOp MPOU3BEIECHUSA IMOJy4YaeT BCE HEMMYIIECTBEHHbIE IpaBa HAa HEr0 M 3TU MpaBa
SIBJITIOTCS. HEOTHEMJICMBIMH, T.€. OHH HE MOTYT OBITh MeEpedaHbl WM OTTOPrHyThl. CoriameHue
TPUIIC TtpeOyer OT CTpaH-y4aCTHHIl COOJNIOACHHUS TPUHIMUIIOB bepHCKOW KOHBEHIIWH,
PETyINPYIONNX HEMMYIIIECTBEHHBIE TTpaBa, Kak ycioBus ais wienctsa B BTO. B HekoTopsIx cTpaHax
CYULIECTBYET BEChbMa Y3KHMM MOAXOJ K BOIPOCY O HEMMYIIECTBEHHBIX IMpaBax. TUIMHYHBIM HNPUMEPOM
Moryt mociyxuth CIIIA, rme momiexkammidi oxpaHe oO0bEeM ATHX MpPaB OYEHb OTPaHWYEH M T/
JIEHCTBYET TMONIOKEHNE O TOM, YTO, XOTS INPaBOOOIANaTeNI HEMMYIIECTBEHHBIX TPaB HE MOTYT HX
nepeaaBaTb, OHM BIIOJHE MOTYT Ha COBEpPUIEHHO 3aKOHHBIX OCHOBAHHUAX COIJIACUTBCA HMX HE
OTCTauBaTh.

KpynHbele MHOroHanmoHajdbHBIE KOPHOpAlUMU, KOTOpPHIE BBICTYNAIOT 34 YCHICHHUE OXPAaHbI
WMYIIECTBEHHBIX IIpaB  TNpaBooOiiafateneil, HE OCOOCHHO HWHTEPECYIOTCS  BOIPOCOM O
HEUMYIICCTBEHHBIX TIPaBax aBTOPOB. boyee TOro, oHM XOTEIU OBl CBECTH 3TH IpaBa K MUHUMYMY TEM
CaMbIM YBEJIUYUB CBOMCBEOM BO3MOKHOCTH BHOCHTH W3MEHCHHS B 3alllUIICHHBIC aBTOPCKUM IIPaBOM
MPOM3BENCHHS, U HaBCTpedy NOTpeOHOCTsIM phIHKa. [lodTOMy HeyamBuTenpHO, 4T0 B cT. 9(1)
Cornamenust TPUTIC Bonuio ciieayroliee MmoJioKeHue:

«CrpaHbl-y4yacTHUIBl JOJDKHBI BBIMONHATH IMoNokeHUs: crarel 1—21 bepHckoll KOHBEHIUMH H
MPWIOKEHNH K Heil. BMmecTe ¢ TeM B COOTBeTCTBHH ¢ HacTosmuM CoriamieHHeM y HHX HET MpaB H
00s13aHHOCTEH, CBSI3aHHBIX CO C(HOPMYIUPOBaHHBIMH B CT. 6Obis KoHBEHIMM HEUMYLIECTBEHHBIMH M
BBITCKAIOIIIUMU U3 HUX MIpaBaMu».

Crenens NpUHYKICHUS K NCTIOIHCHUIO HEMMYIIICCTBEHHBIX MIPaB BapbUPYETCS OT CTPAHBI K CTPaHE.
CaMu HEMMYIECTBEHHBIE TpaBa MOTYT ObITh BKJIIOUEHBI B TEKCTHl 3aKOHOB 00 aBTOPCKOM IIpaBe WU B
TEKCThl 3aKOHOB, PETYIUPYIONIMX BOMPOCH HEJOOPOCOBECTHOW KOMMEpPYECKOW NpakTUKUA. Tak ke
HEOAMHAKOBO PETYIHPYETCS U BOIPOC O TOM, MOXKET JIM aBTOP HAaBCEIla OTKAa3aThCs OT HEMMYIIIECTBEHHBIX
mpaB. Ocobyo mpobieMy TpPEACTaBISIOT CcOOOH HEUMYIIECTBCHHBIE TIIpaBa B  OTHOIICHHUH
KHHEeMaTorpapuueckux mpousBeneHnid. O4eHb 4acTo 3TH MPOU3BEACHUS AyONUPYIOTCS Ha IPYyTUE S3bIKH,
MIepEIENbIBAIOTCS IO/ TEJIIEBU3UOHHEBIN (popMaT, MOABEPraloTCs KyIIopaM 110 MOPAIbHBIM OCHOBaHISIM U
T.1. KHHOKOMIIaHWM C TPEBOTOW OTHOCATCA K BO3MOXXHOCTH TIIPEOBSBICHUS HCKOB O HapyIICHUH
HEMMYIIECTBEHHBIX MIPaB CO CTOPOHBI aBTOPOB (puibMa. B 4acTHOCTH, TONIUBYICKUE CTYIUU BBICTYHAIOT
3a TO, YTOOBI HEMMYIIIECTBEHHBIE TTpaBa MPUHAIIICKAIN HE yIaCTHHUKAM CO3MaHUS QUIbMa, a KHHOCTYIHH
KaK TakoBOH. [loHMMas1, 94TO ATO MOYTH HEJOCTHXHMO, CTYIHH TOTOBBI CHH3HUTH YPOBEHBb NPUTA3AHUN H
xoTenu Obl, O KpaiiHel Mepe, HJOOUTHCS TMOJIOKEHUS, TPU KOTOPOM HEUMYLIECTBEHHBIC IIpaBa aBTOPOB
(unpMa ompenensaaich Obl 3aKOHONATENILCTBOM TOW CTpaHbl, The cienaH ¢uiabpM. [lo 3aKkoHOAATENBCTBY
CIIIA aBtrOopoMm ¢wmibMa ompexaensercs pabortoxarenb. [loatomy, B yactHocTH, B [onnmuByne Tak He
HpaButcs cT. 14bis BepHCkol KOHBEHIIMH, B COOTBETCTBHM C KOTOPOH «OmNpeiesieHHE JTHUI-BIaAeiblIeB
ABTOPCKOTO MpaBa Ha KHHeMaTorpauueckoe MpoU3BEICHUE COXPAHSETCS 3a 3aKOHOIATEIbCTBOM CTPaHBbI,
B KOTOpOM HUCTpeOyeTcs oxpaHay. JlanpHelee cogepskaHue CTaThH JHIIh YaCTHYHO pa3pernaeTt IpooiiemMy
TOJUTMBYACKHX CTyauid. B m. (0) 3Toi cTaThbu TOBOPUTCS:

«Onnako, B crpaHax Coro3a, 3aKOHOAATENBCTBO KOTOPBIX BKJIIOYAET B HYHCIO BIAJCIIBIEB
aBTOPCKOTO IIpaBa Ha KWHEMAaTOrpauIecKoe MPON3BEICHIE aBTOPOB, BHECIIIUX BKJIA]] B €T0 CO3AaHHUE, ITH
aBTOPHI, €CIM OHH O0O0sM3aJHCh BHECTH TAaKOH BKIAJA, HE BIPaBe NPH OTCYTCTBHH JIOOOTO
MPOTUBOIIOJIOKHOTO WM 0COOOT0 YCIIOBHUS, TPOTUBUTHCS BOCIHPOU3BEICHHUIO, PACIPOCTPAHEHHUIO,
MyOMUYHOMY TPECTABICHUIO M WCIOJTHEHHIO, COOOMICHWIO IO IPOBOAAM i BCEOOIIEro CBENCHHS,
mepegade B d(QUp WIM JIOOOMYy JpYyroMy IyOJHMYHOMY COOOINCHHIO TIPOW3BEICHUS, a TakKxkKe
CyOTHUTPOBAHHUIO U AyOIUPOBAHHIO €TO TEKCTay.

DTUM TIOJI0KEHHUEM Pa3peIaloTcsl He BCE aCIEKTHI «TOJUTUBYJICKOM MPOOJIEMBD», TOCKOJBKY B CTaThe



HE TOBOPUTCS O TIEPEH3IaHUN IIPOU3BEICHUS H 00 H3MEHEHUH eTo (popMaTa.

B poccuiickoM aBTOPCKOM IpaBe KAaTETOPUM JUUHBIX HEUMYIIECTBEHHBIX IIpaB aBTOPOB BCETAa
IPUAABANIOCH OOJBIIOE 3HAUCHUE. YKa3aHHbIEC IIPaBa CUUTAIOTCS HEOTTOPKUMBIMU OT JIMYHOCTH CO3IATENs
TBOPYECKOTO MPOM3BENCHHS, OT HUX HEJB3s1 OTKA3aThCs WM IepeNaTh OPYTUM JIHIaM, OHH OXPaHIIOTCS
Oeccpouno u 1.4. B cooTBeTcTBUU cO CcT. 15 3akoHa PO «OO0 aBTOPCKOM MpaBe M CMEXHBIX MpaBax» K
JUYHBIM HEMMYIICCTBCHHBIM IIpaBaM aBTOPOB OTHOCSTCSI MPaBO aBTOPCTBA, NMPaBO HA WM, IPaBO Ha
00Hapo0BaHME MMPOU3BEACHISI, BKIIOYAIOIIEE IPAaBO HA €r0 OT3HIB, a TAKXKE IPABO Ha 3aIIUTY PEIyTaluu
aBTOpA.

Ilpaso asmopcmea OOBIYHO OIPENEISIECTCS KaK 10puoudecku 06ecneyeHHass 803MONCHOCHb Tuyd
CUUMAMbCSL ABMOPOM NPOU3BEOCHUsT U BbIMEKAIOWdAs OMCI00d B03MONCHOCMb Mpebo8ams NPUSHAHUS
oannozo akma om Opyeux nuy. BeigeneHWe mpaBa aBTOpPCTBa KaK 0COOOT0 CYOBEKTHBHOTO IIpaBa
00yCIIOBJIEHO HEOOXOJMMOCTHIO WHANBUAYATH3ALUN PE3yIbTaTOB TBOPUYECKOTO TPyAa U OOIIECTBEHHOTO
NPU3HAHMS CBSI3M ATHX PE3YIIBTATOB C ACATEIFHOCTEI0O KOHKPETHBIX aBTOPOB.

[TpaBo aBTOpCTBA XapaKTEPH3YETCs CICTYIONIMA YePTaMH:

a) OHO HEOTAEIMMO OT JIMYHOCTH aBTOpa: NPUHAUICKUT TONBKO CO3JATENI0 IPOU3BEACHUS,
HEOTUYXK/IAeMO, OT HETo Helb3sl OTKAa3aThCs;

0) OHO sBJISIETCS MPAaBOM aOCONMIOTHBIM, TaK KaK €My KOPPECIOHIUPYIOT OOSI3aHHOCTH BCEX U
KaXJI0T0 BO3JCPKUBATHCA OT HAPYIIEHUs JAHHOTO IPaBOMOYHS;

B) OHO JCHCTBYET B TEUCHUE BCEH KM3HM aBTOpa U IPEKpalaeTcs ¢ ero cMepThio. B nanpHeiniem
OHO CYIIECTBYET KakK IOpHAMYECKHi (akT, ¢ KOTOPBIM BCE MOJDKHBI cumTarhes. Ilocme cmeptu aBTOpa
aBTOPCTBO MPU3HACTCA U OXPAHSETCSA 3aKOHOM, HO YK€ He Kak CyObeKTUBHOE IpaBo (100 cyObekTa mpasa
OoJbIIIe HET), a Kak OOIIECTBEHHBIN HHTEpPEC, HKIAIOIUICS B IPU3HAHUY U 3aIUTE;

I') HaKOHEI, CIeIyeT yKa3aTb Ha TO, YTO IIPaBO aBTOPCTBA MMEET OIPENeIIoNiee 3HAYCHUE UL
IpYTHUX TIpaB aBTOPa, TaK KaK OCTAIBHEIE MTpaBa IIPOU3BOIHEI OT HETO.

C mpaBoM aBTOPCTBa TECHO CBSA3aHO NPAGO HA A8MOpPCKoe ums. B COOTBETCTBUHU C JAHHBIM IIPABOM
aBTOP MOJICEm UCNOb308AMb UU PA3PEUams UCNONb308AMb NpousgedeHue Nnoo Cc8oUM HOOTUHHBIM
UMeHeM, ROO YCIIOBHbIM UMeHeM (NCeBOOHUMOM) Uy be3 0003HaueHus umenu (aHonumHo). Y130upas oquH
U3 3TUX CHOCOO0B 0003HAuUEHMs CBOETO aBTOPCTBA, ABTOP peanusyeT MmpaBo Ha uMsA. OH Takke HUMEET
IpaBo TPeOOBATh yKa3aHUS CBOCTO HMEHHU KaXKIBIH pa3 IMpH CO3AaHIH, ITyOJIMYHOM HCIIOTHEHNUH, TIepenade
mpou3BeneHus B dGUp, OIUTHPOBAHUH M WHOM HCIIOJNIE30BAHUU IpOM3BeneHH. HakoHer, mpaBo Ha MM
BKJIIIOUA€T BO3MOXHOCTb TpeOoBaTh, 4TOOBl HMs aBTOpa (IICEBJOHUM) HE MCKaXalochb IpU €ro
YIIOMHMHAHHH JINI[AMHU, HUCTIONb3YIOIUMHU POU3BEICHHUE.

C MOMEHTa CO3[aHHs TIPOM3BEACHHUS 3a €ro aBTOPOM 3aKPEIUIICTCS Hpago HA  3auumy
npouseedens, GKI0UAsL €20 HA38AHUE, OM BCAKO20 UCKANCEHUS UTU UHO20 NOCA2amenbCcmed, CHOCOOH020
Hanecmu yujepb yecmu u oocmouncmey asmopa. B paHee NeHCTBOBABIIEM 3aKOHOJATEIBCTBE 1MOT00HOE
IPaBO MMEHOBAJIOCH IIPAaBOM Ha HEIPHUKOCHOBEHHOCTH Ipom3BeneHus. HoBoe ero HasBanme — «npago Ha
3awumy penymayuu aémopa» — Ha TEPBBIA B3TJLA 3BYYHT HENPUBBIYHO W HETOHITHO, OJHAKO Oolee
TOYHO OTpa)kaeT CyTh paccMaTpuBaeMoro mpasa. Kpome Toro, oHO COBNafaeT ¢ HAMMEHOBAHUEM, KOTOPOE
UCTIONB3yeTCs B bepHCKOI KOHBEHIINH, a TAKKE B 3aKOHOAATEIIECTBE MHOTHX 3aIaIHOEBPOICHCKUX CTPaH.

ConepxaHne TaHHOTO IIPaBa COCTOUT B TOM, UTO MpuU U30AHUU, NYOIUUHOM UCHOTHEHUU UAU UHOM
UCNONBL30BAHUU NPOU3BEOEHUS BOCNpewjaemcs 6e3 coenacus agmopa 6HOCUMb KaKue-1ubo usmeHeHus: Kax 6
camo mpoussedenue, maxk u 6 e2o0 Hazeéanue. Bocmpemaercs Taxke 0e3 coriacus aBTopa CHaOXaTh
MpOM3BENCHHE IIPH €ro  FKCIONb30BAaHUHM  WJUTIOCTPALUSMH, MPEAUCIOBHSIMH, ITOCICCIOBUSIMH,
KOMMEHTApHUAMU U KAKUMH-TUOO0 IPyTUMU MOSACHEHUSMHU.

IIpaBo Ha 3amMTy pemyTallMM aBTOpa, Kak M BCSIKOE CYOBEKTHBHOE NPaBO, MIMEET CBOH IPEIEIBL.
3aKOH MpeoyCMaTpHUBaeT OTICIBHBIC CIIydaW, KOT/Ia HapyIICHHE IeJOCTHOCTH IIPOW3BEACHUS HE
paclieHMBaeTCcd KakK IMOKYIIEHHE Ha €ro HENpUKOCHOBEHHOCTb. Hampumep, nomyckaeTrcs LUTHPOBAHUE
OTPHIBKOB U3 MPOM3BEICHHS B HAYUHBIX, MOJEMHYCCKUX M MH(OPMAIMOHHBIX IENsX. ABTOP HE MOJXKET,
CCBUIASICh Ha MPHHAIJICKAIIEE eMy IIPaBO Ha 3aIIUTY PEITyTallud, BOCIPEISITCTBOBATh CO3JAHUIO IPYTHMHU
JHUIAMH COOTBETCTBYIOIIMX MAapoAWii H CTIIM3alWH, a Talkke MperpamuTh AOpOTy KPUTHKAM H
KOMMEHTaTOPaM.

CrnenyiomuM JIMYHBIM HEHMYIIECTBEHHBIM IIPAaBOM aBTOpa SIBISIETCS MpABO HA 0OHApOOosaue
npousgedenus u Ha e2o om3vlg. CYINIHOCTH ITAHHOTO IIpaBa MOXHO OIPEHCIHTh KaK HOpuoudecku
obecneuennylo agmopy 603MOHCHOCMb NYOTUUHOU 0271ACKU CO30aHHO020 UM npoussederus. I1pu 3ToM aBTOp
OTHOBPEMEHHO PEIIaeT Ba BOIpoca. Bo-epBEIX, OH caM OIpenenseT, TOTOBO JIM €ro MPOU3BEACHUE IS
JIOBEACHUS 0 HEOIPENeIICHHOTO KpyTra JHI. Bo-BTOPBHIX, aBTOp pemiaeT BONIPOC O BPEMEHH, MECTE H
crocobe oOHapomoBaHMs. Hampumep, aBTOp JUTEpaTypHOro NPOU3BEACHHUS MOXET OOHApoJOBaTh €ro
IMyTeM OITyOIMKOBaHMUS, TyOINYHOTO UCTIONHEHUS, IepeAadn B 3pup U T.II.

[IpaBo Ha 0OHapomOBaHHE BBIpaXKAeT OCOOBIH OXpaH’IEMBIH 3aKOHOM HHTEpPEC aBTOpPAa U IOTOMY
ABISIETCSL  CAMOCTOSITENbHBIM CYOBEKTHBHBIM IIPaBOM aBTOpa. OJTO OOCTOSTENBCTBO HEOOXOAUMO



[OJYEPKHYTh CHELHUATbHO, TAaK KaK JaHHOE MPaBO BCEr[a Pealin3yeTcs OMHOBPEMEHHO C KaKMM-THOO
IpyTUM IpaBOM aBTopa. B camom pneme, oOHapoqOBaTh MPOU3BEACHHE, T.€. CHEIAaTh €ro BICPBHIC
JOCTYIHBIM JJIsl BCEOOLIEro CBEJEHMs, HENlb3si, HE pealn30BaB Kakoe-mubo Jpyroe MpaBo aBTOpa,
HanpuMep, IPaBo Ha OMyOINKOBaHKE, HA MYOIMYHBIN MMOKA3, HA Tepeady B 3QUp H T.I1.

C mpaBoM Ha OOHAapOJOBaHWE HEPA3PHIBHO CBS3aHO NPABO HA OM3bIE NPOU36edeHus. 3aKOH
NPEIOCTABISACT aBTOPY BO3MOXKHOCTH OTKA3aThCs OT paHee MPHHATOrO pPElIeHUs 00 0O0HapOJIOBaHUU
NpOU3Be/IeHUs 00, eCII MPOU3BEIeHNE yKe ObUIO 0OHAPOJOBAHO, OH MOXET [1€3aByHPOBATh NEUCTBHUS
IO €r0 JIOBE/ICHHIO JI0 BCEOOIEero CBEACHH, IyOINYHO OIIOBECTHB 00 OT3BIBE MPOU3BEACHHS.

B kavecTBe eIMHCTBEHHOIO YCIOBUS pealu3allid JAaHHOTO [paBa 3aKOH YCTaHABIUBACT
BO3MEILICHNE MOJIb30BATENI0 MPUYNHEHHBIX TAaKHMM PEIICHHEM YOBITKOB, BKIFOYas YMYHICHHYIO BBITOIY.
PaHee W3rOTOBJIECHHBIC SK3EMIUISAPHI MPOM3BEIACHHS TAK)KE H3BIMAIOTCS W3 OOpAICHHUS 32 CYET CaMoro
aBTOpA.

ITpuuuHBL, IO KOTOPHIM aBTOP aHHYJIHPYET CBOE COrJIache Ha OOHApPOJOBAHUE MPOU3BEACHHS HIIH
OT3bIBACT yXe OOHAPONOBAHHOE MPOW3BEICHUE, MOTYT OBITh CAMBIMH Pa3HBIMH: 3TO MOXET ObITh
TpaHcOpMAaIHsS TBOPYSCKHUX B3TVIIOB MM MHPOBO33PEHUS aBTOPA, M3MEHEHUE BHEIIHUX OOCTOSTEIBCTB
u T.4., HO 3aKOH HE Tp66yeT OT aBTOpa O60CHOBI)IBaTI> YBAXUTCIIBHOCTD IMPUYUH OT3bIBA MPOU3BCIACHUA.
IMocnencTBueM peanu3allid TpaBa Ha OT3bIB SBIISETCS COXpaHEHHE (s emle He OOHApOJOBAHHOIO
MPOM3BE/ICHNS]) WM BOCCTAHOBIICHHE (I yKe OOHApOJOBAHHOTO MPOM3BEICHHs) MPABOBOTO PEXHMa
HEOOHAPOIOBAHHOTO Tpou3BecHus. [Ipou3BeicHIEe MOKET OBITh BHOBb JTOBEJCHO JI0 CBEICHUS MyOJINKH
TOJIBKO CAMUM aBTOPOM HIIH C €r0 COTJIaCHs, Ha HEr0 He PAaCIpOCTPAHSIOTCS HUKAKUE M3bATUS U3 chephl
ABTOPCKOTO MpaBa H T.II.

B oriauume OT ApYrMX JMYHBIX HEHMYIIECTBEHHBIX IIPaB aBTOpa, NMpaBo Ha OOHApOJOBaHHE
CIOCOOHO MEePEeXOUTh K IPYTUM JIHLAM, YTO €llle pa3 MOJYepKHUBACT YCIOBHOCTD JEJICHHS aBTOPCKUX paB
HA JIMYHBIC U UMYIIIECTBEHHBIE.

HaKOHeH, aBTOpP o6naL[aeT TaKUM JIMYHBIM HCUMYIICCTBCHHBIM IIpaBOM, KaK #npaso Ha
onybauKkoeanue, XOTs 3aKOH O HEM CIIeHAIbHO U He yIOMUHaeT. MexXy TeM JAaHHOe MpaBo, 0€3yCIOBHO,
[IPUHAJICKHUT aBTOPY, TaK KaK BbIPAXKaeT OCOOBIA MHTEpeC aBTOpa, HE OMOCPEIOBAHHBIA KaKHM-THOO
JPYTUM TIPABOM.

ITox npaBoM Ha OMyOIMKOBaHKE TIOHUMACTCS NPUSHABAEMAS 3d ABMOPOM B03MOICHOCHIL 8bINYCKA 8
obpawjenue 3K3EMNISPOS NPOU3EEOCHUs 6 KoJuyecmee, 00CMAMOYHOM Ol YOOGIeMEOPEHUSL PA3YMHBIX
nompebHocmel NYOIUKU UCX00A U3 XapaKmepa npouzsedenus. AKIEHT B JaHHOM CIIydae JieJlaeTcs Ha TOM,
YTO 3a aBTOPOM MPU3HACTCS BO3MOXKHOCTH KOHTPOJIL 3a BBIIYCKOM B OOpalllcHHE MaTepHaIbHBIX
HOcHTelel Tpou3BeieHus. Peann3anus npapa Ha omyOIMKOBAaHUE HMEET CBOMM IOCIIE/ICTBUEM H3MEHEHHUE
MPaBOBOTO PEXHMMa MPOU3BEICHUS, TaK KaK OMYOIMKOBAHHOE IMPOM3BEICHUE MOXET B ONPEICICHHBIX
CllydasiX HCIOJIB30BAaThCsl 03 corjacus aBTOpa, HAMpUMEp pPEmpOayLUPOBATECS B CIUHHYHBIX
dK3EeMIUIsIpax OMOIMOTEKaMK, apXUBAMH M YUCOHBIMU 3aBEICHUSIMH.

2. Droit de suite, njau npaBo cjieJoBaHUsI

JpyruM npuMepoM OrpaHUuYEHHUs] OTYY)KJAeMOCTH aBTOPCKUX IMpaB CIYXHUT TO, YTO BO
(paHily3ckOM s3bIKe 0003HaYeHO TepMHHOM «droit de suite» uaM «mpaBo ciegoBaHus». llpaBom
CIIEJOBAHUS HAa3bIBACTCs] HEOTUY)KJAEMOE€ IpaBO XYyJIOKHUKA II0JIydyaTh OINPEAEIEHHBIM IPOLEHT OT
MepenpojaX CBOEro Npous3BeAeHUs. bepHCKkoll KOHBEHLMEH IpaBO CIEAOBaHUS JOIyCKaeTcs, HO He
nenaetcst 00s3aTeNbHBIM. C 3TUM IPaBOM PEIKO MPUXOIUTCA UMETh JIENI0 B aHTJIOS3BIYHBIX CTpaHax, HO B
JPYTHUX CTpaHaX OHO JIOCTATOYHO PaclpOCTpPaHEHO. APryMeHTalusl B TIOJb3y ATOTO MpaBa COCTOUT B TOM,
YTO TOT, KTO ITIOJIy4aecT BBITOLY OT IEPEHpONaXu pabOTHI XyNOXXKHHWKA, MODKCH C HUM €I0 JEITHUTHCS,
MOCKOJIbKY €ro UIMEHEM U TPYJOM CO3/1aHa OCHOBA ISl IOJTYYEHHUS BBITOJIBI.

Bmecte ¢ TeM ecThb JOCTaTOYHO CHIIBHBIE apryMEHTBHI TMPOTHUB HCIOJNB30BAHUS OTOTO MPaBa.
Morozpie HAaUMHAIONINE XYAOKHUKH OYIyT IIOy4aTh MEHBIIIE 32 CBOH PaOOTHI, IIOTOMY YTO OHH HE MOTYT
npojath Bce cBOM mpaBa. CTapble W3BECTHBIE XYAOKHUKH MOTYT BBIUIPaTh, MOCKOJNBKY MHOTHE M3 HMX
Hennpix paboT mepenpopatorcs. Takum oOpa3om, MpaBoO ClIEAOBaHUS TpeAcTaBiseT coboil mepenady
65arococTosHUS OT OCIHBIX HAYMHAIOMINX XYJOXHUKOB OOTAaTHIM M 3HAMEHUTHIM, YTO SIBISIETCS JOBOJIBHO
cTpaHHOW (OpMOH COIMATBLHOW MOJUTHKH. [IpakTHYeCKHW CTpaHa, B KOTOPOH HEHCTByeT mpaBo
CIIEIOBAHUS, PUCKYET TOTEPATh CBOM ayKUMOHHBIM OW3HEC, KOTOpPbI NepeTeyeT B TaKhe H3BECTHBIC
ayKIMOHHBIE IIEHTpHI, Kak Jlounon umn Hero-Mopk, pacronoxkeHnHbie B CTpaHax, IJie He CylecTByeT MpaBa
clieoBaHMs. Biamenmpily KapTHHBI, CTOMMOCTBIO, CKa)KEM, B JECATH THICSY IOJUIAPOB, ICIIEBIE OyIeT
BBICTaBUTH €€ I Ipoaaxu B JIoHgoHe 3a 5% KOMHCCHOHHBIX, YeM IUIATUTh 1O MpaBy CleAOBaHUS B TOM
CTpaHe, I/Ie OHO JIEHCTBYET.

ITockoabKy HpaBo cieIOBaHMA 3aIlMIIACT UMYIIECTBEHHBIE MHTEPECHl co3laTeneil mpou3BeqeHUN
n300pa3uTENBFHOrO UCKYCCTBA, OHO MPUHAJICKHUT K YUCITy UMYIIECTBEHHBIX MpaB aBTOPOB. BmecTe ¢ Tem



clenyeT MOTYEePKHYTh, YTO, XOTS IOApa3JelieHhe aBTOPCKUX MpaB Ha JIMYHbIE U HMYILECTBEHHbIE
3aKpEeIUIEHO 3aKOHOM, OHO fABISETCS BECbMa YCIOBHBIM M OTHOCHUTENBHBIM, TaK Kak BO MHOTHX
CyOBEKTHBHBIX aBTOPCKUX IpaBax, BKJIIOYAs U MPABO CIEIOBaHMUS, JUYHBIC M UMYIIECTBEHHbIE MOMEHTHI
TECHEHITNM 00pa30M MMePEIUICTEHBI APYT C IPYTOM.

JI. YeTynka npas U JIMIEH3UPOBaHUeE
1. O0mue NpUHIUIIBI

N bepuckas kouBenmwmsi, u Cornamenne TPUIIC ocraBnsioTr Ha YCMOTPEHHE CTpaH-YYacCTHHI]
peleHre Bompoca 00 YCTYNKE aBTOPCKHUX MpaB M Pa3pelIeHUH UX UCIOJIb30BAaHHUSA, B CBSI3H C YEM 1TO
pellieHue BapbUpyeTcs OT TOJHOH CBOOOJBI 3aKIIOYEHHS JOTOBOpA 10 OYEHb CTPOTHX OTPaHWYCHUH.
IToaTomy nmaxe B cTpaHax, B LIEJIOM MPHUBEPKEHHBIX K PHIHOYHON 3KOHOMUKE, KaK MPaBUIIO, CYLIECTBYIOT
OrpaHUYeHHS B OTHOIIEHUH YCTYIIOK aBTOPCKUX MPaB U Pa3pelIeHus UX UCIOIb30BaHMS.

Hcnonp3oBanue MpousBeNeHUs aBTOpa APYTUMH JUIAMH (ITOJB30BATENSIMH) OCYLIECTBISETCS Ha
OCHOBaHHH aBTOPCKOTO JOTOBOPa, KPOME CIIyYaeB, CIICIUANLHO yKa3aHHBIX 3akoHOM P® «O06 aBTOpCKOM
MpaBe U CMEXHBIX MpaBax». [loroBopHas (popma HCIonp30BaHMs NPOU3BEACHUHN B OOJBIIEH CTENIEHH, YEM
Kakas-1u00 JApyrasi, 0OeCleunBaeT pealu3aluio U OXpaHy KaK JIMYHBIX, TaK U UMYIIECTBEHHBIX MpPaB
aBTOpa. OTBEUaeT OHA U MHTEpPECaM II0JIb30BATEINICH, TOCKOIBKY OHU MPUOOPETAIOT ONpeAeIeHHBIC ITpaBa
110 MCIIOJIb30BAaHUIO MPOU3BEACHUN, KOTOPBIX HE UMEIOT JpyrHe JHLa, U B CBA3U C 3TUM MOTYT OKYNHUTh
CBOM 3aTpaTbl MO BOCHPOM3BEIACHHUIO W PACHpPOCTPAHEHHUIO MPOU3BEACHHHA U TOJNYyYUTh NpUObUIL. B
KOHEYHOM CYETE B JIOTOBOPHOM HCIIOJH30BAaHMH IPOW3BEICHUI 3aWHTEPECOBAHO M OOIIECTBO B IEIIOM,
MIOCKOJIbKY TaKOM MOpSAIOK CTHUMYJIHPYET TBOPYECKYIO AaKTUBHOCTb €ro YJIEHOB M CIOCOOCTBYET
YMHOXEHHIO TyXOBHOTO OoraTcTBa oOIiecTsa.

JleiicTByoIee aBTOPCKOE 3aKOHOAATEIBCTBO HE COJCPXKUT OINpPEIENICHUS aBTOPCKOTO JOTOBOpa,
OTHAKO aHaJHW3 €r0 HOPM IO3BOJSIET C(OPMYIHPOBATH CIEHYIOMICE OIPEHCICHHUE: HO dABMOPCKOMY
002060py aemop nepedaem uau 0b6sA3yemcs nepeoamsv npuobpemamento C60U Npasd HA UCNONb30BAHUE
npousgedenus 6 npedenax U Ha YCA08UAX, CO2NACOBAHHLIX CHMOPOHAMU. ABTOPCKHHM JOTOBOP HOCHT
Ipa)<1aHCKO-TIPaBOBOM XapakTep U SBJIAETCS CAMOCTOSATENBHBIM B Psily APYI'MX I'pakJaHCKO-IIPaBOBBIX
JOTOBOPOB. JlaHHBIN BBIBOA MMEET HE TOJIBKO TEOPETHUECKOE, HO U OOJNBIIOe MPaKTHYECKOe 3HadeHue. B
YaCTHOCTH, OH O3HA4YaeT, YTO Ha aBTOPCKO-JOTOBOPHBIC OTHOIIEHHUS PACIPOCTPaHSIOTCS Kak oOuue
TIOJIOKEHHSI TPaKIAHCKOTO TIpaBa, HalpuMep IpaBmiia o GpopMax M yCIOBUSAX JEHCTBUTEIBHOCTH CIEIIOK,
TaK W COOTBETCTBYIOIINE HOPMBEI 005S3aTEIHCTBEHHOTO IIpaBa, Kacalolluecs, HampuMmep, Mopsaka
3aKJIIOYCHHUA U UCIIOJTHCHHA JOTOBOPOB, OTBETCTBCHHOCTH 34 UX HAPYUICHUEC U T.II.

ITo obmemMy mpaBWIy aBTOPCKHH JOTOBOP HOCHT KOHCCHCYalIbHBIA, B3aMMHBIA M BO3ME3JHBINA
xapaktep. Ha npoTsbkeHMH MHOTHX JIeT B POCCHUHMCKOHN I0pUINYECKOl uTepaType MpoJoDKaeTcs Crop o
IpUPOJE aBTOPCKOro aoroBopa. CyTh pa3HOTNAcHii CBOAUTCS K BOIMPOCY O TOM, YCTyHaeT JIK aBTOP
KOHTpAareHTy CBOM UMYIIIECTBEHHbBIE MIPaBa Ha MPOU3BECHUE WM JIUIIIb Pa3peniaeT ero UCIoIb30BaHNe Ha
OTIPEIENICHHBIX YCIOBMSX. B 3TO# CBsI3M B nuTeparype BHIABHHYTH M MOAPOOHO OOOCHOBAaHBI TEOPHS
ycTynku (mepegadyd) © Teopus paspemieHus. JleWCTBYIOIIMM 3aKOHOAATENbCTBOM, B KOTOPOM
HEOJTHOKPATHO IMOJYEPKHUBACTCS BO3MOXKHOCTH IEpexojia IMpaBa Ha KCIOJb30BaHUE MPOU3BEIACHHUS OT
aBTOpa K JApYI'MM JIMIaM, JaHHBIHA CIIOp OAHO3HAYHO PEIIEH B I0JIb3y TEOPUH YCTYIIKH IpaB.

BricTymnas B kauecTBe 0c000T0 BUAA IPaXkIaHCKO-IIPABOBOTO IOTOBOPA, aBTOPCKHUIT TOTOBOP, B CBOIO
ouepesib, MOApa3esieTcs Ha P/l pa3sHOBUAHOCTEH, KaXKIas U3 KOTOPBIX UMEET CBOM 0COOEHHOCTH.

IIpexxae Bcero aBTOPCKUE NOTOBOPHI JENATCS HA MPYIMIBI B 3aBUCKMOCTH OT BU/a IPOU3BENCHUMH, IO
ITOBOAY KOTOPBIX OHH 3aKJIIOYAIOTCS. BEBINENSIOTCS, B YaCTHOCTH, dBMOPCKUE 002080pbl HA CO30aHUe U
UCNONBL30BAHUE — TUMEPAMYPHLIX,  MY3bIKANbHBIX, — AYOUOBU3VANbHLIX, — APXUMEKMYPHbIX U  OpYeUux
npousgedenutl. Jlaxxe ecnn ykazaHHBIE JOTOBOPHI NPEIyCMAaTPUBAIOT OAWMH M TOT JK€ CIOCo0
HCIIONIb30BaHMsl MPOU3BEACHUM, BUJA MOCIEAHUX OKa3bIBaeT OINPENEICHHOE BIHUSHHE Ha COAEp)KaHue
€aMoro JOroBopa.

B 3aBHCHMOCTH OT TOTO, SIBJIICTCS JIU MPEIMETOM aBTOPCKOTO JIOTOBOPA YK€ TOTOBOE MIPOU3BEIICHHE
WM NPOU3BEAECHUE, KOTOPOE €Ile TOJbKO HEOOXOOUMO CO34aTh, PA3IMYAIOTCA A8MOPCKUE 002080pbl
3aKkaza u asmopckue 002080pbl HA 20MO0G80e npouseedeHue. ABTOPCKHHM JOTOBOP 3aka3za IMOAPOOHO
PEeTIIaMEHTUPYET Tpe6OBaHI/I$[, MIPpEABABIIAEMBIC K 6yz[ylueMy MMPOU3BEACHUIO, B YaCTHOCTH, YCTAaHABJINBACT
ero ’kKaHp, Ha3HAYCHUE, 00BEM H IPYTHE TTapaMeTPHI, ONIPEeIsieT CPOKU U (hOPMY IIPEICTABICHUS PaOOTHI
3aKa34uKy, MOPSIOK YCTpaHEHHs 3aMeuaHuii, MpeycMaTprUBaeT MpaBo aBTOpa Ha MOJIy4YeHUE aBaHCca U T.11.
B Tex ciywasx, xorja NpeAMETOM JOTOBOpa SBJSETCS YK€ TOTOBOE MPOU3BENEHHE, OHO OOBIYHO
paccMaTpHuBaeTCs 1 0TOOPsIETCs MOIB30BATENEM 0 3aKIIOYCHUS [oroBopa. [loaToMy Bee yka3aHHEBIE BEIIIE
BOTIPOCH JJIsI TAHHOTO JOTOBOpAa 3HAYCHUS HE WMEIOT, W OCHOBHOC BHHMAHHE YAEISETCS IpodieMe
HCIIOJIb30BaHUA MPOU3BEACHU.



ABTOpCKHE JOTOBOPHI MOTYT OBITH CBSI3AHBI C UCHOAb30GAHUEM euje He O0OHAPOO0BAHHOZ0
npoussedeHuss Ul npouzeedenusl, Komopoe yce 008edeHo 00 eceobujeco ceedenusi. Kak mpaBuno, 310
OKa3bIBAET CYIISCTBEHHOE BIIMSHHE HA TaKWe YCJIOBHUS JIOTOBOPA, KaK pa3Mep aBTOPCKOTO TOHOpapa |
¢opma ero BBHIUIATEL. ABTOPH HEOOHAPOJOBAaHHBIX MPOHM3BEICHHH OOBIYHO MOJYYAlOT 0co00e
BO3HArpakJeHHe 3a IMpeNoCTaBlIeHHE IMOJb30BATENI0 IpaBa Ha IEPBOE O3HAKOMIIEHHE MYOJIUKH C
npousBeneHueM. Crerduyeckodl 4epToil J0roBopa, CBSI3aHHOTO C ITOBTOPHBIM HCIOJIB30BAaHHEM
NPOM3BEICHUS, SBISIETCS MpPaBO aBTOpPAa HAa BHECEHHWE HCIPABICHHM W W3MEHEHWI B CO3MAHHOE WM
MIPOU3BEJICHHUE.

B 3aBUCHMMOCTH OT TOTO, CTAHOBHTCS JIH MpPHOOpETaTeNh AaBTOPCKUX TIpaB IO JIOTOBOPY
€IMHCTBEHHBIM X O0JIalaTeNIeM M HE CTAHOBUTCS, aBTOPCKUE JTOTOBOPEI ITOIPA3ICISIOTCS Hd 002080pbl
0 nepeoaue UCKIIOYUMENbHbIX NPA8 U 002080pbl O nepeoaye HeUCKIIOYUMENIbHbIX Npag. ABTOPCKHN
JIOTOBOP O Tepefavye UCKIIOUUTENBHBIX MPaB pa3peniacT UCIONIb30BaHUE MPOU3BENCHUS ONpeceHHBIM
CIIOCOOOM M B YCTAHOBJIEHHBIX JOTOBOPOM IIpelesiaX TOJBKO JIUITY, KOTOPOMY ATH TIpaBa MEpenaloTcs, U
JaeT TaKOMy JHIy IPaBO 3alpeliaTh MOJOOHOE WCIIONB30BaHUE IPOW3BENCHUS ApyruM numaM. [lo
ABTOPCKOMY JOTOBOPY O Nepefaye HEeHCKIIOUUTEIbHBIX MPaB MOJIb30BATENI0 pa3peliacTcs UCIOIb30BaTh
MPOU3BEJICHHE HapaBHE C CaMHM aBTOPOM M JPYTHMH JIUIIAMH, TIOJIYYHBIIUMH OT aBTOpa pa3pelieHne Ha
HCTIOJIb30BaHKE MMPOU3BEICHHS aHATOrHYHBIM criocobom. CornacHo 1. 4 ¢1. 30 3akoHa P® «O6 aBTopckom
mpaBe M CMEXHBIX IpaBax», IepelaBaeMble 10 aBTOPCKOMY JOTOBOpPY IpaBa CUUTAIOTCS
HEUCKIIIOYUTENFHBIMH, €CIIH B JOTOBOPE MPSIMO HE YCTaHOBIIEHO HHOE.

Haxonen, 0oipmioe mIpakTHYeCKOe 3HAUYCHHE HMEET MOIpa3AeiCHHE AaBTOPCKUX IOTOBOPOB B
3aBHUCUMOCTU OT CHOCOOA UCNONb308AHUS NpouzéedeHus. B CBA3M C 3THUM BBIACNAIOTCS H3IATENbCKUE,
MOCTAaHOBOYHEIE, CIICHAPHBIE JOTOBOPHI, JOTOBOPHI O JCMOHUPOBAHWU PYKOIHCH, XYJOXECTBEHHOTO
3aKa3a, 00 HMCIONB30BaHUN B MPOMBIIIICHHOCTH MPOM3BENCHUN JIEKOPATHBHO-IPUKIAIHOTO UCKYCCTBA, O
Ty OIMYHOM UCTIONTHEHUH, O Mepeaade Mpou3BeNeHHs B 3(pUp WK COOOIIECHUH sl BCEOOIETro CBEICHHS O
kabemo W T.4. Kaxknplii U3 Ha3BaHHBIX JOTOBOPOB HMMEET CBOM OCOOEHHOCTH, OOYCJIOBJIEHHBIE Kak
crenn (KON MPON3BEACHHUH, TaK U CIIOCOOAMH UX MCIIOIE30BAHNS.

2. Orpaﬂnqel-me YCTYNIOK ! JIMIIEH3MPOBAHUA aBTOPCKUX IMpaB

[lpyumHa, MO KOTOPOHW YacTO BO3HUKAIOT OTPAHMYECHUS B OTHOLIEHHH YCTYNOK M pa3penieHus
UCIIOJIb30BAHUS ABTOPCKUX IPaB, 00BACHIETCS HEOOXOAUMOCTBIO OXPaHbl UMYIIECTBEHHBIX IIPaB aBTOPOB
OT 3KCIUTyaTaliy ux u3gareasMu. OrpaHHueHHs, KaK IPaBUII0, COCTOAT B (DOPMYITHPOBAHUH CIIEIHATIBHBIX
YCIIOBHH, KOTOPBIE TOJKHBI (MUIM HE JOJDKHBI) BKIIFOYAThCA B JHMIEH3UH, YCIOBUH, KOTOPHIE ONPENEISIOT
MaKCHMAaJIbHbIE CPOKU AEHCTBHUS JIMIIEH3UU U Ip. B mocienHue roxasl NpoTUB MOAOOHBIX OTPaHUUCHUI
CTaJM OCOOEHHO AaKTHBHO BBICTYIATh 3KOHOMHCTBHI, IIOCKOJIBKY OHM MPOTHBOpPEYAT OCHOBaM CBOOOHOTO
pBIHKA. OKOHOMHUCTBI YTBEP)KAAIOT, YTO OTPaHWYEHHs B YacTH OTYYXKICHHS IIpaB, 1O CyTH Jena,
YMEHBIIAIOT JOXOJBI M aBTOPOB, M M3AaTeleil, N0 He Jar0T BO3MOXKHOCTH COBEPIIATH CIHETKH, KOTOPHIE
MOT'YT OBITH BBITOJHBI 00CHM CTOpOHaM. B ycoBHAX CBOOOJHOTO PHIHKA CHAENKA MOXET MUMETh MECTO,
TOJIBKO €CIIM OHa BBITOJHA 00EMM CTOPOHAM; €CIIM 3aKOH 3allpeIlacT CAEIKY, KOTOPYIO XOTAT COBEPIIHUTH
00e CTOPOHBI, TO OHH 00€ TePSIOT 0XKUAAEMYIO BEITOY, TEM CaMbIM O0€IHsSA M 00IIeCTBO B IeoM. Tem He
MEHEe, OTPaHMUYCHHUSI CYLIECTBYIOT B 3aKOHOJATENbCTBE IO aBTOPCKOMY IpaBy OONBLIMHCTBA CTpPaH U
MI03TOMY IOPHCTHI JIOJKHBI 3HaTh, KaK C 3TUM BOIIPOCOM OOXOAUTHCSL.

OnuH U3 IMOIXOJ0B MOXKET COCTOATh B MCIIOJIB30BaHMUH 3aKOHOJATENHCTBA KOHKPETHOM CTpaHbl. B
coBeTckui nepuoj Anexkcanap CoMKEHUIBIH HaHsUT IBEHIIAPCKOTo aJBOKATa U BbIJANl €My JOBEPEHHOCTD.
Ilo »TO¥ HOBEepeHHOCTH MIBEHIAPCKUI IOPUCT OBIT YIOJHOMOYEH JAaBaTh HHOCTPAHHBIM M3JATEISIM
paspemieHue Ha omyoOnukoBanue KHHUTH «Apxunenar ['YJIAT». B moBepeHHOCTH OBUIO YKa3aHO, UYTO
OpaBOMOUUsl MO Hell ompenenstorcs 3akoHogarenbcTBoM llBeiinapuu. COOTBETCTBEHHO B pEIICHUU
AHITIMHCKOTO Cy/a, B KOTOPOM OCNAapHUBANaCh 3aKOHHOCTh M3JAaHUS KHUTU B AHIJIHHM, OBIJIO YKa3aHO, 4TO
JOBEPEHHOCTh BBIIaHAa Ha OCHOBAaHMM 3aKoHomaTenbcTBa llIBedmapum, a moTomy roOBIe CCBUIKM Ha
HE3aKOHHOCTh W3JaHHWA KHUTH IO COBETCKOMY 3aKOHOJATENbCTBY (OTpaHMYEHHE MpaBa IWCCHACHTA
myOJIMKOBaTh TPY/B! 3a pyOexoMm) He OblM Hpu3HaHbl. OUYEeBUIHO, AaHTIIMHCKOMY CyAy HpeTHia MBICIb
CTaTh OPYANEM COBETCKOH IEH3ypHl. B npyrux ciydasx MoxeT OBITh JaJeKo HE TaK MIPOCTO HCIONIb30BaTh
IIpaBo BEIOOpa cTpaHbl. g n30exaHns OorpaHHYEeHHH B YaCTH YCTYIOK aBTOPCKOTO TpaBa M pa3penIeHuH
Ha €ro UCIOIb30BaHHUE.

CoBpeMeHHOE POCCHIICKOE aBTOPCKOE MPaBO UCXOIUT U3 HPUHYUNA C80000bI A8MOPCKO20 002080pd,
B COOTBETCTBHM C KOTOPBHIM CTOPOHBI CaMH OIIPEAENAIOT CBOM B3aWMHBIE NIpaBa M OOSM3aHHOCTH H
OTOBapHBAIOT MHBIE YCIIOBHSA AOTroBopa. BmecTe ¢ TeM 3akoH NpeabsaBIseT K aBTOPCKUM JOTOBOPaM
HEKOTOpBIe TpeboBaHus, CHOPMYITHUPOBAHHBIC B BU/EC AUCIO3UTHBHBIX U UMIEPATUBHBIX IpaBuil. IlepBrie
13 HUX BCTYNAIOT B JEHCTBHE TOTZa, KOT/a B JOTOBOPE HE PEIICHBI T€ WM MHBIE BONPOCH. B kadecTBe
opuMepa MOXKHO MpPUBECTH MPaBWJIO O TOM, 4YTO JCHCTBHE MEpeAaBaeMOro IO JOroBOpYy IpaBa



orpaHmguBaercs Tepputopueil Poccuiickoit demepanmuu, eciu B aBTOPCKOM IOTOBOPE OTCYTCTBYET
YCIIOBHE O TEPPUTOPHH, HA KOTOPYIO MepenaeTcs Mpaso.

NmnepaTuBHble TpaBuiIa JHOO 3alpemialoT BBOJUTH B aBTOPCKUE JIOTOBOPBI OIpEeIeHHBIC
yCIoBHUs, OO MPEINHCHBAIOT KOHKPETHOE peIleHHe OTACIBHBIX BOIMPOCOB IPH BBHIOOpE CTOPOHAMH
BapHaHTa CBOMX B3aUMOOTHOLICHWH W3 YHMCIa BO3MOXHBIX. Hampumep, 3akoH 3apaHee OOBSBIAET
HeﬂeﬁCTBHTeHLHLIM YCJIOBUE€ aBTOPCKOI'0 JOroBopa, KOTOPBIM aBTOP OrpaHUYMBACTCA B CO3JaHHUU B
OyaymieM NMpOW3BEJCHU Ha JaHHYI0 TEMy WU B JaHHOW oOnactu. [IpuMepoM HMITEpaTHBHON HOPMEI
NPEINUCHIBAIOIIETO  XapakTepa MOXeT CIy)KUTh  TpeOoBaHHME  O00S3aTENIbHOTO  yCTAHOBIICHUS
MAaKCUMAJIBHOT'O THpa)ka TIMPOU3BCACHUsA, C€CJIU B aBTOPCKOM OOTOBOpPE 00 U3JaHUU WIN HHOM
BOCITPOM3BEICHUY TIPONU3BEICHNUS BO3HATPAXKICHHE OIIPECIICHO B BUAE (PMKCUPOBAHHOMN CyMMBIL.

YkazaHHBIC TpaBWia BBIIONHSIOT, B CYIIHOCTH, Ty € (YHKIHIO, KOTOpas BO MHOTOM ObITa
CBOMCTBCHHA CYIIECTBOBABUIUM B ITPOIIJIOM THUIIOBBIM aBTOPCKHUM JOTOBOpaM M COCTOsAJIa B OTPaXKICHUU
WHTEPECOB aBTOPOB OT JMKTATa MOJIb30BaTellel mpou3BeaeHuid. Hanmune mojoOHBIX TapaHTHi, paBHO KaK
U 3aKpeIUIeHHE WX Ha 3aKOHOJATEIBHOM YPOBHE, MPEICTABIICTCS BIIOJTHE OMPABIAHHOW MEpOH, KOTOpas
COrJacyercss C MPUHLUIIOM CBOOOJBI JOTOBOpa M MPAKTUKON MPaBOBOTO PETYIUPOBAHUS aBTOPCKUX
OTHOIIIEHUH B OOJBIIMHCTBE TOCYAapPCTB.

3. Cobaronenne popmMaabHOCTEH MPH YCTyNKe WU JUIEH3UPOBAHNU ABTOPCKUX MPaB

Hapsiny ¢ 3ampenienneM BBIBUTATh TPEOOBaHIE COOMIOACHNS (POPMATILHOCTEH KaK yCIOBHUE OXPAHBI
aBTOPCKUX NpaB bepHcKas KOHBEHIHS pa3peniaeT CTpaHaM-y4acTHHIIAM BBOJUTH TPEeOOBaHUE COOIOICHUS
(hopManbHOCTEH MPH YCTYINKE WU JUIEH3UPOBAHUHU aBTOPCKUX TpaB. CoOoieHne 3TuX PopManbHOCTeH
Tpebyercsi cpaszy 1o TpeM NpHYuHaM: 1) s oOecrieueHHs MOHWMAHUS CTOPOHAMH BCEH Cephe3HOCTH
cuenkw; 2) ans obecTieueHus JoKa3aTeabeTBa (hakTa CIENKH Ha CIydail BOSMOKHBIX CHOPOB; 3) IUIS TOTO,
4T00OBl TPETHU JIMIA 3HANK O (akTe caenku. IlepBbie IBa MyHKTa OTBEYAIOT TPEOOBAHHIO COBEPIICHUS
CAeTKH B TmHChbMeHHOH Qopme. Tpermii MoOXeT oTBedarh TpeOOBaHWUIO 00 00sS3aTeIbHONH HITH
HEeOoO0sI3aTeNbHON PETHCTPAIIH OIIPENEICHHBIX BUAOB CIENOK. B ¢BsI3M ¢ TeM, U4TO B JOTOBOPAx 00 YCTYyIIKe
ABTOPCKUX IMpaB WIH B JHIECH3UOHHBIX JOTOBOPAaX MOTYT (PUIYypHpOBATh OOJNBIINAE ICHBIH, JIyYIle
coOroIaTh MUChMEHHYIO (POpMy, JaKe B TEX CIIy4asx, KOTJa 3aKOH He TpeOyeT 3Toro B 00sS3aTeIbHOM
TopsIZIKe.

Mo cpaBHEHHIO ¢ TATCHTHBIM aBTOPCKOE MPaBO CO3JAaeT MEHBIIE NPOOJIEM, CBS3aHHBIX C
UCKJTIOYHUTENIFHBIMY TTPaBaMHU. ABTOPCKOE MPaBO IO CBOCH CYTH HE SBJISACTCS MOHOMOJBHBIM. Jlaxe eciu
CI[yJUTCS, UTO J1BA II03Ta OJHOBPEMECHHO HAIUINYT OJUHAKOBBIC CTHXOTBOPCHUS, KAXKIOE M3 HUX OyIeT
3alIMIIEHO aBTOPCKUM MpaBoM. O0a aBTOpa MOTYT BHINTH Ha PHIHOK ITO33HH CO CBOMMH TPOU3BEICHUSIMH.
Ecmu omHa KMHOKOMIIAHHS CHAMET (HIBM O IIIHOHE C NPUBJICKATEIBHON BHEIIHOCTHIO, JTHOOUMIIC
JKCHIIWH, Apyras CBOOOJHO MOXKET HCIIONB30BAaTh 3TH CIOKETHBIC JIMHUM B CBOEH KapTuHe. Bompockr o
HapyIICHHH aHTHMOHOIIONFHOTO 3aKOHOAATENBCTBA MOTYT BO3HUKHYTh B IBYX CIydasx: 1) mpwm
HAKOIUICHHM B OJHHUX pyKax OOJBIIOr0 YHCiia aBTOPCKHX IpaB M 2) B OTHOIICHHH JACHCTBYIONIUX
KOMITBIOTEPHBIX CHCTEM.

B psane cTpan obnagaTenn aBTOPCKUX IPaB HAa HANOOIIEE MOIMYIISIPHBIC MY3bIKaJIbHEIEC U TOITHUCCKIE
MPOM3BENICHUS CO3AIOT COIO3bI B IIETSIX ONTUMM3AIUK YIPABICHHUS CBOUMH MPAaBaMU, LIS YETO MEPEatoT
UM TIPaBO PACHOPSDKCHMS WCIOTHEHHEM aBTOPCKUX Ipon3BeneHuil. Hamboiee W3BECTHBIMH B MHpE
cunTaercss AMEpPHKaHCKOe OOIIeCTBO KOMIIO3UTOPOB, INHcAaTeleld W w3maTeleld — COKpalleHHO Ha
anrymiickoM si3bike — ASCAP?. Cobupast B OJIOK aBTOPCKME MpaBa Ha HCIOJHEHHE OOJBIIWHCTBA
MOMYJIAPHBIX MY3BIKAJIbHBIX MPOU3BEJCHUN, TAKOH COI03 TIO CYTH Jella CO37]aeT MOHOIIOJNHIO B OOJIACTH
pasBiekaTenbHON MHAYCTpuH. O0mecTBo, odagaroniee npaBaMi Ha MCIIONHEHUE IPOW3BEICHUH, NMeeT
IBe Hambonee BaKHbIC (DYHKIMH, BBINOJHCHUE KOTOPBIX Ui OTICIBHOTO aBTOpa Oojee dYeM
3aTPpyAHUTEIBHO, a2 MMEHHO: 1) ympollleHHe Mmpollecca JIUICH3UPOBAHKS 3a CYET BbIJAYU OJAHKETHBIX
JUIEH3UN U 2) 3alIuTa aBTOPCKUX TpaB MyTeM MpecienoBaHus ux Hapymwurenei. U, Tem He MeHee, naxe
Takas MOHOITONM3alWs IPaB Ha HWCIOJHEHHE IIPOW3BEICHUI aBTOPOB HE clacaeT OT HapyIICHHH,
MOCKOJIbKY ~HCIIOJHEHHE MY3bIKAJbHBIX MPOU3BEACHHI HAa paJUOCTAHIMSIX W B pPECTOpaHaxX He
munensupyercs. Ilostomy BmomHe pasyMHBIM OyaeT, €ciid aHTHUMOHOIOJIBHBIMH OpraHaMH WIH B
AHTUMOHOIIOIBHOM 3aKOHOJATEeIBCTBE OYIOyT BBIIBHHYTHI OIpPEICICHHBIE TPeOOBaHUS, HAMPUMEpP O
CIPaBEIUTMBBIX OTYUCICHUAX aBTOPCKAM COI03aM U OPTaHH3aIUSIM.

Hpyrum O0ypHO 00CYKIAIOIIMMCSI BOIIPOCOM SIBIISICTCS BOIIPOC O JICHCTBYIONIMX KOMITBEOTEPHBIX
KOMIaHUAX. B oTnuunMe OoT KUHOWHAYCTPUH, OT KOTOPOW 3PHUTENH XKIYyT HOBBIX (DUIHBMOB M HOBBIX
ujel, B KOMIOBIOTEPHOW HHIYCTPUH aBTOPHI MIPOTPAMM U TIOJIL30BATEIN CTPEMSATCS K CTAOMIHLHOCTH.
[Monb3oBaTenu xotenu Obl M30€kKaTh MOTEPh BPEMEHU, CBSI3aHHBIX C H3YYCHHEM HOBBIX

2 Cm. crpannny B MaTepHerte http:/www.ascap.com.
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oTieparoHHbIX porpaMM. KomMmanmu, pazpadaTsiBatomiie KOMIBIOTEPHBIE IPOTPAMMBI, HAIIETHBAIOT
UX JIUIIb Ha HauboJee paclpoCTpaHEHHBIE ONEpaIiOHHBIE CHUCTEMBI, YTOOBI CHHM3UTH 3aTpaThl H
pacmupuTh pelHOK. B pesyibrare ceituac 95% pblHKa MepCOHANBHBIX KOMIBIOTEPOB 3aHUMAET O/HA
ONepalroHHasl cucTeMa. B CBsI3UM €O CTpeMJIEHHMEM K CTAHIAPTU3alUHU, KaK TOJBKO OIEpallOHHas
CHCTEMa 3aHMMaeT JOMUHUPYIOIIee MOJO0XKEeHHE, MepecTaloT paboTaTh OOBIYHBIC ABMKYIIUE CHIIBI
koHKypeHiun. B CILA mpaBUTenbCTBO MPEABSBUIO UCK K OONIAAaTeN0 MpaB Ha ONEPALlHOHHYIO
CHUCTEMY, B KOTOPOM YTBEPXKIAJIOCh, YTO OH 3JIOYMOTPEOWSI aBTOPCKUM MPaBOM IS YKPETUICHUS
CBOETO JOMUHHUPYIOIIETO MOJIOKEHHUS Ha PHIHKE IPOTPAMMHOTO 00ECTICUSHHS.

B cootBerctBuu co cT. 32 3akoHa P® «OO0 aBTOPCKOM IpaBe W CMEKHBIX MpaBax» aBTOPCKHE
JIOTOBOPBI JOJKHBI 3aKITFOUATBCH B Hpocmou nucomerHol ¢hopme. KOHEUHO, TIO KENaHUIO CTOPOH
JIOTOBOP MOJKET OBITh HOTApHAJIBbHO YIOCTOBEPEH, OJHAKO 3aKOH 3TOro He Tpedyer. Yamme Bcero
AaBTOPCKUH JOTOBOp 3aKIJIIOYaeTCs IyTeM COCTaBJICHHS CTOPOHAMHU E€IMHOTO JoKyMeHTa. OObIYHO
U3JaTeNbCTBA, TEAaTphbl, CTYJUUM U UHBIE OPraHMU3alUM, MCIOIb3YIOLUE IPOU3BEACHUS, UMEIOT
pa3paboTaHHBIE C Y4ETOM HOpPM 3aKOHA CTaHAapTHEIC OJAHKH JAOTOBOPOB, KOTOPHIE 3aIlONHSIOTCS U
MOJITUCHIBAIOTCS cTOopoHamu. Crielnuka KOHKPETHOrO OTroBOpa oTpaxaercs B pasuene «OcoOble
ycnoBus. [1o mpeanoxkeHuto aBTopa I0roBop MOXKET OBITH COCTAaBIIeH U B HHOW (opme. BakHo numib,
YTOOBI OH OTPaXKajl BCE CYIIECTBEHHBIE YCIOBUS, 10 KOTOPHIM JIOJIKHO OBITh JOCTUTHYTO COTJIAIIICHNUE,
¥ He yXyAIIa TOJI0KEHHE aBTOpa 10 CPaBHEHHIO C TPeOOBaHUAMH 3aKOHA.

Hepenxo aBTOpckuii TOTOBOP MpeACTaBisSeT co00H mo (opme He eAMHBIA AOKYMEHT, a UX
COBOKYMIHOCTb. TakK, OpraHu3aluy, UCIOJb3YIOIINE MPOU3BEACHUS, HAMPABISIOT aBTOpPaM 3aKasbl Ha
co3faHue npousBeAcHUM. Eciu Takol 3aka3 COIEP)KHUT BCE CYIIECTBEHHBIE YCIOBHS MPELIaraeMoro
aBTOPY JIOTOBOPA, OH UMEET 3HaYCHUE OPepThl. DTH YCIOBHS, MECHSIOIIUECS B 3aBUCUMOCTH OT BHJIA
NPOM3BEICHHS U CIIOCO0a ero MCHONIb30BaHMA, BO BCEX CIIydasX BKIIOYAIOT: HAMMEHOBAHUE CTOPOH,
XapaKTepUCTUKy BHIa TIPOW3BEACHHWS ¥ (OpPMBI €ro MPEearoiaraeMoro  HCIIONb30BaHUS,
HaMEHOBaHWe W (MJIM) XapaKTEPUCTHKY MPOU3BEICHHSA, CPOK M (hopMy Iepemadyn TMpPOU3BEACHUS,
CPOK €ro HCIIOIb30BaHUs, Pa3Mep BO3HATpaXxAeHUs Mo A0rosopy. IIpu Bcex 0OCTOATENBCTBAX JOIKHBI
ObITH 3a()UKCUPOBAHBI TE€ YCIOBUS, KOTOPble HA OCHOBAHUU JCHCTBYIOLIETO 3aKOHOJATENbCTBA MOIEKAT
COTJIACOBAaHMIO CTOPOHAaMM. Te YCIOBHs, KOTOpBIE IIPEAONpeNeieHbl HOPMATHUBHBIMHM AaKTaMH Kak
OTIpEETIONINEe MUHIMANBHBIN YPOBEHD IIPaB aBTOpPa, MOTYT U HE BOCIIPOM3BOJUTHCS B TAKOM 3aKas3e.

HecobmnroneHne MUCbMEHHOH (OpPMBI aBTOPCKOTO JIOTOBOpa caMo MO cebe He AenaeT JaHHBIH
JIOTOBOp HEACUCTBUTENIFHBIM, HO BJeUeT 3a co00il mociaeacTBus, npegycMorpernsie cT. 162 I'K. Mubmvu
CIIOBaMH, €CIIM OJJHA U3 CTOPOH Oy/AeT OCIapuBaTh (aKT 3aKIIOUCHHUS JOTOBOPA, IPyTasi CTOPOHA HE MOXKET
CChUIaThCA B TOATBEPXKJEHHE JOrOBOpa Ha CBUJCTENbCKUE IOKa3aHUs. Bo BHUMaHuUE CyA NPHHUMAET
JIUIIb MMUCbMEHHBIE JJOKA3aTeNbCTBA, B YACTHOCTH MEPEMHUCKY MEXIY aBTOPOM M OpraHU3alliel, paclucKy
B TIOJIyYCHHUN aBaHCA, PCLEH3UH, YTBEPKICHHBIC TUIAHBI OPraHnu3alliy, OyXTralTepcKue TOKYMEHTH U T.IL.
VYka3zaHHbIC MHUCHMEHHBIC JOKYMEHTHI IOJDKHBI CBHICTEIHCTBOBATH MMEHHO O HAIMYAU aBTOPCKOTO
JA0T0BOpAa, a HE O IPEABAPUTCIIbHBIX JOTOBOPHBIX KOHTAKTAX aBTOpa U OpraHU3alnu.

Kak wuckmodyeHne w3 oOIiero mnpaBuia, MUChbMEHHas (GopMma He oOs3aTellbHA JJIsl JIoTOBOpa 00
HCTIOJIb30BaHUH MMPOU3BEICHUS B Meproanyeckon mevatu (1. 1 cT. 32 3akona P® «O06 aBTopckoM mpase u
CMEXHBIX IpaBax»). MIHaue roBopsi, aBTOPCKUI JOTOBOP 3[1€Ch MOXKET OBITh COBEPILIEH B JII000H Gopme, B
TOM 4YHUCJIC B YCTHOﬁ nin KOHKHIOﬂeHTHOﬁ, C BOBMOYKHBIM MMPUBJICHCHUEM CBHZ[eTeHeﬁ JJI1 JOKa3aTCJIbCTBa
(akTa 3aKITIOYCHHS IOTOBOpA. B dacTHOCTH, O 3aKIIOYEHHH JJOTOBOPAa MOXKET CBUIETEIHCTBOBATH
U3BEILEHHE aBTOPA pelaKiiel 0 MPUHATHH €r0 PyKOMUCH JH00 caM (akT OIMyOIUKOBAaHHS IPOU3BEACHHUSL.
HaHpOTI/IB, €CJIM B OpraH HepI/IOZ[I/I‘IeCKOﬁ ne4vyaTu NoCTynacT HE3aKa3daHHasA PYKOIIUCH, MPEABApUTCIIbHAsA
pabota Haj Heil erie He JOKA3BIBAET, YTO MEKIY CTOPOHAMH YK€ BO3HHUKIIN JOTOBOPHEIE OTHOIICHUSI.

IIpn mponake 5K3eMILIAPOB mporpamm it OBM u 6a3 maHHBIX W TPEJOCTABICHHH MacCOBBIM
MOJB30BATEsIM JIOCTyNIa K HHUM JIOITyCKaeTcs NPHMEHEHHE 0COO0ro MOpsAIKa 3aKIIOUCHHsS JOTOBOPOB,
ycTaHoBJIeHHOTO 3akoHOM P® «O mpaBoBoii oxpane mporpamm it 9BM u 6a3 naHHbIX». B wactHOCTH,
cT. 14 yka3zaHHOro 3aKOHAa MPEAyCMAaTPUBACT BO3MOXKHOCTH HM3JIOKCHHUS THIIOBBIX YCIOBHH IOTOBOpa Ha
HepeaBaeMbIX 3K3eMIUIIpax nporpaMm aimst OBM u 6a3 JaHHBIX.

Uro kacaeTcsi JOrOBOPOB 00 yCTymke (mepeaade) npaB Ha mporpamMmy it DBM wim 6a3y HaHHBIX,
TO OHH, IMOMHMO WHCEMEHHOTO O(OPMICHHS, MOTYT, a B HEKOTOPBHIX CIIydYasxX JOJDKHBI OBITh
3aperucTpupoBansl B PoccuiickoM areHTCTBe 1O MpaBOBOH oxpaHe mporpamm anst OBM, 6a3 maHHBIX U
TOTIOJIOTUH HMHTETPAIbHBIX MHUKpOCXeM (nanee — AreHTcTBO. B Hacrosiee BpeMs (YHKIHMH JaHHOTO
ArentctBa BhIMONHSIOTCS Pocmarentom). CormacHo m. 5 cr. 13 3akona P® «O mpaBoBoil oxpaHe
nporpamMm Uit OBM n 6a3 naHHBIX» 0043aTEIBHON PErHCTpallii B ATEHTCTBE ITOJUIEXAT JOTOBOPHI O
MOJTHOM YCTYIKe BCEX MMYILECTBEHHBIX NPaB HA 3aperHCTPUPOBAaHHYIO mporpammy it OBM umu 6asy
JAHHBIX; JOTOBOPHl O Tepeladye WMYMIECTBEHHBIX IpaB HA  3apETUCTPHPOBAHHYIO WM
HE3apernCTPUPOBAHHYIO TIPOrpaMMy MM 0a3y JaHHBIX MOTYT OBITH 3aperHCTPHPOBAaHBI B ATEHTCTBE II0



COTJIAIICHUIO CTOPOH. bojee KOHKPETHO 3TH BOIPOCH pErIaMeHTHpOBaHH B [lpaBmiax perucrpamuu
JOTOBOPOB Ha TporpamMmbl it OBM, 06a3pl OaHHBIX U TOMOJOTHH HWHTETPATBHBIX MHKPOCXEM,
yTBepkAeHHBIX PocrarenTom 31 nekabpst 1998 r.

JloroBop 0 MONHOM YCTYIKE BCEX MMYIICCTBCHHBIX MPaB Ha 3apETUCTPUPOBAHHYIO MIPOTPAMMY JUIS
OBM wunmu 6a3y ITaHHBIX MOXET OBITh 3aKJIIOUEH C JAaThl ero O(QUIMaIbHON perucTpauuil B ATEHTCTBE U
BCTyNaeT B CHIy TOJBKO C MOMEHTa perucrpauuu. J[oroBop o mnepenade WMYILECTBEHHBIX IpaB Ha
nporpammy st OBM minn 6a3y JaHHBIX MOXET OBITh 3aKIIOUCH B JII0O0OE BpeMs M BCTYHAeT B CHIY C
YKa3aHHOW B HEM JIATHI.

IMpu myGIUYHOM WCHOJTHEHHH, BOCIPOU3BEACHHHM 3BYKO3alMCH W HEKOTOPBIX JIPYTHUX BHIAX
UCTIONIB30BAHUS TIPOM3BEACHUH, WMMYIICCTBEHHBIMA IIpaBaMH B OTHOIIECHWH KOTOPBIX YIIPaBIIET
Poccuiickoe aBropckoe obmectBo (PAO) mmm wmHas momoOHasl OpraHU3alMs, aBTOPCKUHA JOTOBOp Ha
UCIIOJIb30BaHUE IPOM3BEACHHUH 3aKiodaercsi B (opme auyensuonnozo coenawenus.. OpraHusanus,
VIIPaBIISAIOMIAS UMYIICCTBCHHBIMHU IIPaBaMHU aBTOPOB Ha KOJUICKTHBHOW OCHOBE, HE MMEET IIpaBa OTKa3aTb
ITOJI30BATENIO B BEHINAYE JIUICH3UU O3 ITOCTATOYHBIX OCHOBAaHUM, a CaMH YCIOBHS JIHICH3UHA JOJKHBI
OBITh OJMHAKOBHIMH JUIS TONB30BATENICH ONHOW KAaTeropuu. 3aKIodyacMoe Ha TaKuX Havajlax
JUIICH3MOHHOE COTJIAlICHUE HAlOMHHAET nyoauynwiii 0o2o06op (ct. 426 T'K ), XoTs BBHAY 0c000TO
HEKOMMEPYECKOT0 CTaTyca OpTaHW3aldil, YMpPaBIAIONINX HWMYIICCTBEHHBIMH IIpaBaMH aBTOPOB Ha
KOJUIGKTUBHOH OCHOBE, UM B TOYHOM CMBICJIC CUUTATHCS HE MOXKET. BMecTe ¢ TeM JaHHOE COTJalicHUe
ABISETCS 002080pom npucoeourenus (cT. 428 T'K ), IOCKONBKY €ro yCIOBHs ONPEAETSIOTCS TaKUMHU
OpTaHM3alUsIMH B CTaHAAPTHBIX (GopMax W MOTYT OBITH HPUHATHI MTOJIH30BATENSIMA HE MHAYE KaK ITyTEM
MPUCOSANHEHUS K MPEIIOKEHHOMY TIOTOBOPY B IIETIOM.

B JIMIIEH3MOHHOM  COIJIAIICHUH  ONPEACNSIOTCS  paspellieHHble  IOJb30BATENI0  CHOCOOBI
UCTIONIB30BAHUSl TPOM3BEICHUH; pa3Mep BO3HATPAXKICHUS 3a HCIIONB30BAHUE, KOTOPBIH OOBIYHO
yCTaHAaBIMBACTCSI Ha YPOBHE yTBEPXKAEHHBIX [IpaBuTenscTtBoM P® MHHHMAambHBIX CTaBOK; MOPSIOK H
HEePHOIMYHOCTh IPEACTABICHHS OTYETHOCTH OO0 HCIOJIb30BaHMU IPOM3BEACHHI; YCIOBHS JOCPOYHOIO
NPEKpanIeHUs] ICUCTBHUS COTJIANICHUS; OTBETCTBEHHOCTH 3a HApYIICHHE €ro YyCIoBUH u ap. Jlumensms
BBIJACTCS, KaK HPaBHIO, HA OJUH TOJX C BO3MOXXKHOCTHIO aBTOMATHUYCCKOTO NPOIJICHUS € JCHCTBUS Ha
HOBBIU CPOK.

JlumeH3MOHHOE  COTJAmICHWE HOCHT OOIIMIl  XapakTep, T.€. pa3pellacT HCIONb30BaTh
MPEeIyCMOTPEHHBIMA UM cIoco0aMH Bce TPOU3BEACHUS, WMYIIECTBCHHBIMH IIPaBaMH B OTHOIICHHUH
KOTOPBIX YIPAaBJISIET COOTBETCTBYIOIIAs opraHu3anus. Eciu, ofHaKo, MONB30BaTeb MOMYYaeT JTUIICH3UIO
Ha BOCIIpOM3BeJieHHe (OHOrpaMMBI, OH JOIKEH O(QOPMHUTH CIENUANbHYIO 3aiBKYy Ha KaXKIbId aabOOM C
yKa3aHWEM THpPa)ka, CPOKa BOCIPOM3BEACHHS, BHIA MATCPHATBLHOTO HOCHTENS, perepTyapa M IpyTrux
pEeKBH3UTOB. MrHOpHpOBaHWE MJaHHOTO TpeOOBaHHS pAcCMATPUBACTCS B CyHCOHOM MpakTHKE Kak
0€3710roBOpHOE HCIIOIb30BaHUE MPOU3BE/ICHHS.

M. I'paxkaaHcKO-IPaBOBAas 3aLIUTA ABTOPCKMUX NPaB

B rpaxkmanckoMm mpoliecce HCTEN NODKEH I0Ka3aTh 4ro: 1) OH o0NamaeT HCKITIOYHTEIHHBIMU
UMYIICCTBEHHBIMH IpaBaMH W 2) YTO 9TO TMpaBO HapylieHo. Jlamee OH JOMKEH OOOCHOBATh CBOE
TpeOoBaHMe CyNeOHOTO 3ampeTa Ha HENPaBOMEPHOE WCIONIb30BaHME €ro NpaB W/Wid TpeOOBaHWE
BO3MEIICHUS MPUYHMHEHHOTO eMy ymiepoa.

Mon cnocobamu 3auumel aBTOPCKUX TPaB MOHHUMAIOTCS 3aKPEIUICHHBIC 3aKOHOM MaTepHaIbHO-
NPaBOBBIC MEPhl MPUHYIUTEIHFHOTO XapaKTepa, MOCPEICTBOM KOTOPBIX MPOHM3BOJMTCS BOCCTAHOBICHUE
(npu3HaHWe) HapyIICHHBIX (OCHapWBaeMBIX) MpaB M BO3JCHCTBHE HA IpaBoHApymuTess. Poccuiickoe
aBTOPCKOE 3aKOHONATEIHCTBO MPEAOCTABISIET MOTEPIECBIINM JOCTaTOYHO IIUPOKHI BBIOOP CIIOCOOOB
3allUTHI, Pl U3 KOTOPBIX MPEAYCMOTPEH 3aKOHOIaTeNbCTBOM BIepBhIe. B cooTBeTcTBUHU CO cT. 49 3akoHa
P® «OO6 aBTOpCKOM IIpaBe W CMEKHBIX MpaBax» 00JalaTeN MCKIIOYUTEIBHBIX aBTOPCKUX IpaB BIIpaBe
TpeOOBaTh OT HAPYIIUTENS:!) TMPH3HAHUS IMpPaB; 2) BOCCTAHOBJICHUS ITOJIOKECHUS, CYIICCTBOBABIIETO IO
HApyIICHUs MpaBa; 3) TpEKpalieHusl ICHCTBHA, HAPYIIAIOMIMX MPaBO WIA CO3JAIONINX YIPO3y €ro
HapylieHus; 4) Bo3MelleHus yOBITKOB; 5) B3bICKaHHA J0XOJa, MOJYYEHHOTO HApYIIUTEIEM BCIEICTBHUE
HapYIICHNS aBTOPCKUX M CMEKHBIX MPaB; 6) BHIIUIATE KOMIIEHCAIIUH B OTIPEICIICHHBIX 3aKOHOM TIpe/ieiax.

VYkazaHHbIe CITOCOOBI 3alIUTHI HE UCUEPIBIBAIOT COOOM BCEX BO3MOMKHBIX Mep, K KOTOPHIM MOXKET
OpUOETHYTh MOTEPIEBIINHA IS 3al[MThl CBOUX ABTOPCKUX IMpPaB U OXPAHAEMBIX 3aKOHOM HHTEPECOB.
ABTOpCKHE TIpaBa 10 CBOECH MPHUPOAE SIBISIOTCS CyOBEKTUBHBIME TPaXKAaHCKIMH TIPaBaMH, M IOATOMY HX
3allliTa MOXET OCYIIECTBIITHCS C MOMOIIBIO BCEX TE€X CHOCOOOB, KOTOPHIC MPUMEHSIOTCS IS 3aIlUTHI
CYOBEKTHBHBIX TPAXKIAHCKHX MpaB. B dncie Takux croco00B MOXKHO Ha3BaTh TPEOOBAHUS O MPEKPAICHUN
WA W3MEHCHWH IIPaBOOTHOIICHWSA, O TPH3HAHNM HEJCHCTBUTENGHBIM HE COOTBETCTBYIOIIETO
3aKOHOAATENFCTBY HEHOPMATHBHOTO aKTa OpraHa rOCyIapCTBEHHOTO YIIPABICHHS WM MECTHOTO OpraHa
rOCYJapCTBEHHOM BIIACTH, O BO3MEIIICHUH MOPAILHOTO BpE/a U HEKOTOPBIC IPYTHE.



CrnemyeT y4nThIBaTh, YTO IIOMHMO CIOCOOOB 3alIWTHl aBTOPCKHX IIPaB B MX TOYHOM CMBICTE
JeHCTByIOIIEE aBTOPCKOE 3aKOHOAATENbCTBO  IMPEAYCMAaTpPUBAaeT BO3MOXHOCTb IPUMEHEHHS K
HApYUIUTEISIM HEKOTOPBIX donoanumenvuvix cankyu. Tak, cormacHo m. 2 ct. 49 3akoHa P® «O6
aBTOPCKOM MpaBe M CMEXHBIX MpPaBax» MOMHMO BO3MEICHHUS yOBITKOB, B3BICKAHNS HE3aKOHHOTO JIOX0/a
WJIN BBIIUIATHI KOMIICHCAIMY B TBEPJON CyMMe CYyJ UK apOUTpaskHBII Cy[ 3a HapylLIeHUE aBTOPCKUX IpaB
B3bICKMBaeT mrTpad B pasmepe 10% CyMMBI, MpUCYX)AEHHOH CyqoM B moib3y uctna. [Ipu stom cymma
mTpadoB HANPABIIETCAd B YCTAHOBJICHHOM 3aKOHOAATENBCTBOM HOPSAAKE B COOTBETCTBYIOIINE OIOKETHI.
KontpadakTHble 5K3eMIIISpE] Tpou3BeAcHU miu (GoHOrpaMM MOoJJIeKaT 00s3aTeIbHON KOH(pUCKALUU MO
PEILICHUIO CyJa WIN CyIbHM €JHHOJINYHO, a TaKKe MO pelIeHHIo apOuTpakHoro cyna. KoHguckoBaHHBIE
KOHTpaakTHBIE 3K3EMIULIPH NPOM3BEINCHUH IOMIEKAT YHHYTOXKEHHIO, 32 HCKIIOYEHHEM CIIydaeB HX
nepesadn 00JIalaTeNN0 aBTOPCKHUX MpaB Mo ero mpockbe. Kpome Toro, cyn wiam Cyaps €IWHONNYHO, a
TaKke apOUTPaKHBI CyI MOTYT BBIHECTH pEIIEHHE O KOH(HCKAI[MM MaTepHajioB M 00OpyIOBaHUS,
UCIIOIB3YEMBIX AJISI U3TOTOBJIEHHS M BOCIIPOU3BEICHNS KOHTPa(haKTHBIX 3K3EMIUIIPOB IPOM3BEICHHUH.

VYka3aHHBIE CAHKIMM HOCAT aJMHHHCTPAaTUBHBIH, a HE TPaKJaHCKO-TPABOBOH XapakTep |
IPakJaHCKO-IIPaBOBBIMU CHOCOOAMU 3aIIUTHI ABTOPCKUX IPaB B CTPOrOM CMBICIE HE SABISAIOTCS. OnHAaKO
UX BBEIEHHE B aBTOPCKOE 3aKOHOIATENBCTBO SIBISIETCS aOCONIIOTHO OMNPaBAAHHOHN, XOTS M HECKOIBKO
3aI103/1aJ1011, MEPOM.

Kak npaBuio, o61agaTens HapyIlIEHHOTO aBTOPCKOTO MpaBa MOXKET BOCIONb30BaThCs He 1i00bIM, a
6NOIHE KOHKPEMHBIM CHOCOOOM 3auumsl CBOETO IpaBa. 3a4acTylo CHOCOO 3alUThl HAPYIICHHOTO IIpaBa
1160 TMPSAMO ONpenelieH CHEeNHaTbHOW HOPMOW 3aKOHA, JHOO BHITEKAET M3 XapaKTepa COBEPIICHHOTO
npaBoHapyleHus Tak, HampuMep, eclu MpH Oy ONMKOBAHUY NTPOU3BEACHUS HCKAXKEHO UMS €T0 aBTOpa, OH
MOXKET TpeOoBaTh JMIIL BHECEHUS COOTBETCTBYIOUIMX HCHpaBieHud. Yamie, oxHaKo, 00JaaaTento
aBTOPCKOTO TIpaBa IPEIOCTAaBISIETCS BO3MOXKHOCTB OIPENEICHHOTO BBIOOpA Cpenu MOTEHIHAIbHBIX
croco0oB 3amuTel. HanpumMep, B caydae, Korja B pe3yibTaTe HapyIICHNS aBTOPCKUX IIPaB MOTEPIIEBIIEMY
IPUYMHEHBI YOBITKH, OH BIIPaBe IO CBOEMY YCMOTPCHMIO JHOO MOTpPeOOBaTh MX BO3MEINEHHS B MOTHOM
o0beMe, 100 B3BICKATh B CBOIO ITIOJIB3Y JIOXOJ, IOTYyHYCHHBIN HApYIIUTENEM BCIEICTBHE HAPYIICHUS
aBTOPCKHX MpaB, TNOO0 MOTPeOOBATh BBHIIIATE €My KOMIEHCAIINH B ITPeAeaX, yCTAHOBICHHBIX 3aKOHOM.

ITpenycMOTpEHHBIE 3aKOHOM CIOCOOBI 3allUTHl aBTOPCKUX IIPaB HEOOHOPOOHLL HO  Coel
1opuduyeckoll npupode, 9TO TAKKe OKa3bIBACT CYIIECTBEHHOE BIHMAHHE HAa BO3MOXKHOCTU HX PEalTH3aLliH.
HawnGonee pacnpocTpaHeHHBIM B JIUTEpaType SBIACTCS HX IOIPA3JCNCHUE Ha Mepbl 3auumsl U Mepbl
0meemcmeeHHOCMY, KOTOPBIE Pa3IMYalOTCsS MEXIY cO00H MO OCHOBAHUSIM MPUMEHEHUS, COLHUAIBLHOMY
HA3HAYCHUIO, BBIMOJIHSIEMBIM (YHKLIUSAM, NPHHIUIIAM pPEATH3AlUN W HEKOTOPHIM JIPYTUM MOMEHTaM.
[IpakTHdecKyr0 3HaYMMOCTh IPH ITOM HMEET TO OOCTOSATENHCTBO, UTO, IO OOIIEMy MPaBUITy, MEpHI
OTBETCTBEHHOCTU B OTJIMYME OT MEpP 3aIIUTHI IPUMEHSIOTCS b K BUHOBHBIM HapYIIUTEISIM aBTOPCKUX
IpaB M BBIPAXKAIOTCS B JONOJHUTCIBHBIX OOpPEMEHEHMSX B BHIC JIMIIECHUS IPaBOHAPYIIUTEIS
OIIPE/ICNICHHBIX TIPaB M (WJIM) BO3JIOKEHHUS HA HETO JOMOJHMUTENBHBIX OOs3aHHOCTei. HampoTus, mMepsl
3aMUTHl MOTYT OBITH PEATU30BAHBI IO OTHOIICHHWIO K JIIOOBIM JIMIAM, KOTOpPBIE CBOMM IIOBEJCHHEM
HapyIIal0T aBTOPCKUE IIpaBa, XOTsA Obl B CyOBEKTMBHOM IIIaHE MX HE B 4eM ObIIO ympekHyTh. Cpenn
IpakIaHCKO-TIPAaBOBBIX ~ CIOCOOOB  3alIMTBHI aBTOPCKHX IIPaB, IPEIYCMOTPEHHBIX JEHCTBYIOLINM
3aKOHOJATENILCTBOM, MEpaMH OTBETCTBEHHOCTH MOTYT OBITh TPH3HAHBI JIMIIb BO3MEIIECHHE YOBITKOB,
B3bICKAHUE HE3aKOHHO MOIYYEHHOTO JJOXO/a, BhIILIATa KOMIIEHCAINY, a TAKXKe KOMIIEHCAIUs MOPAJIbHOTO
BpeZa; BCE OCTANIbHBIC SBIISFOTCS MEPAMH 3aIIUTHL.

PoccuiickuM 3aKOHOZATENBECTBOM TIPSIMO TIPENYCMOTPEHBI CheyuaibHble Mepbl, HAnpasieHHvle Ha
obecneuenue uUcko8 no Ooanuou kamezopuu oeia. CormacHo ct. 50 3akona PO «OO0 aBTOpckOM mpaBe U
CMEXHBIX IIPaBax» CyJA WM Cy[bsl ANHOINYIHO, a TAKXKe apOUTPaKHBII Cyl MOTYT BBIHECTH OIIpE/eTICHIE
O 3alpelleHHH OTBETYMKY JHOO JHIly, B OTHOIIEHHHM KOTOPOTO HMEIOTCA JOCTATOYHBIC OCHOBAHUS
H0JaraTh, 4YTO OHO SIBJISETCS HapyILIMTENIEM aBTOPCKUX IIPaB, COBEPIIATh ONpPE/EICHHbIC EUCTBUS U (UIH)
0 HAJIOXKEHWH apecTa U M3BATHH BCEX OK3EMIUIIPOB IPOU3BCACHHH, B OTHOLIEHHH KOTOPBIX
IPENIoNaraeTcs, 4YTO OHHU SBJIAIOTCS KOHTpa(akTHBIMH, a TaKXKe MaTepualoB M 00OpyHOBaHHA,
IIpeAHa3HaYeHHBIX U UX M3TOTOBJICHHUS M BOCTIpon3BeneHHs. [lepedeHs neiicTBHI, KOTOPEIE MOTYT OBITh
3aIlpelleHbl OTBETUHKY, BKJIIOYAET U3TOTOBIICHNE, BOCTIPOM3BEICHHE, IPOJIaXy, cady B IPOKAT, UMIOPT

MHOE TIONB30BAHHE, a TaKXXe TPAHCIOPTUPOBKY, XpPaHEHWE MM BJAJCHHE C IENBI0 BBHITYyCKa B
rpakIaHCKUIT 000pOT 3K3EMIUIIPOB MPOU3BEACHHH, B OTHOLIEHMH KOTOPBIX MPEAIONAracTcs, YT0 OHH
SBIISIFOTCS. KOHTpa(aKTHBIMU. YKa3aHHBIE MEPbl PACCMATPUBAIOTCS B KA4EeCTBE JOMOIHUTEIBHBIX TaPAHTHH
3alIMTEl MHTEPECOB o0yafaTeNiedl aBTOPCKUX IIpaB, IOCKOJIBKY OHM HAaNpaBIEHB Ha oOeclieueHHe
HPaBUIBHOTO PACCMOTPEHHS J€Na U PeaIbHOT0 HCIIOHEHHUS Oy IyIero CyaeOHOrO peneHUs.

1. loka3piBaHHE PaBa aBTOPCTBa

st Toro 4T00BI YIIPOCTUTH JOKA3hIBAaHUE MIPpaBa aBTOPCTBA, CT. 15 bepHCKoH KOHBEHIIHU



(hopMyIHpYyeET MPE3yMIIIHIO IPaBOOOTaTaHHs:

«1) Hns Toro, urtoObl aBTOp OXpaHseMbIX Hacrosimed KouBeHumue#dl murepaTypHbIX U
XYHAOKECTBCHHBIX HpOI/I3B€)]€HI/Iﬁ paccMaTpuBajiCd, MpU OTCYTCTBUU AOKA3aTCIILCTB IMMPOTHUBOIIOJIOKHOTO,
KaK TaKOBOM M B COOTBETCTBHM C 3THM JomycKaics B cTpaHax Coro3a K BO30YXICHHIO CyZeOHOTO
OpecliefIoBaHusl MPOTUB HApYIIUTENCH, MJOCTATOYHO, €CIM HMs aBTopa OyneT o0003HaYeHO Ha
IMPONU3BECACHUU OOBIYHBIM o6pa30M. HaCTOfIHlI/Iﬁ IMIYHKT HOPUMCHACTCA, HAXKE €CJIU ITO HUMA SABJIACTCA
TIICEBIOHNMOM, KOT/[a ICEBIOHNM, IPHHATHIA aBTOPOM, HE OCTABIIICT COMHEHHH B €T0 JIMYHOCTH.

(1) MHsrotoBuTeneM KHHEMATOrpaUUecKOro IMPOU3BEACHUS CUUTAETCS, IPU OTCYTCTBUU
JIOKa3aTeIbCTBA IIPOTHUBOIOI0KHOTO, (PU3UUECKOE WIN IOPUANYECKOE JIUIO0, UMS WM Ha3BaHHE KOTOPOTO
0003HaYEHO Ha 3TOM MIPOU3BEICHINH OOBIYHBIM 00pa3OM.

(2) B oTHOmEHWM TPOW3BENCHUH, BBIMYIIEHHBIX AHOHMMHO WJIM IO TCEBIOHHMOM, KpoMe
YKa3aHHBIX BBIIIE B MyHKTE (1), M31aTenb, ©MI KOTOPOro 0003HAUCHO HA MPOU3BEACHUH, IPU3HACTCS, IIPH
OTCYTCTBHM [IOKa3aTeJECTB IIPOTHBOIOIOKHOTO, TPEIACTAaBUTEIEM aBTOpPa, W B 3TOM KadeCTBE OH
[IPaBOMOYEH 3allWINaTh MpaBa aBTOpa W OOecClednBaTh HMX OCYyHIeCTBICHHE. JleicTBHE ITONOXKEHHUH
HACTOSIIEr0 MyHKTa MPEKpaIlaeTcs, KOrAa aBTop pPacKpoeT CBOIO JIMYHOCTh U 3asIBUT O CBOEM aBTOPCTBE
Ha [IPOU3BEICHHE.

(3)/a/. Ina HeomyOIMKOBaHHBIX NPOM3BEIECHHH, aBTOp KOTOPHIX HEHW3BECTEH, HO B OTHOLICHHH
KOTOPBIX €CTh BCE OCHOBaHMS IpEANoONaraTb, YTO OH SBIAETCS TIpaxJaHUHOM cTpaHbl Coro3a, 3a
3aKOHO/IAaTEJILCTBOM TOM CTpaHbl COXPAHAETCA IIPABO HA3HAUUTh KOMIIETEHTHBIN OpraH, IPEACTaBIISIOIIUI
3TOTO aBTOpa M IIPAaBOMOYHBIN 3aIUIIATh €ro MpaBa W OOECIEeYNBAaTh MX OCYLIECTBIECHHE B CTpaHAX
Coro3sa.

/6/. Ctpansl Co103a, KOTOpBIE B COOTBETCTBUH C 3TUM IOJI0KEHHEM IIPOU3BEIYT TaKOE Ha3HAUECHUE,
yBeIoMILTIOT 00 3ToM I'eHepansHOro JlupekTopa IyTeM NMUCHMEHHOTO 3asBJICHUS, COAEPKAIIETO MOIHYIO
MH(OPMAINIO O Ha3HAYEHHOM B TaKOM IOpsAKe opraHe. ['eHepanbHEIH [AUpeKkTop HeMEeIJIeHHO coo0maeT
3TO 3asBJICHHE BCeM ApYruM cTpaHam Corozay.

Heo0xonuMocTs B JOKa3bIBAHUHM aBTOPCTBA BO3HHKAET TOT/A, KOTAA HAJIWYKE Y JIMIA aBTOPCKOTO
IIpaBa IIOJIBEPTaeTcsi COMHEHHIO, aBTOPCKOE IIPaBO OCIIApHBAETCS, OTPHLACTCS WM HMEeTCS peaybHas
yrpo3a Takux AeHCTBUI. 3a4acTy0 HEONPEAEIEHHOCTh aBTOPCKOr0 MpaBa MPUBOAUT K HEBO3MOXKHOCTHU €T0
WCIIONIb30BAHMSl WM, 1O KpaiHeW Mepe, 3aTpyAHseT TaKoe WCIonb3oBaHue. Hampumep, ecim
IIPOM3BEICHHE OITyOIIMKOBAaHO aBTOPOM aHOHMMHO HJIM T10] BEIMBIIIUIEHHBIM HMEHEM, MOXKET BO3HUKHYTh
HEOOXOJUMOCTh IOATBEPXKJCHHUS B CyA€OHOM MOpsJIKE aBTOPCTBA Ha 3TO INpPOU3BEAEHHUE, 0e3 dero
HCBO3MOXHO HHU TICPECAaThb IIpaBa Ha HCIOJb30BAHUC IMPOU3BCIACHUA 110 OOTOBOpPY, HHU 3alIUTHUTH
HapyIlICHHBbIE MpaBa Ha mpou3BereHue. [Ipu3HaHme mpaBa aBTOPCTBAa KaK pa3 M SBIAETCA CPEACTBOM
YCTpaHEHUs] HEONPEIEIEHHOCTH BO B3aHMMOOTHOILICHUSAX CyOBEKTOB, CO3AAHUS YCIOBHH IS pealu3aluu
UHBIX [IpaB U IPEJOTBPALLEHNS CO CTOPOHBI TPEThUX JIMIL AEUCTBUH, MPEMATCTBYIOIUX UX HOPMAIBHOMY
OCYIIECTBIECHHIO.

IIpu3HaHwe mpaBa KaKk CPEACTBO €r0 3aLIUTHI 110 CaMOW CBOEH CYTH MOJKET OBITh pealn30BaHO JIMIIb
B HOPUCAUKIIUOHHOM IMOPAAKE, HO HE NOYTEM COBCPIICHUSA HNCTIOM KaKHX-JIH0O CaMOCTOSTEIbHBIX
OJHOCTOPOHHUX JeicTBuil. TpeOoBaHNe HCTHA O IPH3HAHHUHU IIpaBa OOpAIIeHO HE K OTBETYHKY, a K CyIy,
KOTOPBIl JTODKeH O(UIMaNbHO MOATBEPAWTH HAIM4YHE WIM OTCYTCTBHE Yy WCTIa JAaHHOTO TpaBa. B
OONBIIMHCTBE CIy4aeB TpeOOBaHUME O MPU3HAHMM AaBTOPCKOTO TIIpaBa SBJIsSETCd HEOOXOAUMON
HPENIOCHUTKON IPUMEHEHH WHBIX MPEIYCMOTPEHHBIX 3aKOHOM CIoco0oB 3amuThl. Hampumep, 4ToOsI
B3BICKaTh YOBITKH, CBA3aHHBIE C HE3aKOHHBIM HCIIOIBb30BAHUEM IPOU3BENCHHUS, UCTEIl JOJDKEH JI0Ka3aTh,
4YTO OH 00JaJaeT aBTOPCKUM IIPaBOM Ha 3TO mpousBelcHHE. OnHAKO MHOTAA TpeOOBaHHE O NMPU3HAHUU
IpaBa aBTOPCTBA HMEET CaMOCTOSTEIbHOE 3HAUCHNUE U HE MOTIOIAETCS IPYTUMH CIIOCO0aMU 3aIUThI.

2. loka3biBaHue HAPYLIEHHS IPABa ABTOPCTBA

JlokaspiBaHUe HapyIICHUS MpaBa aBTOPCTBA Ha XYIOKSCTBEHHOE IPOM3BEICHHE B H3BECTHOM
CMBICJIE CIIOKHEEe, YeM B CIIy4asx HapylLleHWH mpaB mateHTooOnanatens. Kak ykaspIBanoch BbIIE, NMPH
JIOKa3bIBaHWW HAPYIIEHHS MIPaB MaTeHTOOOaaTessl Hy>KHO, YTOOBI OTBETYHK JIHOO YTO-TO MPOU3BEI, THO0
ceman; d4ro-TO €Ile, YTO BTOpraercs B (OpMyIy H300pETeHHS, OXpaHsIeMOro MaTeHToM. B ciydae
HapyIlIeHUs MpaB aBTOpa HET TaKOr0 WHCTPYMEHTa, Kak (hopMylia M300peTeHHs, ¢ MOMOLIbI0 KOTOPOTO
MOXKHO ObUTO OBl OmpenenuTh 00beM OxpaHbl. boiee Toro, mpu HapylIEHHH aBTOPCKOTO MpaBa HCTEI]
JOJDKEH JOKa3bIBaTh (PAKT KOMMPOBAHWS €ro mpomsBeneHus. [Ipoctoro akra, CBHICTEIHCTBYIOMIETO O
TOM, YTO JBa NPOMU3BEICHUSA OJMHAKOBBI, HEJIOCTATOYHO, MOCKOJIBKY 1) MpPOU3BEACHUS MOITHU OBITh
CO3/IaHBl HE3aBUCUMO JPYT OT Jpyra; 2) o0a MpoMW3BEACHUS MOTIH MMETh CBOMM HCTOYHHUKOM paborTy,
KOTOpasi BXOIUT B 00J1acTh 00IIEro AOCTOSIHUS. BecbMa BeposTHO, UTO [Ba MHCATENs HE3aBUCHMO JIPYT OT
IpyTra HAMUIOTYT OYCHb MOXO0XHE KHUTHU. [IOCKONBKY CyThIO HapyIIECHHs aBTOPCKOTO IIpaBa SBILIETCS €TO
KONIMpOBaHWE, TO B JJAaHHOM clydyae HApylIeHHS HE MPOUCXOAUT. lcTel MOKET CTONKHYThCS C



TPYJHOCTSIMU IPU J0Ka3bIBAHUH (aKTa KOMMPOBAHHUS €r0 MPOU3BEIACHHS, XOTS B HEKOTOPBIX CIIy4asx 3TO
HE TPECTABIET 0c000r0 Tpyna. Eciam peds HIeT O THICSYSCTPAHUYHBIX POMaHAaX UM TOJHOM COBIACHUN
HUX TCKCTOB, TO TaKO€ COBHAACHUC [JOKA3bIBACT KOIIMPOBAHUEC. OI[HaKO B BYX MeEJI0ausAX
[OCJIEI0BATEIBHOCTD PACIIOIIOKEHUSI HOT MOXKET OBITh YHCTHIM COBIAJCHHEM. B TakoM ciiydae BayKHBIM
JJIEMEHTOM JIOKAa3bIBAHHS CTAHET YCTAHOBJICHHE TOTO, CINBIIIAN HIH HET BTOPOH KOMIIO3UTOP METOIHIO
HIEpPBOTO.

Bo3MoJKHBIE HapyIlIeHHs TpaBa aBTOPCTBA MOTYT COCTOSITh KaK B INPHCBOCHHH Yy>KOTO aBTOPCTBA
(mnarmar), Tak ¥ B OTPHIIAHUH aBTOPCTBA TOTO JIMIIA, KOTOPBIM CO3/1aH0 mpom3BeneHue. Haubonee rpyosim
HAPYIICHUEM SIBIISICTCS TIOJIHOE WJIM YaCTHYHOE MPUCBOCHHE IyKOTO aBTOPCTBA. Halle BCero 3To sIBIACTCS
Pe3yNIbTaTOM yMBIIIICHHBIX AeWCTBUil HapymuTens. OnHAaKO U TOr/a, KOraa NpaBo aBTOPCTBA HAPYIICHO
[0 HEOCTOPOXKHOCTH MO0 BOBCe 0€3 BUHBI, OHO MOJUICKUT BOCCTAHOBICHHIO. TaK, €ClM M31aTelbCTRO,
OIyOJIMKOBAaBIIee [TPOU3BEACHHE, OUIMOOYHO MIPUIIHCATIO aBTOPCTBO Ha HETO JPYroMY JIMILY, OHO JIOJDKHO
UCTIPaBUTh CBOIO OIMMOKY aJeKBATHBIM CIIOCOOOM.

3. CpeacTBa 3aIIMTHI IPaBa ABTOPCTBA

B cootBerctBuu ¢ nonoxenusmu Cornamernss TPUTIC, B KOTOPOM OMpeIeIeHbI CPEICTBA 3alUThI
BCEX THIIOB MHTEIUICKTYAIbHONW COOCTBEHHOCTH, CTPAHBI-YUACTHHUIIBI JOJDKHBI UX MPUMEHSATH B 3aIUTE
AaBTOPCKUX MpaB B o0beMe, HE MEHblIeM, 4YeM 3T0 mnpeaycMmorpeHo CornamenuneM. CoriameHueM
npenyCMaTpUBaeTCs, HO He OOBSIBISIETCS O00sI3aTeNbHBIM HCIOJB30BaHHE TAKOTO CIOCco0a 3allUThI, Kak
B3bICKaHUE INTPAOB, OMPEIACICHHBIX 3aKOHOM, XOTS 3TO SIBISICTCS JOBOJBHO PACIPOCTPAHEHHOMN
NPaKTHKON B JieflaX O HAPYIICHUH aBTOPCKUX IMpaB. 3a4acTyio ObIBACT TPYIHO WM JaXKe HEBO3MOMKHO
HOJICYNTATh Pa3Mep IeHCTBUTEIBHBIX YOBITKOB, IPHYMHEHHBIX HapyLICHHEM. BMecTe ¢ TeM OYEeBHIHO, YTO
yOBITKH ObLTH. OTKa3 OT MPUMEHEHHUS KaKUX ObI TO HH OBIJIO Mep OB ObI ICHCTBHEM CIIUIIIKOM MSATKUM I10
OTHOIICHUIO K HAPYIIUTEII0 W HECHpPaBEeIIMBLIM IO OTHOIICHHIO K MpaBoobiamarento. Takue crocoObl
3allIUThl, KaK BOCCTAHOBIICHHWE MOJIOKECHUS, CYIIECTBOBABIICIO 0 HApYIICHHs IIpaBa U MHpeceveHHe
JEeUCTBUL, HAPYIIAOUIMX 3TO MPaBO, MOTYT MPEAYNPEIUTh MPUYMHEHHE YOBITKOB B OymylieM, HO
OCTaBIISIOT YK€ TIOYYCHHYIO HApYyIIUTENEeM MPUOBLIH Y HETO U HE MPEAOCTABISIOT HUKAKOH KOMIICHCAIIUN
npaBoobnangarento. [1o 3Tol HpHuYMHE B 3aKOHOJATENHCTBE 00 aBTOPCKHX MpaBaX BO MHOTHX CTpaHax
JISUCTBYET MOJIOKECHUE O TaK Ha3bIBAEMOM (DUKCHPOBAHHOM 00BeMe yOBITKOB, KOTOPBIN yCTAHABIUBACTCS
M0 YCMOTPEHHIO CyJa B Mpeeiax, MPeIyCMOTPEHHBIX 3aKOHOM 00 aBTOPCKHX IMpaBax. 3a4acTyio pasMmep
BO3MEIICHUS YCTAHABJIMBACTCSA Ha JOBOJHHO BBICOKOM YPOBHE C TeM, YTOOBI OJHOBPEMEHHO M KapaTh
NpaBOHAPYILIUTENS, U JeUCTBOBATh KaK ycTparieHue i apyrux. CyliecTBoBaHHE B HEKOTOPBIX CTpaHax
KOHCTHUTYIIMOHHBIX OTPaHMYCHHH HA WCIOJNb30BaHUE KBa3MMEpP YTOJIOBHO-IIPABOBOTO XapakTepa B
IPaKJAHCKUX JIeJlaX MOXKET MPUBECTH K OTKAa3y OT MHCTUTYTAa (DUKCHPOBAHUS 3HAYUTEIHHOTO 00BeMa
YOBITKOB.

Tak ke, KaK U B JieaX O MATEHTHBIX HAPYILICHHUSX, B [lefaX O HAPYIICHHH aBTOPCKUX IPAB MOXKET
OBITH BBIHECCHO PCIICHHE O BO3MEUICHHH YOBITKOB M B TEX CIydYasX, KOIJla HAPYIIUTEIb HE 3HAN, YTO
JeUCTBYeT HPOTHBONPAaBHO. BO MHOIMX CTpaHax HE CYyLIECTBYeT NCUCTBYIOLIMX CHUCTEM DPErHCTpaIiu
ABTOPCKHX IMPaB, HATIOI00KE CHCTEM PErHCTpaIlii MaTeHTOB. [103TOMY U3/1aTeNb, KOTOPOMY MpEIIaraeTcs
PYKOIKCH MPOU3BEACHUS, HE MOXKET YCTaHOBUTH, uTo 3TO miaruatr. Jaxke B CIIA, rae aBTopckue mpasa
pEeTHCTPUPYIOTCS, (PUKCHpYeTCsl TOJBKO Ha3BaHWS MPOM3BEACHMH, YTO Majo moMoraeT B Oopwde ¢
[UIATHATOM, MOCKOJBKY IUIATHATOPHI Yallle BCEro0 MEHSIOT HMMEHHO Ha3BaHue. M, TeM He MeHee, B
OOJIBIIIMHCTBE CTPaH 3aKOHOIATEIBCTBOM IIPEIyCMATPHBACTCS BO3MEHICHUE YOBITKOB AK€ B CIIydasx
HEYMBIIIJICHHOTO HApyIICHUs aBTOpPCKUX TmpaB. Ilo Mepe Toro, kak uepe3 VHTEpHET MPOXOIHUT Bce
00JpIMi 00BEM aBTOPCKHX paboT, cTano jerde OOHApYKUBATh IUIATHAT, TTOCKOJIBKY MOXKHO TPOBOJUTH
ABTOMATHU3UPOBAHHBIN MOKCK KyCKOB TEKCTa B BBI3BIBAIOIIMX MOJO3pPEHUE paboTaX, UCHONB3Ys IS 3TOTO
TEXHIYECKHE BOSMOXKHOCTH MHTepHeTa” .

Bo3melienne yObITKOB, B3bICKAHUE C HAPYILIHUTENS HE3aKOHHO MOJYYEHHOTO J0XOJa WM BbIMIIaTa
UM KOMIICHCAI[MU MPEACTABISAIOT cOOOU OMMH W3 HauOosiee NeHCTBEHHBIX CMOCOOOB 3aIlUThI aBTOPCKUX
npaB. B maHHOM cilyyae MMYIIECTBEHHBIH MHTEPEC MOTEPIICBIICTO YAOBICTBOPICTCS 3a CUCT JCHEKHOMN
KOMIICHCAILIUH [TOHECEHHBIX UM UMYIIECTBEHHBIX MOTEPh. [IpH 3TOM Takasi KOMIIEHCAIHSI MOXKET ObITh JIHO0
[PsSIMO yBsI3aHA C Pa3MepOM MPHYHMHEHHOrO Bpea (BO3MEIeHHE YOBITKOB), JIMOO CBsI3aHA C HHUM JIHIIb
KOCBEHHBIM 00pa30M (B3bICKaHUE HE3aKOHHOTO J0X0J1a), INOO BOOOIE OTHOCHTEIFHO HE3aBUCHMA OT HETO
(BbitaTa KommeHcarmu). CieayeT OTMETHTh, YTO XOTS BO3MOXKHOCTh KOMIICHCAIIMM HMYIIECTBEHHBIX
[OTeph [OMYyCKanach M paHee ICHCTBOBABIIMNM aBTOPCKUM 3aKOHOIATENLCTBOM, B HACTOSIICE BpEMs
MpaBWiia BO3MEIICHUS Bpela B paccMaTpuBaeMol cdepe mperepriend CymIeCTBEHHbIE H3MEHEHWs. B
YAaCTHOCTH, ©CJIM paHbIlie pa3Mep YOBITKOB HEPEIAKO OrPaHMYHMBAJICS HOPMATHBHBIMUA aKTaMH, a Ha

2 CwM., HaripuMep, cTpaHuny B MHTepHeTe, http:/www.altavista.com wim http://www.rambler.ru , nin http://www.aport.ru
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MPaKTUKE Yallle BCEro CBOAWICA K B3BbICKAHHIO B MOJb3Y MOTEPIEBLIET0 TOrO FOHOpapa, KOTOPBIA emy
npuyuTancs Obl MPU HOPMAajIbHOM HCIOJIB30BAHUU NPOU3BEACHUS, ceddac MOSIBHIACH BO3MOXKHOCTD
B3BICKUBATh C HapyIIMTENsl YOBITKM B TOJHOM oObeMe. Kpome Toro, moTepmeBIIMKA MOXET BBIOpaTh
KOHKPETHBII MeTOJl BO3MEILEHHUS Bpela, YTO BO MHOTOM OOJIeryaer 3ajady [0 3allUTe ero HapyIIeHHBIX
UMYIIECTBEHHBIX HWHTepecoB. HakoHel, mpaBoM Ha BO3MEIIEHHE Bpeda CTald MOJb30BaThCci BCE
o0J1agaTeny aBTOPCKUX MPaB, B TOM YHCIIE U JIMIA, KOTOPbIE MPHOOPETAIOT 3TH MPpaBa o J0TOBOPaM.

B cootBerctBuM ¢ m. 1 cT. 49 3akona P® «OO6 aBTOPCKOM MpaBe U CMEKHBIX MpaBax» OCHOBHOM
(hopMoif KOMIIEHCAlMM MPUYMHEHHOTO MOTepIeBIIeMYy yiiepba sBiseTcs Bo3MelleHue yOrITKoB. Ilof
yOBITKAMH Pa3yMEIOTCSl PacXofbl, IMPOMU3BEACHHBIC JHUIIOM, IPaBO KOTOPOIO HAPYyIIEHO, yTpaTa WM
TIOBPEKICHIE €0 NMYIIECTBa (peanbHBI ymiepd), a TakKe HEMOTy4YeHHBIE JTOXOIBI, KOTOPBIE 3TO JIUIO0
TOTYYHIIO OBl TpU OOBIYHBIX YCIOBHAX 000pOTa, €ciau OBl ero MmpaBo HE ObUI0 HAPYMICHO (YMyIEeHHAs
BbIrosa). B paccmaTtpuBaeMoil 007acTH B COOTBETCTBHHM C OOIIUM MPaBUIOM YOBITKM BO3MEIIAIOTCS B
noJgHOM oOBeMe. B kadecTBe mpmMmepa peanpHOro yiiepOa MOXKHO yKa3aTh Ha PacXoibl, 3aTpadcHHBIC
MOTEPHEBIIUM Ha YCTpAaHEHHME HMCKa)KEHUI NpPOM3BENEHHMS WIM Ha BOCCTAHOBJIEHHE MaTEPUAIbHOIO
HOCHUTEJISA, KOTOPBIH MOBPEX/IEH WM YHUUYTOXKEH HapyIIUTEIeM aBTOPCKUX MpaB. Bo3MerieHuio moajiexar
TaKKe PacxoJbl Ha OKa3aHHE IOPUIUYECKON MOMOINH TI0 3alUTe HAPYIIEHHBIX aBTOPCKUX MM CMEKHBIX
paB, Ha YIUIaTy MOLLIMHBI IPU NPEABABICHUN UCKA B CYA U T.II.

l'opazno wame, ogHaKo, YOBITKM B paccMaTpUBacMON OOJACTH BBIPAXKAIOTCS B TOH yMyIIEHHOMN
BBITOZIC, KOTOpasi Moryia OBITh TOJIyYCHAa B YCIOBHSX HOPMAaJbHOW peaju3alid MpaB U o0s3aHHOCTEH
YYaCTHUKOB aBTOPCKUX MIPaBOOTHOIIEHUH. [IpeacTaBisercs, 9To B HACTOSIIEE BPeMs 3TOT BUJI YOBITKOB HE
MOJKET CBOJIUTHCS TOJBKO K BBIIUIATE TOTO TOHOPapa, KOTOPBIM MOIy4H Obl aBTOP, €Ciu Obl ero mpasa He
ObUTH HAPYILICHBI.

Bo-nepBeIX, AeicTBYyIOIIEE aBTOPCKOE 3aKOHOJATENIbCTBO, KaK YXE OTMEYaloch, OTKa3ajJoCh OT
HOPMHUPOBaHUS aBTOPCKOTO BO3HAIPaXIEHHUS, COXPAaHUB JMIIb MHUHUMAJbHBbIE CTaBKH, KOTOpPbIE B
cootBeTcTBUH C M. 3 cT. 31 3akoHa PD «O0 aBTOPCKOM IIpaBe U CMEKHBIX IpaBax» YyCTAHABIMUBAIOTCS
[IpaButenbcTBoM P® 3a oTHeibHBIC BHABI HCIIOJIBE30BAaHUS TPOHM3BEACHUN M OOBEKTOB CMEKHBIX TIPaB.
Bmecte ¢ TeM opueHTanus Ha MHHAMAIBHBIE CTaBKH ObDIa OBl SIBHO HECIPaBEIMBOM MEpPOH MO
OTHOILIGHUIO K TOTEpreBIIMM. B3bickaHue jXe BO3HArPaXIEHHA MO0 MaKCHMalbHBIM CTaBKaM, 4TO
IIPAaKTUKOBAJIOCh B IIPEKHUE TO/IbI, cefyac HEBO3MOXKHO. Bo-BTOpPBIX, €ciy ynyllieHHas BBI'Oa CBOAMIIACh
OBl K HEBBIINIAUEHHOMY TOHOpApy, 5Ta Mepa OTBETCTBEHHOCTH CTaHOBHIJIACH OBI SBHO HECOM3MEPHMOH 110
CPaBHEHHUIO C JPYTUMH MPEeIyCMOTPEHHBIMH 3aKOHOM CIIOCOOAMU KOMIIEHCAIIMHM YMYIIEHHOW BBITOIBI.
[ToaTomMy B KauecTBe yMyIIEHHOW BBITOJBI IOJKHA PacCMaTpUBATHCS MO MEHbBINEH Mepe BCs Ta MPUOBLIb,
KOTOpasi HE3aKOHHO NOJIyYeHa HapyIIUTEIeM aBTOPCKOIO WIIM CMEKHOTO NpaBa.

O06ocHOBaHKE pa3Mepa MPUUMHEHHBIX YOBITKOB, BKJIIOUAs YIYIIEHHYIO BBITOMY, ABISETCS 3a1adyen
caMoro moTepresiiero. MM xe nokas3piBacTcsl caM (hakT HapyIICHHS MPUHAUIEKANIMX €My aBTOPCKHUX
IpaB, a Tak)Ke MPHYUHHAS CBA3b MEXIy HApYIICHHEM €ro IpaB U BO3HUKIINMHK YOBITKaMu. UTo Kacaercs
CYOBEKTHBHOTO YCIOBHUSI OTBETCTBEHHOCTH, TO HAPYIIHUTEIh aBTOPCKUX IIPaB MPEAIONAraeTCsi BHHOBHBIM
JI0 TEX IOp, ITOKa UM He OyJeT JOKa3aHO MPOTHBHOE.

ITo obmemy npaBumiry, YOBITKH B3BICKUBAIOTCS B ICHEKHOH (hopme. BmecTe ¢ Tem cienyer UMeTs B
BUJy, 9TO aBTOPCKOE 3aKOHOAATENECTBO IOMYCKAeT Iepemady oONamaTelro aBTOPCKOTO IpaBa IO €ro
TpeOOBaHMIO KOHTPA(PAKTHBIX SK3EMIUIIPOB MPOM3BEACHUS WIM (POHOTPAMMBI, 32 CYET KOTOPBIX MOTYT
MOJHOCTRIO WJIM YaCTUYHO NOKPBIBAThCSA NpHYMHEHHBIC YOBITKH. Ecim morepmeBmero Takas gopma
BO3MEIIEHUS YOBITKOB HE YCTpaWBaeT, OH MOXXET HacTauBaTb Ha JIEHE)KHOH KOMIIEHCAllUU €ro
HUMYIIECTBEHHBIX TIOTEPb.

ITockonbKy MOKa3aTh HANMW4KUE YOBITKOB M 0OOCHOBATh MX pa3Mep, OCOOCHHO B YaCTH YNyIICHHOM
BBITOJIbI, OBIBACT HE BCET/AA MPOCTO, 3akoH P® «O06 aBTOPCKOM MpaBe M CMEXKHBIX MpaBax» MPEIOCTABISAET
MOTEPIIEBIIUM BO3MOXKHOCTh KOMIIEHCHUPOBATh IIOHECEHHbIE HMH YOBITKM JBYMs JIpYTHMH, Oojee
MPOCTBIMH CITIOCOOAMH.

Bo-nepBbIX, OHH MOTYT B3BICKAaTh C HapyLIUTENs B CBOIO IOJIb3Y BECh NOXOJ, MOJIYYEHHBIM UM
BCJIE/ICTBHE HApYyLICHUS aBTOPCKUX M CMEXHBIX IpaB. HerpyaHo 3ameTuTh, YTO B JAHHOM clyyae
OTBETCTBEHHOCTh HAPYIIUTENS CYIIECTBEHHO IOBBIIIACTCS, TaK KaK Peub UAET O BCEM €ro HE3aKOHHOM
JI0X0JIe, a He O MOoJy4eHHOH UM npuObuTH. KpoMme Toro qoka3arh pasMep J0X0/a, o 00eMy NpaBuiy,
ropaszo npoiie. B 4acTHOCTH, 3TO MOXeET OBITh CIIEIAHO U PACYCTHBIM IIyTEM, UCXOJIs, HAlIpUMEp, U3
o0BeMa THpaXKa ¥ CTOMMOCTH OJTHOTO SK3eMILISpa MPOU3BEICHISL.

Bo-BTophIX, oONamaTenyu HApPYIICHHBIX AaBTOPCKUX TMPaB MOTYT IOCTYIHUTh €IIe IPOIIe,
noTpeOOBaB OT HAPYLIMTEIS BBIIUIATHI KOMIICHCAIMH. Pa3Mep KOMIICHCAIUU ONpeelseTcs o
YCMOTPEHHUIO CyJia WM apOUTPaKHOTO CyJla Ha OCHOBaHHMH KCKa MOTepIieBiero B cymme ot 10 mo 50
000 MUHMMAaJIEHBIX pa3MEPOB OILIATHI TPY/Ia, YCTaHABIMBAEMbIX 3aKOHOIaTeNbCTBOM PO,

Kak mokaspiBaeT cyneOHas MpakTHKa MOCIEIHUX JIeT, TpeOOBaHHE O BBHIIIATE KOMIIEHCAIUU



ABJSIETCSI CaMbIM PACIPOCTPAHCHHBIM METOJOM BO3MEILEHHSA YOBITKOB, IPUYMHEHHBIX HAPYyIIECHHEM
AaBTOPCKUX M CMEXHBIX MpaB. Ero momynspHOCTh OOBSICHAETCS UMEHHO TEM OOCTOSTEIHCTBOM,, UTO
UCTel B JAHHOM CJy4ae JOJDKCH JOKa3aTh JIMIIb caM (pakT HapyILICHHUs ero MMYILIECTBEHHBIX MpaB,
YTO NOApa3yMeBaeT U NPUYMHEHNE eMy yOBITKOB, HO HE 00s13aH 0OOCHOBBIBATh UX pa3Mep. Y UUThIBas
3TO OOCTOSTENBCTBO, MHOTHE HApYLIUTEIH, OCOOEHHO TOTJAa, KOIJa HHTEPechl IOTEPIEBIINX
NPEACTABISIOT OpraHM3allly, 3aHUMAIOIIMECs yNpaBlICHUEM aBTOPCKUMH (CMEXHBIMH) MpaBaMH Ha
KOJUIGKTUBHOM OCHOBE, a CaMO HapyLICHHE AOCTATOYHO OYEBUIHO, BBHIJIAYMBAIOT MOTEPIICBIINM
KOMIIGHCALMI0 B JOOPOBOJILHOM mopsanke. Pazmep kommeHcanuu KojeOneTcss B 3TOM clydyae B
untepBaie oT 20 a0 100 MHHMMAJIBHBIX pa3MEpPOB OIUIATHI TPyZa 3a OJHO OE370rOBOPHOE
UCIIOJIb30BaHuE Ipou3BeeHus. Koraa e B mpouecce neperoBOpoB IOTOBOPUTHCS HE yIAETCS U AEI0
JOXOAMT 1O CyZAa, pa3Mep KOMIIEHCAMHd B aOCOMIOTHOM OOJBIIMHCTBE CIIy4acB 3HAYNUTEIbHO
MIPEBHIIIAET YKa3aHHbIE CYMMBI.

IIpu ompeneneHNr KOHKPETHOTO pa3Mepa KOMIIEHCALMU CYJbl YYHUTBHIBAIOT IMpeaIoiaraeMbli
pa3sMep YOBITKOB IIOTEpPIIEBIIEro, pa3Mep HW3BJICUCHHBIX HApyIIUTENIEM JO0XOJ0B, MAaclITaOHOCTh
HapyIIeHUs, KOJMYECTBO MOTEPIEBIINX, CTENIEHbh BUHBI HAPYIIUTENS U HEKOTOphIE ApyTUe (PaKTOPHI.
Ha mpaxTuke pasmep KOMIICHCAllMW, Ha3HAYEHHBIH CyIOM, BapbUpPyeTCsl B OOJBIIMHCTBE CIy4aeB OT
100 mo 1000 MUHUMANBHBIX Pa3MEPOB OIUIATHI TPYJA, XOTS MO KPYITHBIM JIeIaM JOCTUTAET M OOJBIINX
cymMm. Ilo obmemy mpaBmly, KOMICHCAIMsl Ha3HA4aeTCsl MCXOIS M3 TOrO pasMepa MHHUMAalbHOM
OIIJIaTHl TPyJa, KOTOPbI AeWCTBOBAJ HA MOMEHT HapylleHHs npaBa. OQHAKO MOCKOJIBKY OY€Hb YacTo
HapyLIeHUs1 HOCAT [UIALIMHCS XapakTep, a WHOT/AA He SBISIOTCS OKOHYEHHBIMM W Ha MOMEHT
BBIHECEHUSI CyIEOHOrO PEIICHMs, B pacyeT AO/DKHO NPUHHUMAThCS U HW3MEHEHHE MHHHMAJIbHOTO
pasMepa orIaThl Tpyaa.

H. AaMuHHCTpaTHBHBbIE CAHKIHH 32 HAPYILIEHHE ABTOPCKHUX NMPaB MyTeM UMIOPTA MUPATCKOI
NPOAYKIMH

BoccraHoBieHre HapyLIICHHBIX IIpaB B CyJax IPaXKJaHCKOM MOPUCOUKIMNA — HE BIIOJIHE
JocTaTO4YHast 3alMTa B 0O0JacTH aBTOpCKMX IMpaB. llupaTel neHCTBYIOT wH3jAajeka, 4YacTo U3
«3aMOPCKHUX CTpaHy». B ciyuae BB0O3a MUpPATCKON NMPOAYKLUUH B CTPaHy HE BCErla €CTb BO3MOXXHOCTh
IPEeAOTBPaTUTh €€ paclpocTpaHeHue. [103ToMy BO3HMKaeT cephe3Has IOTPEeOHOCTH B crocode
ONIOKMPOBaHMS IMUPATCKUX TOBApOB Ha rpaHUNe. [IpyM 3TOM YECTHBIH HMMIIOPTEpP MOJDKEH OBITh
3alIMIICH, €CIM OH MOXKET J10Ka3aTh, YTO BBO3MMAs MM NPOIYKLHUS HE HapylIaeT aBTOPCKOTO Mpasa.
Cratbsa 16 bepHCKOW KOHBEHIIMH COIEPXHT IOJIOKEHHE, OTKPBIBAIOIIEE BO3MOXHOCTH H3BIMATh
KOHTpa(aKTHYIO MPOTYKIHIO, HO, K COKaJICHHUIO, CTaThe HEJAOCTAET YETKOM perfaMeHTalluu:

«(1) KontpadakTHsie S5K3eMIUISIPbl IPOU3BEACHHUS MONICKAT apecTy B 000 crpane Coro3a, B
KOTOPOH 3TO MPOU3BEACHHUE MOJb3YETCs IPABOBOM OXPAHOM.

(2) IlonmoxeHus NPeNIIECTBYIOLIEIO IIyHKTa INPHUMEHSIOTCA Talkke M K IPOU3BEICHUAM,
MIPOUCXOMAAIINM U3 CTPaHbl, B KOTOPOI NMPOM3BEIACHUE HE OXPAaHAETCS WM MEPecTano MOJIb30BaThC
OXpPaHOM.

(3) Apect Hajaraercst B COOTBETCTBHH C 3aKOHOJATECIIHCTBOM KaXKIOW CTPaHBD».

B cBs31 ¢ onpeneneHHON HEUeTKOCThIO JaHHOHM cTaThi KOHBEHIIMN, MHOTHE CTPaHBl HE BBENIH B
CBOE 3aKOHOJATENLCTBO CTaTed, (OPMYJIMPYIOIIMX MEXaHU3M H3BATHS TOBapa IMpPH TaMOKEHHOM
nocmotpe. Yactuuno 31a cutyanus ucnpasieHa Cornamenuem TPUIIC. B ct. 51 yka3piBaeTcs:

«CTpaHbl-y4yaCTHHUIIB! JOJDKHBI B COOTBETCTBUHM C H3JI0KEHHBIM HIDKE MPUHSTH IPOLEAYDHI,
Jarole NpaBoo0IagaTeNio, UMEIOIEMY Cepbe3HbIe OCHOBAHHUS OIACAaThCs, YTO CYLIECTBYET yrposa
BBO3a KOHTpa(hakTHOW WM MOAAEIbHOM MO TOBAPHOMY 3HAKy NPOIYKLHWH, MpaBO OOpaImiaThCs ¢
IMCbMEHHBIMHU 3asIBJICHUSIMU B KOMIIETCHTHBIE aIMUHUCTPATUBHBIC WM CyJeOHBIC OpraHbl AJs TOTO,
YTOOBI TaAMOXKCHHBIC BJIACTH OTCPOYIIN TAMOXKEHHYIO OYHCTKY M CBOOOIHOE oOpalieHue momo0HoH
OPOIYKIIHNY.

ITonsTHe «mupaTcKas NpoayKuus» B COTIalleHny ONPEAEICHO CIEAYIOINM 00pa3oM:

«... JIrobast mpoayKIys, KOTopasi MpeaCcTaBiseT co00N KOMHMIO OpUTHHAJA, H3TOTOBIECHHYIO 0e3
cormacus IpaBooOnajzaTenss WM JIMIa, YIOJHOMOYSHHOTO MpaBooOJiaaTeieM B CTpaHe
M3TOTOBJICHUS, U KOTOpas MPSIMO MJIM KOCBEHHO BOCIIPOM3BOIUT 3TY KOIIMIO, Yb€ W3TOTOBJICHHUE YKE
SBUJIOCH HAPYIIEHHEM aBTOPCKOTO MJIM CMEXHBIX IIPaB B COOTBETCTBUU C 3aKOHOIATEILCTBOM CTPaHBI
UMIIOPTEPay.

TakuM 00pa3oM, yka3aHHbIE MPOLEAYpPHl MPSIMO HaleJeHbl Ha CIydyad 3aJepXKaHus Ha TPaHHUIIC
[IUPAaTCKOM MNPONYKIMM, a HE Ha pa3pellieHUuE CIOPHBIX CIy4aeB INpU3HAHMUS AaBTOPCKUX IIpaB MM



YCTAaHOBJICHHUS WX HapymieHus. {1t TOro 4ToObl 3allUTHTE UMIOPTEPa, OT 00JIAaTeNs] aBTOPCKOTO IIpaBa
TpeOyeTcsi MpeACTaBUTh «aJeKBAaTHBIE J0KA3aTEeNbCTBA» MPaBooOIagaHusl U 00ecneunTh «Oe30MacHOCTh
WM CTpaxoBaHue» uMmnopTtupyemoro rpysa. CornamenueM TPUIIC npexycMaTpuBaeTcsi, 4TO TPy3 MOXKET
OBITH 3amepikaH Ha CPOK [0 JECATH THEH, 9TO NaeT MpaBOOOIagaTeIio BOZMOXKHOCTE OOPAaTHTECS B CYA.
Ecnu r1py3 xpaHuTcs ¢ HapyumieHueMm mpaBuii, CoriaiieHue MNpeaycMaTpuBaeT KOMIICHCALUIO 3a
IPUYMHEHHBIN yIepO, BHIMJIAYNBAEMYIO UMIIOPTEPY, TPY300TIPABUTEIIIO HIIH BIIaICIbILY.

ITo oOmemy mnpaBWIy, TaMOKCHHBIE OPTaHBl HE IOJDKHBI PaCIPOCTPAHATH HHOOPMALHUIO O
PEKBU3UTAX 3TUX JIML, PABHO KaK U O KOJIUYECTBE UMIIOPTHUPYEMOTO Ipy3a, Kak TOro TpeOYIoT mpaBuiia
oxpanbl komMmepueckoil TaHbl. Ongnako Cornamenune TPUIIC paspemiaeTr npoBeeHHE UHCIIEKIIMH ITpy3a
[0 TIOpYyYEHHIO OO0NamaTensi aBTOPCKOro mpaBa. OHO Takke [eaeT BO3MOXKHBIM PacKpBITHE EMYy
MHPOPMAITIH, €CIH yCTaHABIUBACTCS (aKT HAPYIICHUS €TO TpaB.

VYcioBus M MOPSAOK TPUMEHEHHs] Mep aJIMHHHUCTPAaTHBHONW OTBETCTBEHHOCTH 3a HapyIIEHHE
aBTOpCKUX TpaB B Poccuiickoii denepanuu ycranapnuarotcs cr. 48—49 3akona PO «O6 aBTOpckoM
TpaBe W CMEXHBIX mpaBax», ct. 10, 12, 22, 221, 23, 24, 27, 28, 29 3axona PCOCP «O xOHKypeHIIUU U
OTPAaHUYECHUN MOHOIOJIUCTUYECKOU ACATEIBHOCTH HA TOBAPHBIX PBIHKAX», CT. 1504, 1572, 202, 241, 290
KoAIl. 3akon P® «O06 aBTOpCKOM IpaBe W CMEXHBIX IIPaBax» IMOMUMO OOLIEH CCBUIKM Ha TO, 4TO 3a
HapyllIeHUe MpeIyCMOTPEHHBIX HACTOSIIMM 3aKOHOM aBTOPCKUX IpaB HAacTyHaeT aJMHUHHUCTPAaTHUBHAS
OTBETCTBEHHOCTb B COOTBETCTBUU C 3aKOHOAATENbCTBOM Poccuiickoit ®Depepamuu (m. 1 cT. 48),
IpeayCMaTPUBAET ABE KOHKPETHBIEC aIMHHUCTPATHBHO-TIPABOBBIC CAaHKIINH.

[Ipexxne Bcero, cormacHo M. 2 cr. 49 3akoHa cya Wid apOUTPaXKHBIH CyJ MOMHUMO BO3MEIICHHS
yOBITKOB, B3bICKaHMs J0XOJa WIM BBHIJIATHI KOMIIEHCALIMU B TBEPAOH CyMMe 3a HapyLICHHE aBTOPCKHX
IpaB B3BICKUBACT wmpag B pazmepe 10% oT cyMMBbl, IPUCYXICHHOM CyIOM B moin3y uctia. Cymma
mTpadoB HAIPABISICTCS B YCTAHOBICHHOM 3aKOHOIATENHECTBOM IOPSIKE B COOTBETCTBYIOIINE OIOKETHI.
Kak Buaum, ykazaHHas CaHKUUS, HMEOMAs aJAMUHUCTPATHUBHO-IPABOBYIO IMPUPOAY, SBISETCS
JIOTIOJIHUTENILHOW KapaTeIbHOM MEpOH BO3ACHCTBUS Ha IpaBOHApYIUMUTENEH, AECHCTBUSAMHM KOTOPBIX
HApyIICHBl HMYIIECTBEHHBIC HWHTEpechl oOmamareneil aBTopckmx mpaB. OHa TpUMEHSETCS HE
CaMOCTOSITENIFHO, a JIMIIb BMECTE CO B3BICKAHHEM YOBITKOB B OTHON M3 JOMYCKAaeMBIX 3aKOHOM (OpM U
MPSIMO 3aBUCHUT OT pa3Mepa NPUCYKACHHOU B MOJIB3Y UCTIA CYMMBbI BO3MEILICHUS.

ITo cMmBICTy 3aKOHA B3BICKaHWE JaHHOTO INTpada SBISIETCS HE TONBKO 1pasoM, HO U 00S3AHHOCHbIO
CylIa, KoTopas, OJHAKO, Ha TMPaKTHKE B OONBIIMHCTBE CIyYaeB CyJaMH He BBIMOJHAETCS. Ha Hamm Birmim,
noio0Has MPaKTUKa PaCXOAMUTCS C MPsMBIM TpeOoBaHueM II. 2 cT. 49 3akona PO «O06 aBTOpckoM mpase 1
CMEXHBIX TpaBax» M SBJSIETCSA OJHUM U3 KOCBEHHBIX MOATBEPXKIEHHI TOTO, YTO POCCHICKHE CYJbH MOKa
ele He OCO3HAIM B IIOJIHOW Mepe BaKHOCTh OOPHOBI ¢ MHPaTCTBOM. Mexy TeM U3 3aKOHa SICHO CIEIyeT,
YTO yKa3aHHAasl CaHKIMA JOJKHA MPUMEHATHCS K MIPaBOHAPYIIUTENSAM aBTOMAaTH4YEeCKH, O€30THOCUTENBHO K
TOMY, IIPOCUT JH 00 3TOM IOTEPIIEBIINI HIIH HET.

Jpyroii amMUHHCTPaTUBHOW CaHKIMEH sBIseTcsS mpemxycMoTpeHHas 1. 4 cr. 49 3akona PO «06
AaBTOPCKOM TIpaBe M CMEXKHBIX MpaBax» KoHuckayus KOHTPa(paKTHBIX IK3EMIULIPOB MPOU3BEACHIUS, a
TaKke MaTepHajoB M 000PYAOBaHMS, HCTIONB3YEMbIX Ul UX Boclpou3BeaeHHs. OMHAKO JaHHAS CAHKIMS
HOCHUT aIMUHUCTPATUBHO-NIPAaBOBOM XapaKTep JUILb TOIZa, KOI/la 10 PEIEHUIO Cy1a YKa3aHHbIE IIPEAMETHI
MO[UIeKAT YHUUTOKEHUIo. Ecmu ke mo TpeOOBaHUIO ITOTEPIIEBIIETO KOHTPa(aKTHBIE HK3EMILLIPHI
MPOU3BEICHNUA TMepeaaloTcs eMy (Marepuaibl U 000pyAOBaHHE, KOTOPHIE HCIONB30BAINUCH IJSl HX
BOCIIPOM3BEICHHS, MOTYT OBITH JIMIIb YHWYTOXKEHBI), 3TO CIEIyeT paccCMaTpHUBaTh Kak ONHY u3 (opm
MTOJTHOTO WJIM YaCTHYHOTO BO3MEIICHHS IPUIYNHCHHBIX €My YOBITKOB.

Kak u B3bIckanue mrpada, npumenenue KoHQpuUCKayuy KOHMpapaxKmmolx dK3eMIAAPOE 3a6UCUMN OM
yemompenust cyoa. 110CKOIbKY HMOTEPHEBIINH TaKkke MOXET OBITh 3aMHTEPECOBAH B pPEalM3allii JaHHOU
MepHl (IprYeM HE TOJIBKO TOT/a, KOrnaa OH TpeOyeT mepepadyn eMy KOH(HCKOBAHHBIX KOHTpPa(aKTHBIX
9K3EMIUISIPOB), OH MOXET HAacTauBaTh Ha KOH(UCKAUU M TOCIEIYIOEM YHUUYTOXXEHUH KOHTpa(akTHON
IPOIYKIMH, a Takke 00XaJoBaTh CyAecOHOE pelIeHHe, He cojepxaliee JaHHOW caHkuuu. Ha mpaktuke
paccMaTpuBaeMas Mepa TaKKe IMOoKa HEe HaXOAWUT MIMPOKOro mpuMeHeHus. KoHduckamms matepuaioB H
000pYyHOBaHMS, WCHONB3YEMBIX U M3TOTOBJICHHS M BOCHPOM3BEINCHUS KOHTPA(PAKTHBIX DK3EMILULIPOB,
IPOU3BOAUTCS 110 YCMOMPEHUIO CYOd.

3akoH PCOCP «O KOHKYpEHIIMU U OTPAaHUICHUH MOHOIIOJIUCTUYECKOM AESITEIbHOCTH Ha TOBAPHBIX
PBIHKax» MO3BOJISET 00J1aaTeNIIM aBTOPCKUX IMpaB OOpallaThecs 3a 3allUTOM CBOMX HapyIIEHHBIX MpaB B
aHTHUMOHOIONIbHBIE opranbl PO. [IpaBoBoil 6a30ii A 3TOro ciayxur ct. 10 ykazaHHoro 3akoHa, KOTopas
Npu3HaeT OJHOH U3 (OopM HEZOOPOCOBECTHOW KOHKYPEHLIMH «IIPOJAXy TOBApOB C HE3aKOHHBIM
UCIIOJIb30BAHUEM PE3YJbTATOB MHTEIUICKTYalbHOU JEATENbHOCTH U MPUPABHEHHBIX K HUM CPEICTB
WHANBHYaTU3aIA FOPUINYECKOTO JINIA, WHAWBHIYaTU3allM MPOAYKIHNH, BBIIOJHEHHS padorT,
yciyr». ['ocynapcTBeHHbBIE aHTUMOHOMOMBHBIE opranbl (DenepanbHBII aHTUMOHOIIONBHBIN OpraH U
€ro TEePPUTOpPUATBLHBIE OPTaHbl) UMEIOT OJAHOM U3 CBOMX 33/au «IpeAyNpeKICHUE, OTpaHUYCHUE U
MpeceYeHre MOHOMOJUCTUYECKON IesITeThHOCTH W HeJ00pocoBecTHOW KOHKypeHIwmm» (m. 1 cr. 11



3akoHa) W HaNEJICHBI ITOJIHOMOYMSMM JaBaTh XO3SUCTBYIOIIUM CYOBEKTaM oOOs3aTelbHbBIC IS
WCTIOJHEHUS TPEANHCAHHsS O TPEeKpalleHHWH HapyLIeHWH aHTHMMOHOIOJBHOTO 3aKOHOJATEeNIbCTBA H
(umu) 00 ycCTpaHEHMHM HX MOCICACTBUH W «IPHUHAMATh pEIICHHS O HAJIOKEHHH MMTpadoB Ha
KOMMEPYECKME UM HEKOMMEPUYECKHE OpraHu3alid M aJIMUHHACTPATHBHBIX B3BICKAHMM Ha HX
PYKOBOJHTENEH, Tpak/iaH, B TOM YHCII€ HHAUBUAYAIbHBIX IpeAnpuHuMarenei» (cT. 12 3akoHa).

Ilo cBoell cyTH aHTHMOHOIOJBHBIE OPIaHbl SIBISAIOTCA OpraHaMU HCIOIHHUTENBHOM BIIACTH H
o0ecneunBaoT aJIMUHUCTPATHBHO-TIPABOBYIO 3aIIUTY WMYIIECTBEHHBIX MHTEPECOB XO3SAUCTBYIOIINX
CyOBEKTOB B paccMaTpuBaeMon cepe. IT0, B HaCTHOCTH, 03HAYAET, UTO 0OpaIiaThCs ¢ 3asABICHUIMHI
B QHTHMOHOIIOJIbHBIE OpPTaHbl MOTYT JIMIIb T€ 00JajaTeNd aBTOPCKUX MpPaB, KOTOPBIE 3aHUMAIOTCS
KOMMEPYECKUM HCIOJb30BaHUEM Mpous3BeaeHu. Kak mnpaBuio, Takoro poja AeSATeIbHOCTHIO
3aHUMAIOTCSl HE CAMM CO3JaTeNId TBOPUYECKUX PE3YJIbTaTOB, a MOJb30BATEIN MPOU3BEICHUMN, KOTOPHIE
pUOOpeNr COOTBETCTBYIOIIME MTPaBa HA OCHOBAHUH 3aKOHa (paboTOmaTeNN) HITH 10TOBOpA.

B coorBerctBuM co cT. 27 3aKkoHa 3asABJIECHHS MOJAIOTCS B AHTHMOHOIIOJIBHBIA OpraH B
MUCHMEHHON (opMe ¢ TPHIOKEHHEM OKYMEHTOB, CBUICTEIbCTBYIONIMX O (pakTax HapymIeHUS
AHTUMOHOIIOJIFHOTO 3aKOHOJIaTeNbCTBA. B 3asdBIeHNN TOMKHBI COAEPIKAThCS CBEACHHS O 3asBUTENE U
O JIMLE, B OTHOUIEHMH KOTOPOTO MOJAHO 3asBICHUE, ONUCAHHE HapyIIEHHs aHTHUMOHOIIOJIBHOTO
3aKOHOJIaTENIbCTBA, a4 TaKXKe CYIIECTBO TpeOOBaHMS, C KOTOPHIM oOpalaercs 3asBuTenb. llopsimox
paccMoTpeHusi 3asBiIeHU onpenenserca llpaBuiamMu  paccMOTpeHUsT Jed O HapyLICHMSX
AHTUMOHOIIOJIFHOTO 3aKOHOAATENbCTBA, YTBEP)KACHHBIMH IPHKa3oM | ocygapcTBeHHOTO KomuTera PO
M0 AHTUMOHOTIOJBLHOM MOIUTHKE U NOAACPKKE HOBBIX AKOHOMHUECKUX CTPYKTYp OT 25 uroinsa 1996 r.

[lo obmemy mpaBuiTy, OCTYNMBIIEE 3asBIEHHE PACCMaTPHUBAETCS CIIEIHUAIBHO CO3MAHHOM IS
9TOr0 KOMHCCHEH B TPEXMECSUYHBIH CPOK C MOMEHTA BBHIHECEHHs OINPEeNICHHsI O BO30YKICHUU Jiena
10 TPU3HAKaM HapyIICHHUs aHTHMOHOIIONBEHOTO 3aKOHOJATENbCTBA (CaM BOIIPOC O BO3OYKIECHHUHM Jena
pelaeTcs B MECSYHBIA CPOK CO IHS MOCTYIUICHUS 3asBieHMs). [ pa3bsCHEHHS BO3HUKAIOIIUX IPH
pPacCMOTPEHHH [efla BOIPOCOB, TPEOYIOIINX CIEIHANBHBIX 3HAHUHA, KOMHCCHS BIIPaBe IMPHUBICKATH K
Yy4YacTHIO B PAacCMOTPEHHH Jefla IKCIEPTOB M CIIENHATHCTOB. PaccMOTpeHMe paena IMpOHM3BOIUTCS C
y4acTHEM CTOPOH, KOTOPbIE MOTYT 3HAaKOMHTBCS C MaTepHalaMH Jieja, IPeICTaBisTh JI0Ka3aTebCTBa,
y4acTBOBATh B MX HCCJICIOBAaHHHM, 3asSBJISATH XOAATAlCTBA M JaBaTh YCTHBIC W NMHCHMEHHBIC OOBSCHEHHUS.
Pemenne npuHEMaeTcs KOMHCCHEH MPOCTHIM OOJIBIIMHCTBOM T'OJIOCOB OTKPBITBIM T'OJOCOBAaHHEM B
OTCYTCTBUEC JIML, Y4YaCTBYIOIIUX B JCJIC. HpI/IHHTOG peuicHue 00BsABISETCS HEMCIJICHHO II0 OKOHYaHUHU
paccMOTpeHHs Aeia, MPH 3TOM MOKET OBITh OTJIAIlleHa TOJBKO PE30IOTUBHAS YacTb. MOTHBHpPOBaHHOE
pelIeHne HaMPaBJISIeTCsl WIH BPY4aeTcs O] PACIIUCKyY CTOPOHAM IO AeNy B ISITHIHEBHBIA CPOK CO JHS €TO
BBIHECEHHSI.

Ha ocHoBanmm pemieHuss KOMHUCCHU B COOTBETCTBHH cO CT. 12 3akoHa «O KOHKYpEeHIMH H
OTPaHMYCHUH MOHOIOJHUCTHYECKON NEesSTENFHOCTH Ha TOBAPHBIX PBIHKAX» BBEIHOCHTCS MPEAINHCAHUE O
NpEeKpalIeHn HapyIIeHUs] aHTHMOHOIIOJIBHOTO 3aKOHOIATENbhCTBA, KOTOPOE B YCTAHOBJICHHOM IOPSIIKE
HaMpaBJIACTCA WM BPYYaCTCs JIMIY, COBEPIIUBIICEMY 3TO HapyIICHUEC. HpeunI/IcaHHe, B KOTOPOM JOJI’)KHBI
COICPIKAThCA PAa3yMHBIE CPOKM W KOHKPETHBIC JEHCTBUS II0 TPEKpAIlCHWIO HapymeHWH u (Wim)
YCTPAaHEHHWIO WX TIIOCIEACTBHH, IOJUICKUT HCIOJHEHHUIO B YCTaHOBJIEHHBIH MM cpok. HewmcrnonneHue
OpeNNucanus, T.e. YKIOHEHHWE OT KCIOJHEeHUs, YacTHYHOE WCIIONHeHHE WIM HECBOEBPEMEHHOE
WCTIOJIHEHUE TIPEANUCAHUs, BIeUeT 3a co0Oi OTBETCTBEHHOCTh B Buje mTpada B pasmepe mo 100
MHHUMAJIBHBIX Pa3MEpOB TpyJAa 3a KaXIbli JIeHb NMPOCPOYKH, HO He Ooiee 25 ThICAY MHHHMAJIBHBIX
pa3MepoB orIaTkl TpyAa. [Ipu 3ToM pyKOBOAUTENN OPTaHU3alMi MOTYT OBITH TIOJIBEPTHYTHI IEPCOHATHHON
aJIMUHHUCTPATHBHOW OTBETCTBEHHOCTH B BHAE NpPEAYyNPSKICHUS wWinm mrpada B pasMepe a0 8
MHHHUMAaJIbHBIX Pa3MepoB OILIaThl Tpyaa (CT. 1577 KoAIl).

Jluna, He COTrJacHbIE C NMPEANMCAHWAMH AHTHMOHOIOJIBHBIX OPraHOB M HAJIOKEHHEM IITpadoB,
BIIpaBe B O-MECSYHBIA CPOK CO IHS BBEIHECCHHS COOTBETCTBYIONIMX PEIICHHH OOKaIOBAaTh MX B CYyI
(apbutpaxusrit cyx). [lomada sxamo0sl MpHOCTAHABIMBACT UCIIONHEHHE PEIICHUH (TIpeAMICaHui) Ha BpeMs
€€ PacCMOTpPEHHMS B CyZe 10 BCTYIUIEHHS PEIIeHUs Cyaa B 3aKOHHYIO CHITY.

Kak nokaspIBaeT NmpakTuka, oOparieHust odnagareneil aBTOPCKUX U CMEXHBIX IIPaB 32 3al[UTOH MX
IIpaB B aHTHMOHOIIONBHEIC OPraHbl — MOKa JOCTaTOYHO pelikoe sBieHne. Kak mpaBmino, 3TO AenaeTcs B
Clly4asiX, KOrJla HapylleHHEe aBTOPCKMX WJIM CMEXHBIX MpaB SBISETCS OYEBHIHBIM W IOATBEPIKAACTCS
OeccropHBIMH JI0Ka3aTelbCcTBaMu. KpoMe TOro, MOCKOJIbKY OKOHYATENFHYIO TOUKY B CIIOPE O HapyIIeHUH
ABTOPCKUX FUIM CMEXHBIX IIPaB BCE PABHO CTAaBUT CYJ, MHOTHE MOTEPIEBIINE IPEAMOYUTAIOT 00paIaThes
3a 3alIUTOI CBOMX IIPaB HETIOCPEJICTBEHHO B CYI.

Konexc PCOCP 00 aaMUHHCTPAaTHBHBIX IIPABOHAPYIIECHHUSX YCTaHABIMBACT aIMHHUCTPATUBHYIO
OTBETCTBEHHOCTh 3a MpPOJAXy, cIady B IPOKaT M HHOE HE3aKOHHOE HCIIOIB30BAaHUE SK3EMIUIIPOB
npousBeneHuit U Gororpamm (ct. 150). Mecro pacnonoxenust cT. 150 KoAIl (rmaBa 12 KoAIl
«AJIMUHUCTpaTHBHBIE NTPAaBOHAPYIICHHS B OONACTH TOPrOBIM M (PMHAHCOB») M aHAIM3 €€ JUCIO3UINH



CBHUIIETEIBCTBYIOT O TOM, YTO, BBOAS JAaHHYIO CTaThiO, 3aKOHOJATENb IPEKIE BCETO IPECIeIOBal HENb
MOCTABUTh 34CIOH HE3aKOHHOMY 000pomy KoHmpagaxmuou npodykyuu. ITO BbITEKAeT XOTs Obl U3 TOTO,
4dTO IMPOTHUBOIIPABHBIMU CUHUTAIOTCA B TIEPBYIO OYCPCAb IpoJaka W Ccaada B IPOKAT MaTCpUaIbHBIX
HOCHUTEJICH TIPON3BeICHUH U (POHOTPaMM, €CITH OHH OCYIIECTBISIIOTCS C HAPYIIEHHEM YCTaHOBICHHBIX CT.
150 KoAIl npaBui. OfHaKo IUCHO3ULHUA CTaTbu CHOPMYIUPOBAHA TAKUM 00pa30OM, YTO €0 OXBATHIBAIOTCS
HE TOJBKO ICUCTBHSA MO PACHPOC TPAHEHHIO SK3EMIUIIPOB NPOU3BEACHHH M (OHOTpaMM, HO M UHOe
He3aKoHHoe ux ucnoav3osanue. 11o03ToMy B NPHHIUIE aIMHHACTPATHBHAS OTBETCTBEHHOCTH IO CT. 150
KoAIl MoxeT HacTynaTh M 3a HE3aKOHHOE BOCIIPOM3BEACHUE, UMIIOPTUPOBAHKE, MyOIUYHOE UCTIOTHEHUE
U HHOE WCIOJb30BaHHE IpoM3BelcHUT U QoHorpaMM. OrpaHMYUTENSIMH BBICTYNAIOT JHIIb JBa
00CTOSITENbCTBA, @ WMEHHO CBS3b NPABOHAPYIICHHUS C MaTepPHAIbHBIMH HOCHTEISIMH TPOW3BEICHUH U
(oHOTpaMM W TIpeclieOBaHUE HAPYIINTEIEM KOMMEPUECKUX Iieleid. B AToil cBs3m maHHAs CTaThs, Kak
IPaBWIIO, HE MOKET OBITh IPUMEHEHA K CIIydasiM HE3aKOHHOM Iepeauyl IpOU3BEeHUS WK (POHOTPAMMBI
B 3(up WM 1o Kabemro, UX MepeleNiKi WK HHOW mepepaOdoTKH, MyOJIMIHOTO HCTIOTHEHHUS, €CITH MTPH 3TOM
HCTIONB3YIOTCS TIPAaBOMEPHO BBEACHHBIE B 000POT MaTepHalIbHBIC HOCUTEIH MPOU3BEACHAN H (POHOTPAMM.

OxaatbiBaemele cT. 150! KoAII neiicTBust 0Gpas3yloT cOCTAaB aMUHHCTPATHBHOTO [PABOHAPYIICHHS
B CIIy4asx, €CIIH:

AK3EMIULIPHl MPOU3BEACHUA WIH (HOHOTPAMM SIBIBIIOTCSI KOHTPA(aKTHBIMH B COOTBETCTBHH C
3aKOHOJATeNHCTBOM P®D 06 aBTOPCKOM MpaBe M CMEXHBIX MIPaBax, UK

Ha DJK3EMIUIIpaXx NpOM3BEACHHUN WM (OHOrpaMM yKa3aHa JIOXKHas HHpopMmanus 00 ux
M3TOTOBUTEISIX U O MECTaX MPOM3BOACTBA, a Takke WHAs WHPOPMAIHI, KOTOpas MOXKET BBECTH B
3a0iIyxIeHue IoTpeduTenel, umm

Ha DHK3EMIUIIpax MPOW3BEACHUM WINM (OHOrPaMM YHHUYTOXKEH WM HM3MEHEH 3HaK OXpPaHBbI
aBTOPCKOTO TIpaBa WM 3HAK OXPaHBl CMEXHBIX IpaB, IPOCTABICHHBIE OONamaTesleM aBTOPCKUX WIIH
CMEKHBIX TIPaB.

U3 HpHBe}leHHOﬁ TUNOTE3bl CTATbU BUAHO, 4YTO AAMUHUCTPATHBHAA OTBETCTBCHHOCTL MOXKCT
HACTYIIaTh HE TOJIFKO KOTJIa HAPYIIUTEIh UMEET AEI0 C KOHTPa(paKTHBIMH SK3EMIULIPaMH POU3BEACHUN 1
(oHOTpaMM, T.e. TAKIMH SK3EMIULIPAMH, U3TOTOBIICHUE W PACIPOCTPAHEHUE KOTOPHIX BIEKYT 3a cOoOOH
HapyllIeHHue aBTOPCKUX WJIM CMEXHBIX MpaB. [I[pOTHBONPAaBHBIMU C TOYKH 3PEHHS 3aKOHA CUMTAIOTCS TaKUe
JEHUCTBHSI, KOTOPBIE XOTS M HE HAPYIIAIOT Uy>KMX ABTOPCKUX WJIM CMEKHBIX IIPaB, HO HAIpaBICHBI Ha
BBEJICHUE MOTpeOuTeNnell B 3a0MyKICHHE OTHOCHTEIFHO MPOHUCXOKICHUS MAaTepHATBHBIX HOCHUTENeH
npousBefeHnid U (hoHOrpaMM WIIM mpaBooOnanareneil. Tak, eciu gaxke Ha GoHOrpaMMe 3ahrKCUPOBaHBI
HEOXpaHsAeMbIC NMPOU3BEACHUS U (MJIM) MCIOTHEHUs, HO YKa3aHBI JIOKHBIC CBEJCHUS 00 e€e M3rOTOBHUTEIIE
WA MECTE IPOM3BOJCTBA, BOCIPOM3BEICHHE WM PACIPOCTPaHEHHE TaKoil (poHOTpaMMBI 00pasyer
aJIMUHUCTPAaTUBHOE NpaBOHApYLIeHHEe. BBeeHne OTBETCTBEHHOCTH 3a MOJ0OHBIE AEUCTBUS UMEET LENbIO
3alIMTy TIpaB Kak MOTpeOuTenel, Tak U obiagareneil aBTOPCKUX U CMEKHBIX IPaB, MOCKOJBKY JIOKHAS
HHQOpPMAIMA O TIPOUCXOXKACHNHM MAaTCPHAJIbHBIX HOCHTENEH 3HAYUTENBHO 3aTpyAHSET OOpedy ¢
MTUPATCTBOM.

CyOBEeKTaMH OTBETCTBEHHOCTH IO CT. 150* KoAIl BBICTYIAIOT (U3MUYECKHE JIHMIA, KOTOpHIE
3aHUMAIOTCSI KOMMEPYECKOH NESTeNFHOCTBIO 10 HCIOJIB30BAHUIO MPOM3BEACHUH M (pOHOTpaMM JHOO B
Ka4eCcTBE MHIUBHIYAILHBIX HPEANPUHIMATENCH (IIPOAaBIBl SK3EMIUIIPOB MPOU3BEICHUN U (POHOTPAMM,
JMIa, CIAIOUINE UX B MPOKAT, U T.II.), TMOO0 B KayecTBE PyKOBOJHUTEIECH COOTBETCTBYIOIINX OpraHU3alUM.
AIIMUHHUCTPAaTHBHOM OTBETCTBEHHOCTH TIOJICKAT JIMIA, JOCTUTIINE K MOMEHTY COBEPIICHHS
aJIMUHHUCTPATHBHOTO TIpaBOHApYIIEHUS 16-meTHero Bo3pacTa. Hapsmy ¢ poccHiCKUME Tpa)kIaHaAMU
aJIMHUHUCTPATUBHYIO OTBETCTBEHHOCTh HECYT HaXoJIfIIHMecs Ha TeppuTopuu PD mHOCTpaHIBI U auna 6e3
IpakJaHCTBA.

[Ipu BEISIBIEHUM aAMHHHCTPATUBHOTO MPaBOHAPYIICHUS, TPEAYCMOTPEHHOTO CT. 150" KoAII,
YHOJIHOMOYEHHBIE TOJKHOCTHBIE JIUIA OPTaHOB BHYTPEHHUX JIENl COCTABIISIOT IPOTOKOJ, B KOTOPOM Cpelu
IMpoYnX JaHHBIX YKa3bIBAIOTCA MECTO, BPEMA U CYHIECTBO IIPaBOHAPYIICHUA. HpI/I HCO6XO)]I/IMOCTI/I
JIOITyCKAaeTCs aIMAHUCTPATHBHOE 3a/IepyKaHNe HApYIIUTEINs Ha CPOK 0 TpexX 4dacoB (cT. 241, 242 KoAll).
Bomnpoc 0 HanoxeHHH aTMIHACTPATUBHOIO B3BICKAHHS PACCMaTPUBACTCS CYIbsIMH (eepalbHBIX CYIOB B
HOPSIIKE, YCTAHOBIEHHOM TNPOIECCYaTbHBIM 3aKOHOIATEIbCTBOM.

B kadectBe caHkimu npuMmeHsiercs mrpad B pazmepe oT 5 10 10 MUHUMAIIBHBIX pa3MEpOB OILIATHI
Tpy/na (B OTHOIIEHHH TpaxkaaH) uin oT 10 10 20 MUHUMaIBHBIX pa3MEPOB OIUIATHI TPY/ia (B OTHOIICHUH

JOJDKHOCTHBIX JIMI) C KOH(UCKAlMed KOHTpa(aKTHBIX 3K3EMIUIIPOB MPOU3BENCHUN WM
(bOHOFpaMM. Ecnu JIMO B TEYCHUE Toda YXKE MNOABEPrajoChb AaIAMUHUCTPATHUBHOMY B3BICKAHHWIO Ha
ochoBaumnu cr. 150* KoAIl, pasMep mrpada yBeamuuBaeTcs cooTBeTcTBeHHO 10 10—20 wmm 30—50
MUHHMANBHBIX Pa3MepoB OIUIATH TpyAa. KoH(prcKoBaHHBIE K3EMILIIPH IPOU3BEACHUI WK (OHOTpaMM
MOJIeKAT YHUUYTOKEHHUIO, 32 UCKIIOUEHUEM CIIy4aeB MX Mepeladd o0NagaTel0 aBTOPCKUX MIIM CMEXHBIX
MpaB Mo ero mpochoe.

[paKTHYeCcKas pealu3alis aIMHHICTPATHBHON OTBETCTBEHHOCTH, NPELyCMOTpeHHOH cr. 150°



KoAIl, 3arpyaHeHa TeM, 4TO pabOTHHKH OPraHOB BHYTPCHHHX JIEN 3a4acTylO0 HE B COCTOSIHHU BBISBHUTH
KOHTPa(aKTHYIO MPOIYKIUIO, TaK Kak OIPEAETUTh 3TO HAa OCHOBAaHWW JIUIIh BHEIIHMX IPU3HAKOB
MaTepUaAIbHBIX HOCUTENel He Bceria BO3MOXHO. BBIXOJ BHAMTCS B CO3JAHUM CIHEIHATU3UPOBAHHBIX
Mo/ipa3ielicHHiA OpraHOB BHYTPEHHHX JIeN MO OOphOe ¢ MHUPATCTBOM, KOTOphIe paboTaau Obl B TECHOM
KOHTaKTe ¢ OOIIECTBAMU, YIPABISIOMUMU UMYIIECTBEHHBIMU TIPaBaMK aBTOPOB M 00JIaJIaTeNIe CMEXKHBIX
MpaB Ha KOJUIEKTHMBHOM OCHOBE, 1 MHBIMH OOBEIMHEHHSIMH TTpaBooOIaiaTeneii.

O. YroJioBHasi 0TBETCTBEHHOCTb 32 HAPYLIIeHHe ABTOPCKUX NPaB

B cr. 61 Cornamenns TPUIIC chopmymupoBaHo TpeOoBaHHE TNPUMEHEHHS YTOJOBHOM
OTBETCTBEHHOCTH 32 NMUPATCKOE UCHOIb30BaHHE aBTOPCKUX MPaB!

«CTpaHBI-y4acTHHUIB! JOJDKHBI HaJaraTh YTOJOBHYIO OTBETCTBEHHOCTh M HaKa3aHHE, MO KpaiHen
Mepe, 3a 3JIO0YMBIIIJIEHHOE... MUPATCKOE KOMMEPYECKOE HCIONb30BaHUE OOBEKTOB aBTOPCKOIO IpaBa.
Meps! yroJ0BHOTO HaKa3aHHWsS MOTYT BKIIOUATh KakK JIMIIEHHE CBOOOJBI, TAK M/WIM JIEHEXKHBbIE MTPa(Bl,
pasMepsl KOTOPBIX JOJDKHBI OBITH JOCTATOYHBIMHU, YTOOBI YACPKUBATh APYTUX OT COBEPIICHMS MOTO0OHBIX
JEUCTBUHA, M JOIDKHBI COOTBETCTBOBATh YPOBHIO HAaKa3aHUM, HalaraeMblX 3a IPECTYIUICHHs
COOTBETCTBYIOIIEH TsXECTH. B COOTBETCTBYIOLIMX Cllydasix Mepbl OOpbOBl € MUPATCTBOM JOJKHBI
BKJIIOUaTh apecT, KOH(HCKAUI M YHUYTOKEHHE HHUPATCKON NPOAYKIMM U JIOOBIX MaTepHaloB U
HPHUCIIOCOOIEHHUH, KOTOpPBIE OBLTH UCIIOIb30BAHBI IPH COBEPIICHUH TpaBoHApyIIeHH. CTpaHbI-yJaCTHULIBI
MOTYT HCHOJNb30BaTh YTOJIOBHO-IIPABOBBIE M YTOJIOBHO-IPOLECCYaIbHBIE MEPHI B CIy4asiX HapYyLICHUs IPaB
UHTENIEKTyaabHOM COOCTBEHHOCTH, OCOOCHHO, KOTJa 3TU HAapyLICHUS COBEPLIAIOTCS YMBIIUIEHHO U C
KOMMEPYECKHM Pa3MaxoM».

YTo0BHAs OTBETCTBEHHOCTH 33 HAPYIICHNE aBTOPCKUX MpaB HEOOXOANMA MO TOH e MPUYUHE, YTO
U YrojIOBHAasi OTBETCTBEHHOCTb 3a KpaXXy JAPYI'MX BHUAOB COOCTBEHHOCTH. [lupaToB, HapyLIaroLIux
aBTOPCKUE TIPaBa, O4YEHb TPYIHO CXBAaTUTh 33 PYKY, U TMO3TOMY OJHHX I'Pa)kJaHCKO-IIPABOBBIX CPEACTB
00psOBI MOXKET OBITH HENOCTATOYHO. BBeneHHe yroJOBHOH OTBETCTBEHHOCTH B OTHOIICHWH INHPAaTOB
MOXET CIIy>KUTb JBOSKOM Lienu: ObITh CPEICTBOM YyAEPXKAHUS IHMPATOB OT COBEPIUIEHUS NEUCTBUH U
CPEACTBOM «BBIBEACHUS UX M3 CTpos». CypoBOCTh HaKa3aHUS MOXET YOEIUTh HEKOTOPBIX JIIOACH He
3aHUMATBCS] MUPATCTBOM. TIOPEMHOE 3aKIIOUEHHE M YHHUYTOXKEHHE MPOU3BOJICTBEHHBIX MOIIHOCTEH IIs
MUPATCKOM MPOMYKIIMU MOXKET, XOTsI ObI 11a BpeMsl, (GPU3UUECKH MPEAOTBPATUTh HOBBIE IPABOHAPYIICHUSL.

YT0/I0BHOM OTBETCTBEHHOCTH 3a HapyIIEHHE aBTOPCKHUX IpaB IOJIEXKAT, KaK MPaBUIIO, JIUIIb TE,
KTO JIEHCTBOBA C yMBICJIOM. | 'pa’kIaHCKO-IIPaBOBBIE CPEICTBA OOPHOBI ¢ HAPYIIUTENSIMH aBTOPCKUX IpaB
HCHONB3YIOTCA TaKXke M B OTHOIIEHHM TeX, KTO JAEHCTBOBAal HEyMblllIeHHO. Hampumep, xypHan,
HOJYYMBIINN PYKONHCH CTAaThH, IyOJIMKyeT ee, HE 3Has (M He OyIydw B COCTOSHHM 3HATh), YTO ITO
NHUpaTcKas pyKomuch. TeM He MeHee, KypHall MOXET OBITh NPHBJIEYEH K TPaKJaHCKON OTBETCTBEHHOCTH
3a HapyILIeHUe aBTOPCKOro npasa. XKypHan MOXKET MOJATh B CyJ Ha YENIOBEKA, IPEICTABUBLIEIO PYKOIUCH,
¢ TpeOOBaHUEM BO3MECTUTH NOHECCHHBbIE YOBITKH, HO OyJEeT OUCHb 3aTPYyAHHUTENBHO JOBECTHU JEIO A0
KOHIIA. M3/1aTenp MOXKeT OmMO0YHO MoJIaraTh, 4YTo KaKOEe-TO MIPOM3BEICHHUE yKe SIBISETCS YAaCThIO 00IIEro
JOCTOSHUS, a, OIMyOINKOBaB €ro, yOequThes, YTO aBTOPCKOE MIPaBO Ha 3Ty BEIIb elle AeicTByeT. B aTom
Cllyuae H3JaTeNlb HECEeT TPAXAAHCKYI0 OTBETCTBEHHOCTh. B mo60oM cioydae ObUIO ObI COBEpIIEHHO
HEIPaBUIBHO IIPUBIEKATh K YTOJIOBHOM OTBETCTBEHHOCTHU U3JaTENs, KOTOPBIM NeHCTBOBAN, HE UMEs 3JI0T0
yMBICTIA.

CocTaB yroJoBHOTO MPECTYIJICHUS MO ACHCTBYIOIEMY POCCUHCKOMY 3aKOHOJATEIbCTBY 00pa3yroT
JMIIb He3aKOHHOE UCNOb308aHUe 00BbEKNMO08 A8MOPCKO20 NPABA Ul CMEJCHBIX NPAs, d PAGHO NPUCBOEHUE
asmopcmeda, eciu dmu OesHUs NPUYUHUIU KpYnublil yuep6. HapynieHre HHBIX IIpaB aBTOPOB, B YaCTHOCTH
IpaBa Ha HUMs, IpaBa Ha OOHApOJOBAHUE, MpaBa Ha 3aIlUTY pPEMNyTallMd aBTOpa U T. [., YTOJIOBHO
HaKa3yeMoro JIesiHUs He 00pasyerT.

Obvexmugnas cmopona PacCMaTPUBAEMOTO IPECTYIUICHUSI MOXKET COCTOSTh W3 OJHOTO WIH
HECKONBKHX JEUCTBHHA, moamnagaonmx moa cr. 146 YK P®, a umeHHO 3akmrodarhesi: a) B MPUCBOCHUU
aBTOPCTBA Ha MPOU3BEEHUE (UCIONHEHNE, IOCTAaHOBKY), T.€. B BbIIa4e Uy>KOTO pe3yJbTaTa TBOPUECKOTO
TpyZa 3a COOCTBEHHBIH; 0) B COBEpIICHUH JTI0O00T0 AEHCTBUSA, CBSI3aHHOTO ¢ HE3aKOHHBIM HCIIOJIB30BAHUEM
MPOU3BENEHHS WM OOBEKTa CMEXHBIX MpaB (T.€. UX HE3aKOHHOE BOCIIPOU3BEACHHE, PACIpPOCTPAHEHUE,
nepenayda B 3¢up u T.14.). CocTaB 1aHHOTO NPECTYIUICHUS mieem Mamepuaibhulil xapakmep, T.€. caM (pakt
COBEpIICHUS YKAa3aHHBIX BBIIIE ACHCTBUI eIlle He 3aKJIF0YaeT B ce0e COCTaBa OKOHUECHHOTO NMPECTYILICHHSL.
JInmp pu AEHCTBUTENFHOM MPUYHHEHUN 3THMH JEHCTBUSAMHU KPYITHOTO yIiep0a MpecTyIUIeHne CIUTaeTCs
CoBepIIeHHBIM. [103TOMy NPOTHBONPABHBIE ACHCTBHUS, KOTOPBIE €I€ HE MIPUBENU K KPYITHOMY yIepOy, HO
MOTJIH €T0 BBI3BaTh, 00pa3yloT MOKYIICHUE Ha MpecTyIuieHue. Te ke neificTBUs, KOTOphle He IPUBEIH U HE
MOTJIH TIPUBECTU K KPYITHOMY yIIepOy, yrOJIOBHBIM NIPECTYIIIEHHEM HE ITPU3HAIOTCH.

KamHeM npeTKHOBEHHUs B MPAaKTUUeCKON peanusanuu cT. 146 YK PO sBnserca Bompoc 0 NHOHATHU
KpynHoz2o yujepba. 3aKoH ero pasMepa He OIpeensieT, 4To, Oe3yCIOBHO, SIBIISICTCS CEPhE3HBIM MPOOEIOM.



HaunGonee Onm3koe pelieHUe JaHHOTO BOIPOCA COJACPKHUTCS B NpuMedaHud 2 k cT. 158 YK P®, rme
MPUMEHUTENBFHO K MPECTYIUICHUSIM HPOTHB COOCTBEHHOCTH KPYHHBIM Pa3MEpOM CUUTAETCS CTOMMOCTD
umymectsa, B 500 pa3 mnpesplarolias MUHUMAIbHBIA pasMep OILIAaThl TPyJAad, YCTaHOBJICHHBIM
3aKOHOAATENECTBOM HAa MOMEHT COBEPILEHHS IpecTyIuieHns. Ha mpakTuke IMEHHO 3Ta Iudpa 1 MpUHATA B
KayecTBEe OPUEHTHUPA MPH OLIEHKE KPYIMHOTO yiep0a, MPUYMHEHHOT'O HapyIIEHHEM aBTOPCKUX M CMEXHBIX
npaB. BMecTe ¢ TeM Ha MpaKTHKE HET €IMHCTBA B CaMOM ITOHUMaHUH yIiepoa, a IMEHHO B TOM, JIOJDKEH JIH
TPaKTOBATHCS yIIepO KaK MpsMbIe YOBITKH 00IagaTeNs aBTOPCKUX WM CMEXHBIX TIpaB WM KaK JI00BIE eTo
MOTepH, BKIIIOYAs YMyIIEHHYIO Bbiroay. Ha Ham B3, cBeneHue yuiepOa JUlllb K pealbHbIM YOBITKaM
cyxkaet cdepy mpumeHeHus ct. 146 YK P® nmo Takux mpeaenoB, KOrJa €€ CyIECTBOBAHHE BO MHOTOM
yTpaduBaeT MpaKTHIeCKui cMbIci. K momapisronieMy OONBIIMHCTBY CIy4aeB OTKPOBEHHOTO IHPATCTBA
JAHHYIO CTaThI0 INPHMEHHUTH OymeT HeBO3MOXHO. OCHOBHBIE HWMYINECTBEHHBIE IMOTEpH OOIamaTemei
aBTOPCKUX M CMEXHBIX IPaB BBIPAXAIOTCS B TOW BBITOJIE, KOTOPOM OHM JUIIMIWCH W3-3a JAEUCTBUU
nupatoB. [loatomy npeacraBisercs, 4to nmoHsTHe ymepoa B cT. 146 YK PO nomkHO TpaKTOBAaTHCS TaK iKe,
Kak 4 B aBTOPCKOM TIpaBe.

Cybvexmuenas cmopona TNPECTyIUIeHUs, TpemycMorpeHHoro cr. 146 YK P®, xapakrepusyercs
MPSIMBIM YMBICJIOM. DTO 03HAYaET, YTO JIUIO HE TOJILKO OCO3HAET, YTO, HAIPUMED, COBEPILALST MaruaT Uiu
HE3aKOHHO HCIIOJIb3YeT 4yXKO€ IMpOou3BelNeHHe, HO U kenaeT dToro. OTCYTCTBHE B JEHCTBHAX
MPaBOHAPYIINTENs BUHBI WJIM HEOCTOPOXKHAs BHMHAa MCKIIOYAIOT IPUBJICYEHHE €ro K YroJOBHOM
OTBETCTBEHHOCTH.

VYTo/0BHYI0O OTBETCTBEHHOCTh 3a HapyLIEHHE aBTOPCKUX IIpaB HECYT JMLA, JocTurmue 16 mer.
JanHoe mpecTyIUleHHe Haka3blBaeTcs IITpadoM B pa3Mepe OT ABYXCOT A0 YETHIPEXCOT MHUHUMAIIbHBIX
pa3MepoB OIUIATHI TPY/a WK B pa3Mepe 3apaboTHOM MIaThl WM HHOTO J10X0/1a OCYKJIEHHOTO 3a TIEpHUOJT OT
IBYX JIO YETHIPEX MECSIEB, JTHO0 00sS3aTeIBHBIMUA PadOTaMH Ha CPOK OT CTa BOCBMHUJECITH O JBYXCOT
COPOKa YacoB, JI0O JINIIIEHHEM CBOOOABI HA CPOK IO IBYX JIET.

Te xe AelCTBUS, COBEPIIEHHBIE HEOTHOKPATHO JINOO TPYIION JIUII TIO0 MPEABAPUTEILHOMY CTOBOPY
WM OPraHU30BaHHON TpPYINIONH, HaKa3bIBAIOTCA IITpagoM B pa3Mepe OT UYETHIPEXCOT IO BOCHMHCOT
MUHHMANBHBIX pa3MepoB OIUIATHl TPyda WIM B pa3Mepe 3apaboTHONH IIATHl WIM HHOTO JO0XO[a
OCYKIIEHHOTO 32 TIEpUOJI OT YEThIpeX J0 BOCBMH MECALEB, JIMOO apecTOM Ha CPOK OT YEThIpeX A0 IIECTH
MECSIIEB, TU00 JTUIIIEHHEM CBOOOIBI IO IISATH JIET.

Crates 146 YK PO moka enie He HaXOAWT IMAPOKOTO MpuMeHeHus. [1o HeohUITHaTbHBIM JaHHBIM,
3a Becb 1997 r. B MOCKBe 10 JaHHOH cTaTbe OBbLIO BO30YKIEHO JHIIE 37 YrOJIOBHBIX Aed, 11 U3 KOTOpBIX
JIOBEJIEHO IO CyJa, a MO TPEeM BBIHECEHBI NPUTOBOPHL. AHANIOTM4YHas KapTWHa HaOiromaercss B CaHKT-
[TerepOypre 1 HEKOTOPBIX APYTUX PETHOHAX CTPAHEI.

O4eBUIHO, YTO NPHUBEACHHBIE HU(PPHl — 3TO JHUIIb Kalljii B TOM MOpE MHPATCTBa, KOTOPOE
cymectByeT B Poccun. ns cpaBHeHus: B CIIA exeronHo Bo30y»KaaeTcs Mo 3TOMY MoBoay okosio 2500
YTOJIOBHBIX Jien. Bo Bcex pa3BUTHIX cTpaHax 0opn0a ¢ MHPaTCTBOM BEAETCS HA TOCYAAPCTBEHHOM YPOBHE,
a He SBIIETCS JEJIOM JIMIIb caMUX MpaBooOiagareneil. B Hameid ke cTpaHe maHHas mpobieMa Mmoka He
TOJILKO HE pEeIIaeTcsi, HO U MO-HACTOSIIEMY ellle He OCO3HaHa. [IpoBeleHHE SMU30IUYECKUX PEHIOB U
o0yaB Ha pBIHKaxX cOBITa KOHTpa(aKTHOW MPOTYKIHUH M Pa3TPOM HECKOJIBKHX KHOCKOB BHAEONPOKATa —
BOT M BCE MEPBI, KOTOPbIE NPEANPUHUMAIOTCSA FOCY1apCTBOM CHJIAMHU MIPAKTUYECKH HE MOATOTOBJIEHHBIX K
O0opp0e ¢ mHUPaTCTBOM MPaBOOXPAHHUTEIBHBIX OpPraHoB. O((GEKTUBHOCTH OOJBLUIMHCTBA MOJOOHBIX
MEpOTIpHUATHHA OJIM3Ka K HYJIEBOW OTMETKE, TaK KakK B JIyUIIEeM ClIydae HeOIarompusATHBIC HOCIEACTBHUS OT
HUX UCIBITHIBAIOT MEJIKHE MPaBOHAPYLIUTEIH. [IOMCKOM K€ HACTOSIIMX MUPATOB, BHISBICHUEM OCHOBHBIX
KaHAJIOB MOCTYIIEHUS U cObITa KOHTpadaKTHOM MPOIYKIIMH HUKTO CEPbE3HO He 3aHMMaeTcs. be3ycnoBHo,
CKa3bIBaeTCAd W TakoW (hakTop, KaK INCHXOJOTHYeCKas HETOTOBHOCTh PaOOTHHUKOB MPaBOOXPAaHUTEIBHBIX
OpraHoB M CyJel paccMaTpuBaTh NMUPATOB B KAYECTBE IPECTYIHUKOB, NOCATAIOIIMX HAa YYyXKYO, XOTd U
HHTEIUIEKTYalIbHYI0 COOCTBEHHOCTh. Mex Iy TeM Ooph0a ¢ aIMUHUCTPATHBHBIMH MTPABOHAPYIICHUSIMHI
U TIPECTYIUICHUSIMU B paccMaTprBaeMoi cdepe JTOoDKHA BECTUCh HE MEHee aKTHBHO, YeM C KpakaMH,
MOLIEHHUYECTBOM M IPYTHUMU MPECTYTUICHUSMH.

I1. Posib 1opHcTa B IVIAHUPOBAHUM M OCYLIECTBJICHMH OXPAHbI ABTOPCKUX NPAB

1. Korna cieayer u30uMpaTb aBTOPCKO-IIPABOBYI0 OXPAaHY

B cBs3u ¢ TeM, 4TO aBTOPCKOE MPAaBO BO3HUKAET aBTOMATHUECKU 0€30 BCAKUX (OPMATbHOCTEMH,
HET HEoOXOAMMOCTH B TOM, YTOOBI CO3HATENBHO BBHIOMpaTh (GOpPMY OXpaHBl TaK, KaK 3TO HYXKHO

JlenaTh B 00IacTH MaTeHToBaHUs. Yare Bcero TpeOyeTcs ONPEeAeTUTLCS B TOM, JOCTATOYHO JIX TOJIBKO
OXpaHbl aBTOPCKHM IPABOM HIIM HYXHBI €Il¢ Kakue-1u00 JOIOIHUTEIbHBIE BUIBI OXpaHbl. Hanpumep,



MIOCKOJIbKY MJE€M HE MOTYT OXpaHATbCA aBTOPCKUM IPaBOM, IyOJMKAIMs CTaThU C ONMCAHHEM HOBOT'O
TEXHOJIOTUYECKOTO TpoIlecca HE OCTAHOBUT OT 3aMMCTBOBAHMSI U3JI0)KEHHBIX B HEM MIEH JUIsl TOBTOPEHUS
3TOro Impoliecca ApyruMu Junamu. I1osToMy B JaHHOH CHTyaIlMM ropasfo HaJeKHee 3TOT MPOoLecc JH00
OXpaHATH KaK KOMMEPYECKYyI0 TaifHy, JTH0O0 3aI1aTeHTOBATH €TO.

Io Toit mpuunne, yto B CHIA nelicTByeT caMblii OOJIBIION PHIHOK OXPaHIEMbIX aBTOPCKUM MPaBOM
MPOU3BEACHUM M 4YTO B 3TOW CTpaHE MPENOCTaBIISIETCS camas CUJIbHas OXpaHa 3apeTrMCTPUPOBAHHBIM
IPOM3BEICHNSAM, ABTOPHI XYZO)KECTBEHHBIX Pa0OT MOTYT 3aXOTETh 3aperuCTPHUpPOBATH WX HMEHHO B
CIIA®. U xots MIPOLIECC PETUCTPALUN CIOKHOCTEN HE MPEACTABISAET, N3/1aTeNb, PETUCTPUPYIOIIHN Cpas3y
HECKOJIBKO  TPOM3BENCHUH, MOXXET  BOCIIOJIB30BAThCSl  yCOyraMuh IOpUCTa JJI  MPOSICHEHUS
peructpannoHHBIX (opmanmbHOCTEH. IOpHIugeckas MOMOIIs OCOOCHHO BakKHA IPH PETHUCTPALINU TaKUX
MIPOM3BEICHHUIA, TI0 KOTOPBIM MOTYT BO3HUKHYTH CyJeOHBIC CITOPHI.

2. PeryaupoBanue mpas JiMl, padoTalIMX MO TPYAOBOMY KOHTPAKTY M 10 BPeMEHHOMY
COrJIalieHUI0

Kak yxe roBOpWIIOCH BHINIE, 32 HUCKIIOUEHHEM O00JacTH KHUHeMaTorpaduu, MexmayHapoIIHbIC
JOTOBOPHI IO aBTOPCKOMY IIpaBy HE PETYIHPYIOT BOIPOCOB PACIPEACICHIS HMYIICCTBCHHBIX IIPaB MEXKITY
paboToxarensiMu, ¢ OIHOW CTOPOHBI, U PaOOTHUKAMHU U MOAPAAYUKAMU — C APyroil. B HaumoHasbHOM
3aKOHOJIaTENIbCTBE OTAETBHBIX CTPaH COJEpPKATCAd TMOJOKEHHsI, MO KOTOPHIM HMYIIECTBEHHBIE TMpaBa
IpUHAUIeKaT paboToMATeNI0, €CIIM MPOU3BEACHNAE CO3/1aeTCs PAOOTHUKOM B XOJIC HUCIIONHEHUSI UM CBOHMX
ciyxe0HbIX 00s13aHHOCTel. Ho 1 B 3TOM ciyyae BO3HUKaET psAl BorpocoB. KakoB mpaBoBoii craTyc aBTopa
MIPOU3BEJICHHS: SBJISETCS JIM OH JEHCTBUTENBHO PAOOTHUKOM MJIM HE3aBUCHUMBIM MOAPSAYUKOM? Bputo mu
NPOM3BEICHNE NIEHCTBUTEIHHO CO3/IaHO B XOJIC BHIIOJIIHEHHUS CITYKEOHBIX 00s3aHHOCTEH?

Korma mpaBoBasi oxpaHa MpOW3BEACHHS HUCIIPANIMBACTCS B IOPYrod cTpaHe, Kakoe MpaBo OyIeT
CIIy>)KUTh OCHOBaHHEM [T ONpeieNieHNs] B3AMMOOTHOIICHUH Mexy paboTonareneM U pabOTHUKOM U CYTH
UX TPYIOBBIX OTHOLICHHWI: OYAET JIM ATO MPaBO CTPAHEI, TJI€ UCIIPAIINBACTCS OXpaHa, IIPaBO CTPaHHI, Ie
co3laH 00BEKT aBTOPCKOU OXpaHbI, TPYI0BOE 3aKOHOAATEILCTBO WM MEXKITyHAPOIHOE JOTOBOPHOE TIPaBO?
Ecnu pabota caenaHa HE3aBUCHUMBIM MOAPSAYUKOM Ha 3aKa3, KaKOBbI OYIyT OTHOIIECHUS MEXIYy HUM U
3aKa34uKoM?

JlyammM cmocob6oM paspelieHuss NOAOOHBIX MPOOJeM SBISAETCS MHCEMEHHBIH KOHTPAKT MEXKIY
paboTomareneM (MM 3aKa34MKOM) U KaKIbIM paOOTHUKOM (MM monpsadukom). Kpome Toro, mMoxker
MOHAJI00UTHCA MOJIMTUCAHNE TIOJJOOHBIX KOHTPAKTOB C HAHUMAaeMBIMH Ha BPEMEHHYIO paboTy JIUIIaMH.

3. JInueH3npoBaHHue M YCTYIIKA aBTOPCKUX MPaB

BaxkHoli 3ajadell IOPUCTOB, KOHCYJBTUPYIOIIMX IIO BOIpOCaM aBTOPCKOIO IIpaBa, SBIAETCA
COCTaBJICHHE JOTOBOPOB O JTHMLEH3UPOBAHUM U YCTYIKE aBTOPCKUX IpaB. CylecTBYeT HECKOJIbKO TUIIOB
TaKUX JOrOBOPOB: 1) JOrOBOPBI C U3AATENLCTBAMU; 2) JIMIEH3MOHHBIE JOrOBOPHI IO KOMIBIOTEPHOMY
nporpaMMHOMY oOecredeHuto; 3) ONaHKeTHbIE JHIEH3UH. M3marenu oOBIYHO cTaparoTcs MPUHYIUTH
aBTOPOB K TOANMCAHUIO CTAaHIAPTHBIX JOTOBOPOB. V3BecTHBIE aBTOPHI, 00Manasi MPOYHBIM aBTOPHTETOM,
MOTYT BBITOProBaTh cebe HEeOOBIYHO OnaromnpusATHBIE YCIOBHS. HekoTopble ynawuinBble aBTOPHI HMMEIOT
CBOErO areHTa, KOTOPBIM BEJET TaKUE MEPEroBOPBL C M3aTEILCTBOM. BhIllle, B pa3aene 0 KOMMEpUYECKOM
TailHe, MBI YK€ TOBOPHMJIM O TOM, YTO JIMLIEH3UOHHBIE JOTOBOPHI 0 KOMIIBIOTEPHOMY MPOrPAMMHOMY
oOecrevyeHnI0 MMEIOT 1LEeIbl0 HE MPEJOCTaBICHUE, a OrpaHUYEHHE IIpaB 3a CYET COKpalleHUs
OPEUMYILECTB, KOTOPble OOBIUHO MOJIy4aeT JIUIO, IIPUOOpeTaroliee KOMIBIOTEPHYIO IPOrpaMMy.
bnaHkeTHblE JMIEH3MHM HCHONB3YIOTCA B TEX ClydasX, KOTJa 3aTpaThl, CBS3aHHbIE C BEIECHHEM
[IEPEroBOPOB O MOJYYEHUU JIULEH3UHU, CTAHOBATCA HEONpPaBAaHHO Aoporumu. Hampumep, HeonmpaBaaHHO
JOPOroil MOXKET CTaTh MHAUBUIyaNbHAas TULEH3US Ul PaAUOCTaHIIMU HIIH pECTOpaHa Ha mepeaady B 3¢up
WIM Ha HCIOJHEHUE B 3ajieé OMNpENeICeHHOM MecHH. Bo MHOruMx cTpaHax AEMCTBYIOT cCleLHMaJIbHBIC
OpraHu3aluy, YIpaBISAOIINE aBTOPCKUMH IpaBaMHU, KOTOPBIE BBIAAIOT PAJUOCTAHIMAM, PECTOpaHaM U
UHBIM HNOJOOHBIM YUPEKACHUSIM €IUHYI0 OIaHKETHYIO JIUIICH3UIO CPa3y Ha UCIIOJIHEHHE HIMPOKOTo Kpyra
My3BIKaJIbHBIX ITpoU3BeeHUM. [ToX0kue opranu3anuy IpeiCcTaBiIsAi0T KOJJIEKTUBHBIE MHTEPECH] U aBTOPOB
JKypHaJIbHBIX CTaTeH.

2 Cu ctpanuiy B MutepHerte http://www.leweb.loc.gov/copyright/
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