IX. ToBapHbIe 3HaAKHU

A. Teoplm OXpaHbI TOBAPHBIX 3HAKOB
1. Oxpana npaB norpedureis

[laTeHTHOE W aBTOPCKOE MPaBO OXPAHSIOT MpaBa MOTPEOHUTENS JHUIIL B KOCBEHHOU (opme,
TOTJa Kak TOBapHble 3HAKW W 3HAKH OOCITYyXHBAaHHA CIy)KaT HWHTEpecaM IOTPEOHTENs] CaMbIM
HETOCPECTBEHHBIM 00pa3oM. IlaTeHTHOEe M aBTOPCKOE MPAaBO CTUMYJIUPYIOT H300pETaTeNILCTBO H
CO3/IaHNE XYJ0KECTBEHHBIX MpOM3BeACHUH. M KakIplii MOTPeOUTENb BHOCHT CBOIO JIETITY B 3TO
CTUMYJIMPOBaHHE, TUIaTs Oojiee BBICOKYIO IIEHY, KOTOPYIO YCTaHaBIMBAeT Ha MPOIYKT OO0JiafaTeib
UCKITIOUYUTEIHHOTO TIpaBa Ha HETO, MTOCKOJIBKY OH MOJB3YETCS CBOMM MOHOIIOIHHBIM TOJIOKEHUEM. 3a
3Ty leHY NOTPEeOUTENh TOTyYaeT HEMEUICHHBIH JOCTYI K HOBOM MHTEIICKTYalIbHONH COOCTBEHHOCTH
0ojiee BBICOKOTO KadeCTBEHHOTO YpPOBHSA. B KOHEYHOM WTOre, MO HMCTEUCHHH CPOKa OXPaHBI
ABTOPCKUM WM TATEHTHBIM T[PaBOM, IMOTPEOUTENIh YXKE HE OIUTAYMBaeT JOCTyNa K 93TOH
COOCTBEHHOCTH. B oOTiMuMe OT 3TOro TOBapHBIA 3HAK CIYXHT [OTPEOMTENIO cpazy u
HETIOCPE/ICTBEHHO. BaXHBIM acmeKTOM IIEHBI TOBapa SIBISETCS BO3MOXKHOCTH [UIS TOTPEOHTENs
ONpEIEeNUTh T€ KAauecTBa U CBOMCTBA, KOTOpbIE €My HyXHbl. lIpom3BoauTenu ToBapa, UMEKOLIETO
TOBapHBIN 3HAK, CHJIBHO 3aWHTEPECOBAHEI B TOM, YTOOBI TIOIIEPKUBATh BHICOKHI CTaHAAPT KAa4eCTBA.
[ToaTomy, Kora MOTPEeOUTETh HAXOIUT TOBAPHBIN 3HAK C HY)KHBIMH €My XapaKTepPUCTUKAMU, eMYy yiKe
HE HY)XHO TPATUTh YCWINS HU Ha KAKHE JOIOJHUTEIIbHBIC IIOUCKHU.

MHorue noTpeOUTeNIn MHOTJAa MPUOOPETAIOT 3aBEAOMO IMHUPATCKYIO MPOIYKIIMIO, MOCKOJIBKY
3HAIOT, HAIpUMEp, 4YTO MHUPATCKUE KOMIIBIOTEPHBIE NPOrpaMMbl HIEHTHUYHBI JOPOTOCTOSIINM
opurnHanaMm. Ho, kak mpaBuio, JIOAM cTaparoTcs u30eratb TOBAPOB C IMOMJIENBHBIMH TOBAaPHBIMU
3HaKaMH, IIOCKOJIbKY BEJIMK PHUCK IIOJy4eHMsl TOBapa IUIOXOro KadecTBa. K coxanmeHuro, B
HAI[MOHAIILHOM 3aKOHOJATeIhCTBE MHOTHUX CTpaH He uMeeTcss 3(PQEKTUBHBIX MEp, HCHOIb3YS
KOTOpBIE, MOTpeOnTeNh, OOMaHYTHIM (aNbIIMBBIM TOBapHBIM 3HAKOM, MOT OBl 3allUTHTH CBOHU
UHTEPECHl B CyJE, IOCKOJIbKY BPEMEHHBIE M MAaTE€pUAIbHBIE 3aTPAThl 3aBEJOMO IPEB30MAYT
BO3MOXHYIO KOMIICHCAIIMIO. 3aIUTy WHTEPECOB MOTPEOUTENIE MOTYT OCYIIECTBIATH CIECITHATBHEBIC
TOCYIApCTBEHHBIE YUPEXKACHUSA, KOTOPbIE MPUHHUMAIOT MEpPbl AJIMUHUCTPATUBHOIO M YIOJIOBHO-
IIPAaBOBOI'0 XapakTepa IMPOTUB Te€X, KTO IOJJAEIbIBAET TOBAapHbIE 3HAKU. J[pyrMM Ba)KHBIM CpEICTBOM
00pHOBI SABIISAETCS CyNIeOHOE MpeciieIOBAHNE HEUHCTHIX Ha PYKY KOHKYPEHTOB.

Jo HenmaBHero BpeMeHH NpobjJeMaM OXpaHbl TOBapHBIX 3HAKOB B Poccuu yaensyioch Maio
BHUMAaHHSI B POCCHIICKOM 3aKOHOJATENbCTBE W B Iopuanueckod Hayke. OTHOLIEHUS, CBA3aHHBIE C
UHAMBUIyaJIU3allMed TOBapOIPOM3BOAMUTENEH, HE HMENU 3aKOHOAATENbHOM perlaMeHTaluuu |
PEryJIupoBaIKCh JHUIIb MAJIOAOCTYTHBIMHU U 3a4acTyI0 YCTapEBLIMMHU IMOA3aKOHHBIMU aKTaMu. B ycrnoBusx
TUT@HTCKOTO MOHOIOJIM3Ma M TOCIOJACTBAa TOCYAapCTBEHHOW COOCTBEHHOCTH, C OJHOM CTOPOHBI, U
OTCYTCTBHSI KOHKYPEHIIMH M CKYIOCTH TOBAapHOTO pBIHKA — C APYroH, 3a00Ta 00 WHAWBUAyATH3AINN
MIPOM3BOJUTENEH W BBIMYCKAEMBIX FMH TOBApOB OblTa MPAKTHYECKH HEHYXHOHW. CleICTBHEM 3TOTO
SABUJIOCH KpaliHE HE3HAYHTeJIbHOE IO CPAaBHEHHIO C MaciiTabaMu CTpaHbl YHCIO PErHCTPUPYEMBIX
UHUBHUyaTbHBIX 3HAKOB OXpaHbI, OTCYTCTBHE CIIOPOB O HAPYIICHUHU IIPaB HAa HUX B CyACcOHOM MpakTHKeE,
crmabasi TeopeTHdeckass pa3paboTka mpoOieM, CBI3aHHBIX ¢ (UPMEHHBIMH HAUMECHOBAHUSMHE, TOBAPHBIMU
3HaKaMU ¥ IPYTHMMHU aHAJIOTUYHBIMH OOBEKTaMH MIPOMBILUIEHHOW COOCTBEHHOCTH.

C mepexolloM K pPHIHOYHON 3KOHOMHKE OTHOIICHHE K YKa3aHHBIM OOBEKTaM CTalo KOPEHHBIM
00pa3oM MEeHSThCS. PBIHOUHBIA MEXaHU3M YyTKO pearrpyeT Ha PeakIuio MOTpeduTeneld Ha MPOU3BOIMMEBII
TOBap. BBHISBICHHBI HEYAOBIETBOPEHHBIH CIPOC MOTpeOUTENed Ha TOT WIM HHOM HPOAYKT CIIY>KUT
CTUMYJIOM JUISl pa3sBUTHUS NIPOU3BOACTBA. VIMeronuiicss BakyyM OBICTPO 3aIlONIHSIETCS TOBApaMH, HyKHBIMU
notpebuTensiM. B 3THX YCHOBHSIX OUYeHb BaXXHO OOECHEYUTH BO3MOXXHOCTH WHAWBUAYATH3AINN
MpeajaraeMplx TOBApOB W YCIYI, B 4Y€M B PABHOM CTENEHM 3aWHTEPECOBAHbl U INPOU3BOIUTENH, U
notpeOutenu. [apaHTupys mnpaBa Ha BBICTYIUIEHHE B XO3SHCTBEHHOM O0OpOTE MOJA COOCTBEHHBIM
UHIUBUIyaTbHBIM HMEHEM, Ha 0003HaYCHHWE MPOM3BOAMMBEIX TOBAapOB W  OKA3bIBAEMBIX YCIyT
OIpe/IeTICHHBIMY CHUMBOJIAaMU WJIM HaMEHOBAaHUSMHU M OO€CreuuBas UX 3allUTy B Cilydae HapylleHus,
3aKOH CO3[1aeT HEOOXOAMMBbIE MPEANOCHUIKH [T Peau3alii yKa3aHHONH BO3MOKHOCTH.

ToBapHBIf 3HaK M 3HAK OOCITY)XUBaHMSA, KOTOPBIMH MAapKHUPYIOTCS IPOH3BOJMMBIE TOBaphl H
OKa3bIBaCMBIC YCIYTH, SIBJIAIOTCS aKTHBHBIM CBSI3YIOIINM 3BEHOM MEXKIY U3TOTOBUTEICM U MOTpeOUTENIEeM,
BBICTYNast B poJii O€3MOJIBHOIO MpojaBia. Hapsny ¢ oTnuuTenbHOl (yHKUMEH MOIMyIsSpHBI TOBAapHBIHA
3HAK BBI3BIBAET y TMOTpeOUTENICH omnpesieieHHOe NpeCTaBIeHHe O KauecTBe MPOIYKIMU. SIBISSACH CBOETO
polla BU3UTHOW KAapTOUYKOW MPEINPHUATHS, TOBAPHBIM 3HAK OOSA3BIBACT IMPEINPUATHE JOPOXKHTH CBOCH



peryTanieil ¥ MOCTOSHHO 3a00THTHCS O MOBBIIIEHUH KadecTBa BBITyCKaeMOH MM mpoxykuuu. OnHOH u3
BO)XHBIX (YHKIMH TOBApHOTO 3HAKa SBISIETCS TAKXKE pEKJIaMa BBIIYCKAaEMbIX HU3AEIUN, MOCKOIbKY
3aBOCBABIINH JOBEpUE MOTpPEeOHTENEH TOBApHBIM 3HAK CIIOCOOCTBYET NMPOABMXKECHHUIO JIIOOBIX TOBAapoOB,
MapKHpPOBAaHHBIX AaHHBIM 3HaKOM. Ha MHpOBOM pBIHKE IIeHa M3/IEJIUH C TOBAPHBIM 3HAKOM B CPEIHEM Ha
15—25% BblmIe, 4yeM I€HA AHOHUMHBIX TOBapoB. HakoHel, TOBapHBI 3HAK CIYXKUT U 3aIlUTHI
BBIITyCKaeMOH MPOIYKIINY Ha PBIHKE U PUMEHsETCs B 00ph0e ¢ HeT0OPOCOBECTHON KOHKYPCHIIUEH.

2. OxpaHa oT HeI0OPOCOBECTHON KOHKYPeHINH

3aKOHOZATENILCTBO O TOBAapHBIX 3HAKax 3alllMIIaeT IPOU3BOIUTENEH TOBapoB M YCIYr OT
KOHKYPEHTOB, MOJAJIENBIBAIOIINX UX TOBApHbIE 3HAKU U 3HaKH 0oOCIyXHBaHUA. B oTiinyue ot nmorpedutens
IPOM3BOAMUTENL TOBapa 3a4acTyio 00JagaeT CpeiCcTBaMHU M CTHUMYJIaMM, YTOOBI B CyJeOHOM MOpSIKE
OTCTOSITH CBOM IIpaBa Ha TOBapHBIN 3HaK. B cyneOHOM mopsake MOKHO HE TOJIBKO MPECIEN0BATh IPOCTOE
MUPATCTBO, HO U PEIIaTh CIIOXKHbIE IOPUANYECKUE BOIIPOCHI, TAKUE, KAK CTETIEHb CX0KECTH JABYX TOBapHBIX
3HaKoB. VIMEHHO HaJW4ue OXpaHbl TOBAPHOI'O 3HAKa MOOYXKIaeT MPOU3BOMUTENEH yIydliaThb KaueCTBO
CBOUX TOBapOB, IOCKOJIBKY 3aIllUTa TOBAPHBIM 3HAKOM MOXKET IMPUHECTH OOoJIbIe 3714, YeM ao0pa, ecin
3HaK acCOLMUPYETCSl C HU3KOKAaYeCTBEHHBIM NpoAyKToM. Hampumep, aBHakoMIlaHUs, ¢ caMmoJeTaMu
KOTOPOH 4YacTo MPOUCXOIAT aBapHM, O4YE€Hb OBICTPO MOTEPSET KIMEHTOB, KOTOPBIE YHAYT K KOMITaHUSAM-
KOHKYpPEHTaM.

b. Me:xxnynapoaHasi OXpaHa TOBapHbIX 3HAKOB
1. Iapuxckas KOHBEHIUS

[Mapmxckoii KOHBEHITMEH BBIPAOOTAaHO HECKOIBKO BAXKHBIX 0a30BBIX MPHUHIIMIIOB B OTHOLICHHH
TOBapHBIX 3HAKOB, HO MPU OTOM OHAa HE JIMIICHA W CEPhE3HBIX HEHOCTaTKOB. KoHBeHIHMell BBOAWTCA
HAIMOHAJIBHBI PEXHUM OXpaHbl TOBAapPHBIX 3HAKOB W MpaBMJa MX perucrpauud. [Ipuoputer ToBapHOTro
3HaKa yCTaHaBJIMBACTCA IO JAaTC MOJa4uu 3adBKHU B CTPAHC—Y4YaCTHULIC KOHBGHHI/II/I CpPOKOM Ha 6 MECALICB.
B KonBeHiuu nepedncieH psiji CUTyalui, B KOTOPBIX YYaCTBYIOIIME B HEH CTPAHBI MOTYT WJIH JTOJKHBI
OTKazaThcd OT perucrpanuu. Ilpu Bcem 3TroM KoHBeHIMS He paspelnia Bcex BOIpocoB. Perucrparnuio Bce
PaBHO HAIO OCYLIECTBIATh B KaXJOH M3 CTpaH, B KOTOPBIX HCTpeOyeTcst oxpaHa TOBapHOro 3Haka. Ot
CTpaH-y4acTHHI HE TpeOOBaJOCh CO3MAHUS CICIHATBHOM PETUCTPAMOHHON CHCTEMBI 3HAKOB
obcmyxuBanus. KoHBeHmmeidl He mpemycMoTpeHO TpeboBaHmid K 3((eKTHBHON NpaBOBOW OXpaHe
TOBAPHBIX 3HAKOB U 3HAKOB O6CJ’Iy)KI/IBaHI/I$I.

IMapmxckass KOHBEHIHUS II0 OXpaHE TIPOMBIIIICHHOW COOCTBEHHOCTH, YICNSIOMAs 3HAKaM
JOCTaTOYHO OOJBIIOE BHHUMAaHHE, COINCPKUAT PSI BAXKHBIX IIPABHI, OIMPEICILIONNX TPHHIUIG UX
MPaBOBO oXpaHbl B cTpaHax — wieHax [lapmwxckoro coroza. B wactHocTun, KoHBeHLHMs 3akpemisieT
IpaBWIa O MPUOPUTETHOM CPOKE IPU PETHCTpAIMU 3HAKOB, COCTaBIomieM 6 MmecaueB (m. 1 cT. 4), o
HE3aBHUCHMOCTH TOBapHBIX 3HAKOB B Pa3NUYHBIX cTpaHax [lapmkckoro coro3a (ct. 6), 0 3amperieHHH
WCTIOJIb30BAHUA B KaueCTBE TOBAPHBIX 3HAKOB T'OCYJApCTBEHHON CHUMBOJMKH, O(UIIMANBHBIX Ha3BaHUU U
5MOJIEM MEXTyHapOAHBIX OpraHu3almi (cT. 6 ter), O JONMyCTUMBIX OCHOBAHHSIX OTKas3a B PErHCTPAINH
TOBapHBIX 3HAKOB (CT. 6 quinquies) u ap. OmHako cama [lapukckas KOHBEHIMS HE CO3JIaeT MEXaHU3Ma
MEXyHapOJHONH OXpaHbl 3HAKOB, TaK KaK CBS3BIBAET IPENOCTaBICHHE OXPaHbl C UX 00s3aTeNnbHOI
peructpanueii B cTpaHax — wieHax Ilapmwxkckoro coro3a. VcCkiioueHHE COCTaBISIOT JIMIIb Tak
Ha3BIBacMbIe OOIIEN3BECTHBIC 3HAKH, KOTOPBIM OXpaHa 00eCIeUNBACTCSI HE3aBUCHMO OT PETHCTPAIIHH.

2. Maz[pm[cxoe corjialieHue o Memnyﬂaponﬂoﬁ perucrpanv TOBaAapHbIX 3HAKOB

[Mpunsaroe B 1891 1. B Magpuae CornameHue o MEeXIyHAPOIHOW PETHCTPAIlM TOBAPHBIX 3HAKOB
ObUIO 3HAYMTEIBHBIM IIATOM B YJIy4YIIeHUHW cUTyanuu. B coorBercTBuM ¢ CoOIVIallleHHEM OTKPBLIACh
BO3MOXHOCTb IIPEAOCTABJICHUA €AWHOI'0 TOBAPHOI'O 3HAKa [UJIA HaHHOHaHLHOﬁ u Me)K}Z[yHapOZ[HOﬁ
pETUCTpalliy, KOTOPHIH OyAeT NpU3HABATHECS BCEMH CTpPaHAME-yYacTHHIIAMH, YTO B 3HAYUTEIHHOM
CTEIIEHH TOMOXXET CHHU3UTh CTOMMOCTH 3arpar. Ho Majapujackoe coriamieHde UMeeT U PAl CBOUX
HEJIOCTaTKOB. Bo-MepBbIX, KOT/Ia OHO MPUHUMAJIOCh, B OOJIBIIMHCTBE CTPaH PErUCTpalys MIPpOBOIMIACE O3
nu3ydeHus 3Haka. M 3ot Qakr Hamen orpaxkeHue B psne nonoxenuid Cornamenus. [Ipexne Bcero, B
MOJIOKEHUH O JIByXATAllHOM TIpollecce pPETUCTpalldd: CHauyala Ha HalUOHAJbHOM, a 3aTeM Ha
MCXKIAYHAPOJHOM YPOBHE, KOTOPBIM 3asABUTCIIb U3 CTPAHBbI, A€ MPOBOAUTCA THIATCIBHOC M3YYCHUE 3HAKA
Wi TpeOyeTcss ero MpakTHYECKOe HCIIONB30BAHUE [0 PETUCTPAIUH, CTABUTCA B MEHEE BBITOTHOE
monoxeHue. Bo-BTOpBIX, TOT (aKT, YTO HAIMOHAIBHBIC PETUCTPAIMOHHBIC MHCTAHIIUN MOTYT OTKa3aTh B
perucTtpauv TOJIBKO B TEYECHHUE OJHOr0 roaa, ACIacT CPOK, OTBOHHMLIﬁ Ha U3Y4YCHUEC 3HAKa, CIHIIIKOM



KOPOTKHM [UTSI IPOBEICHUS CEPhE3HOM paboTHI a elle B YCIOBHUIX OONBIION 3arpyKeHHOCTH. B-TpeThux,
OTHOCHUTEJIBHO HH3Kas OIJjaTa YCIyr MO PETUCTpalldd B HAIMOHAIBHOW CIyk0e HE MOXET IMOKPBITH
PacxomoB Ha MPOBEACHUE CEPhE3HOTO UCCIECIOBAHMS 3asBKU. B-ueTBEepThIX, CHCTEMa IICHTPAIN30BaHHOTO
oclapuBaHMs, Korja IpU3HAHUE HEAEHCTBUTENIBHOCTH PETUCTpallid B CTpaHe IepBOHAYaIbHOM
peTHCTpalil UMEeT MOCIEACTBUEM HENeHCTBUTENBHOCTh TOBAPHOIO 3HAaKa BO BCEX CTpaHax,
YIOBICTBOPSIET 3asBUTENCH M3 TEX CTpaH, IJe 3HAKM YacTO OCHapUBAlOTCsA. B cBa3M co BceM 3THM
Coenunennsie [1ITaTel, IMEROIINE caMblid OOJIBIION PHIHOK TOBAPOB, CHAOKEHHBIX TOBAPHBIMH 3HAKAMH, HE
BCTYHAOT B MaJpHICKOE COTTIallICHHUE.

Manpuzackoe coriameHue o MeXAyHapoJHOW peructpauuu 3HakoB 1891 r. B Hacrosmee BpeMs
ABJIETCSI OCHOBHBIM MEXIYHapOAHBIM JOTOBOPOM, HAIpPaBICHHBIM Ha MPEOJOJCHHE MPHUHLIMIIA
TEPPUTOPHUATILHOCTH B OXpaHe TOBApHBIX 3HAaKOB. Poccuiickas denepaius yuacTByeT B 3TOM COIVIAIIEHUN
kak npasonpeeMHuk Coserckoro Coro3a, KOTOpBIM NpUcoeAUHUICS K HeMy B 1976 r. CynHOCTb AaHHOIO
CornaieHusi COCTOMT B TOM, YTO TOBapHBIA 3HAK, 3aperHCTPUPOBAHHBIN B MexayHapoIHOM OrOpO
MHTEJUICKTYalIbHOH coOcTBeHHOCTH (T. JKeHeBa), moydaeT B CTpaHe, ydacTByomei B CorfameHnu, TaKyto
K€ OXpaHy, Kak eciau Obl OH ObUl 3asBleH TaM HemocpeacTBeHHO (m. 1 cr. 4). DTo o3HayaeT, 4To
Manpuackoe coryiamieHne He CO37aeT €IMHOrO IPaBOBOrO peXHMa TOBAPHOTO 3HAaKa BO BCEX CTpaHAX-
VYaCTHUIIAX, a JIUIIb 00JIerdaeT MpoLeaypy MOIYUIeHUs OXpaHBl Cpa3y BO MHOTHX CTpaHaX, W30aBISsL OT
HEOOXOAMMOCTH PETUCTpAlMM TOBAPHOTO 3HaKa B Kaxaoil oTaenbHO# ctpane. C 1 anpens 1996 r. crano
BO3MOXXHBIM TOJy4EHHE E€ANHOTO OXPAaHHOTO IOKYMEHTAa, AEHCTBUTEIBHOTO JUII BCEX TOCYIapCTB —
ydacTHUKOB CorJalleHusl.

3asBKa Ha MEXIYHAPOJHYIO PETHCTPALMIO, KOTOpask MOJAETCsl Yepe3 MAaTEHTHOE BEAOMCTBO CTPaHbI
npoucxoxaeHus (ct. 19 3akona PO o ToBapHBIX 3HaKax), 0(OPMIIIETCS MO SIUHBIM TpPaBHIaM M JOJKHA
ObITH TpeAcTaBIcHa Ha OnaHke, mnpennucaHHoM WucTpykuuei. [laTeHTHOe BEIOMCTBO CTpaHBI
MIPOUCXOXKJIEHUS] YJOCTOBEpSET, YTO JaHHblE, NPUBOJUMBIE B 3asBKE, COOTBETCTBYIOT JaHHBIM
HAIlMOHANBHOTO pEeecTpa, M YKa3blBaeT MAAaThl M HOMEpa 3asBKU W PETHCTPAIlMM 3asBKH B CTpaHe
IIPOUCXOXKJCHMS, a TAKXKe ATy [10a4yM 3asiBKU Ha MEXIYHApPOAHYIO PETUCTpaliio. DKCIEpTU3a 3asBOK I10
CymecTBY MeXIyHapOogHBIM OOpo HE MPOW3BOAWUTCS, OHO IHINb PETHCTPUPYET 3asBICHHBIC 3HAKH,
cooOmaer 00 OTOH perucTpalul 3auHTEPECOBAHHBIM BEAOMCTBAM U IPOU3BOAUT IyOIHKALUIO
3apEeTUCTPUPOBAHHBIX 3HAKOB B M3[aBAEMOM UM IEPHOANIECKOM XypHaie. [laTeHTHOe BeToMCTBO 0001
cTpaHbl, ydacTBywomeil B CorJlallleHHH, UMEEeT MpaBO B CPOK, YCTAHOBJIEHHBIH €€ HalMOHAIbHBIM
3aKOHOJATENIbCTBOM, HO HE IO3JHEE OAHOrO Toja C AAThl MEXIYHApOJHON pETrUCTpaLuH, 3asBUTb, YTO
OXpaHa 3apeTHCTPUPOBAHHOMY 3HAaKy HE MOKET OBbITh IpENOCTaBlICHa Ha ee TeppuTopuu. Takoi OTKa3
JNOJDKEH OBITh MOTHBHUPOBAHHBIM M MOJET OBITH CHENAaH TONBKO NPH HAJIMYWU YCIOBHH, KOTOPEHIC B
cootBeTcTBUU ¢ [lapmkckoil KOHBEHIMEH MO OXpaHEe MPOMBIIIIEHHON COOCTBEHHOCTH NMPHUMEHSIOTCS K
3HaKaM, 3asBJICHHBIM I HAIMOHAIBHON perucTpanuu. MexayHapogHoe Opo He3aMeAIUTEeNlEHO
IepeChUIaeT MATEHTHOMY BEJOMCTBY CTPAaHBI IPOUCXOXKICHHUS U BIaJEIbITy 3HaKa KOIHIO YBEIOMIICHHS 00
OTKa3e B IMPENOCTAaBICHUM OXpaHbl. 3aMHTEPECOBAHHOE JIMIIO UMEET T€ K€ BO3MOXKHOCTU Ul MOAAYN
BO3PAKEHUsI, KaK ecIH ObI 3HAK OBLI 3as1BJIEH HEIIOCPEACTBCHHO B CTPaHe, Iie ObUIO OTKA3aHO B OXpaHe.

B Tex crpaHax, OT HAaTEHTHHIX BEIOMCTB KOTOPBIX COOOIIEHMH 00 OTKaze B IPEIOCTABICHHUH
OXpaHbl HE MOCTYINIIO, MEXIYHApPOAHAs PErUCTpaLus 3HaKka AeHCTByeT B TeueHue 20 jeT, HE3aBUCUMO OT
TOr0, KAKHE CPOKH YCTAHOBIICHBI HAIIMOHAJIBHBIM 3aKOHOJATENLCTBOM. PerucTpanus MoxxeT HeOJHOKPaTHO
npoaneBaTbcst Ha mnepuox 20 Jer, cuuTas C MOMEHTAa HCTEUEHHUs INPEeALIECTBYIOLIEro Imepuona. 3a
PETHCTPAINIO 3HAKOB B MexIyHapoIHOE OI0pO YIDIAYMBAIOTCS MEXKTYHAPOIHBIE TIONUTHHBI, BKITIOYAOIIIE
OCHOBHYIO TIOIUIMHY, AOMOJHUTEIbHYIO MOILIMHY 33 KaKIbIH Kiacc MEXAyHapOIHOW KiacCU(pUKAIUH
toBapoB u ycayr (MKTY) cBepx Tpex M 100aBOYHYIO INONIUIMHY 3a KaKIO€ DPACIIMPEHHE OXPaHBI.
[Iponnenre MexTyHAPOAHON PETUCTPAIMH OCYIIECTRISIETCS MTyTEM MPOCTON yIIAThI OCHOBHOW MOIUINHEI,
a B ClIy4ae He0OXOJUMOCTU — JONOJTHUTENBHON U 100aBOYHOI MOLIUTHHEIL.

3. IIpoToxo k MaapuacKkomMy cOrjiameHuo

[IpoTokon k MaapuackoMy COTJAIICHHI0 pa3pabaThIBaJICS C LIENBbIO YCTPAHEHUS BCEX YKa3aHHBIX
HeNoCTaTKOB. [IpOTOKOJ BBEJ NOJOXKEHUE O MEXAYHAPOIHONW pEerucTpallii Ha OCHOBAaHUHU HAIlMOHAJILHOM
3asBKM, @ HE HaLMOHAJIbHOM peructpauuu. OH MOpOMIMII CPOK HCCIENOBaHMS 3asiBKU 10 18 mecsues,
YBEJIUYUIT CTOMMOCTh PErMCTPALMOHHBIX YCIYr, OTMEHWJ CHUCTEMY IEHTPAJU30BAaHHOTO OCMapHUBaHUS.
Patudukarmms Ilporokoma wmaer nmocraTrodyHo OBICTpEIMH TemmaMu. Cpeau TeX, KTO IIPOJOJDKAeT
BO3JIEPKUBATHCA OT MOANMUCAHUS, Mo-mipexkHeMy octatoTcest Coenunennble Itatel. CIIIA yaoBIeTBOpEHbI
BCEMH OCHOBHBIMH TMOJIOKeHUSIMU [IpoTokona. EAMHCTBEHHOW, HO JOCTaTOYHO CEPHbE3HOM HJIsl HUX
npoOJeMOl OCTaeTcsl MOJIOKEHHE, MO3BOJIIONIEe NPU TOJOCOBAHMHM MPUHUMATh KakK WHIWBUIYaJbHbIC
rojoca eBponeiickux crpat, Tak u rosnoc EC. [Ing nonutuku CIIA npuHIMNMAIBHO BCTYIJICHUE TOJIBKO B
T€ MEXIyHapOJHbIE JOTOBOPHI, B KOTOPBIX OHM MMEIOT paBHOE MpaBo roioca. BepoaTrHo, YyTo Mo 3TOMy



BOIIPOCY 6yz[eT AOCTUTHYTO KAaKOC-TO KOMIIPOMHCCHOEC PCIICHUC U YTO BCJIC 3a MOANMCAHNEM HpOTOKOJ’Ia
COCI[I/IHGHHBIMI/I IlITaramu IoCICAYET €T0 MOANMMCaHue BCEMHU APYTUMHU CTpaHaMU.

4. ]_IOFOBOp 0 3AKOHOJATEJbCTBE 10 TOBAPHBIM 3HAKaAM

JloroBop 0 3aKOHOAATENHCTBE MO TOBAPHBIM 3HaKaM 1994 r. mMmeer mpOCTyr0, HO OYEHb BAXHYIO
[eNb YIPOIICHHUST M TapMOHHM3AIUN 3aKOHOJATENbCTBA OTIACIHBHBIX CTPAaH B LEIAX YCTPAHEHHS JIHITHUX
(hopManbHOCTEH TpU TOJaue 3asSBOK HAa PETHUCTPALMIO TOBAPHBIX 3HAKOB U MPU MOAJEPKAHUHU UX B CHIIE.
Patudukarmms storo JloroBopa Takke UaeT OBICTPHIMU TEMIIAMH.

5. Hunuxoe corianieHue 0 MexxAyHAPOAHOI KiaaccupUKAUM TOBAPOB H YCJIYT B eJIsIX
perucTpanuy TOBapHbIX 3HAKOB

BoNBIMHCTBO ~ OpraHM3anui, 3aHUMAIOIIMXCS TOBAapPHBIMH  3HAKaMH, OPIraHU3YIOT CBOH
PETUCTPAITHOHHBIC PEECTPBI B COOTBETCTBHH C MEXKIYHAPOAHBIMH KiIacCH(HUKATOPaMH TOBapoOB U ycayr. B
3amoueHHOM B Humie CornameHuu yCcTaHOBIIEHBI CTaHAAPTHI KIIACCH(HKAIIMH TOBapoB. Bo MHOTrHX
CTpaHaX, BKIIOYas W Te, YTO (OpPMaIbHO HE CTanM ydacTHHKamMu CoranieHus, JEHCTBYeT MPaBUIIo,
COTJIACHO KOTOPOMY B KaXIOW 3asBKE Ha PETHCTPAIIMIO JOJKHBI YKA3bIBAThCS MHICKCHI Kjacca TOBapa,
3HAK Ha KOTOPBIH 3asBJICH K PETrHUCTPAIIHY.

Kak MexmyHapogHas perucTpanus 3HAKOB, TaK M MX PETHCTPAIls HAa HAIlMOHAJILHOW OCHOBE HE
MOTYT 3(p(EKTUBHO OCYIIECTBIATHCS 0€3 Hajiexameld KiaccuuKaluyu TeX TOBapOB W YCIYT, IS
0003HAYEHUSI KOTOPBIX MCHOJB3YIOTCS TOBapHBIE 3HAKM W 3HAKM oO0cmyxuBaHuUs. IloCKOJBKY
WCTIOJIb30BAaHNE HAIMOHAIBHBIX KiacCH(UKAaWi BHOCHT 3HAYUTEIbHBIC 3aTPyIHEHHUS B CpaBHEHHE
pe3yabTaTOB TIOWMCKA, KOTOPBIM MPOBOAMJCS B pa3HBIX CTpPaHax, MEXIYHAPOIHBIM COOOIIECTBOM
BBIpa0OTaH Ha 3TOT CYET psJA YHUQUIMPOBAHHBIX MPABUJ, 3aKPEIJICHHBIX MEXIYHAPOAHBIMU
comTanieHusMU. BaxxHeWIMM 13 HUX siBIsieTcsl HUIIIKOe corianenrne 0 MeXAyHApOIHOW KITacCU(PUKAITIH
TOBApOB W YCIIYT B IENAX pEerucTpanuu 3HakoB 1973 T., y4acTHUIICH KOTOpOro sBisieTcs u Poccuiickas
Oenepanus.  Jns  ydacTHHKOB ~ MangpuICKOro — COTJAIICHHUS  UCIOJB30BAHME  MEXTYHAPOTHOM
knaccudukanuu ToBapoB u yeiuyr (MKTY) sBisiercst 00s3aTeTbHBIM.

6. Coraamenune TPUIIC

B Cornamenne TPUIIC BKITIOYEH psijI MMOJIOKEHUH, HAITpaBIICHHBIX HA YCHIJICHHUE POJIH 00JIagarenen
TOBapHBIX 3HAKOB. B 9THX MONOXEHUSIX HAXOAUT OTpaxkeHue J000uposanue co croponsl CIIIA u mpyrux
CTpaH, JaBIIKUX MPUOEKHUIIE KOMIAHUAM, CTPEMSIIIUMCS aKTUBHO UCIIONB30BAaTh CBOU TOBapHbIe 3HAKU. K
YHCIy 9THUX TIOJOXKEHUH OTHOCATCS: yBEIMYEHHUE dYKCIa THUIIOB CHMBOJIOB, KOTOPBIE MOTYT CIYXKUTb
TOBapHBIMH 3HAKaMH; pa3paboTKa MpPOUEAyp NPOTUBOACHCTBHS PETHCTPAIlMM M €€ OTMCHE;
(hopmynupoBanue TpedoBaHus TPUHATHS () (HEKTUBHBIX Mep IO OXpaHe TOBAPHBIX 3HAKOB.

Hexotopsle nonoxkenust CornamieHus OPUHATHL B pa3BUTHE IYHKTOB Ilapukckodl KOHBEHLIUU U
IIPEyCMaTpUBAlOT YCTAHOBJIEHHWE TaKOIo JKE€ peXHMa IPaBOBOM OXpaHbl B OTHOIIEHUM 3HAKOB
00CITy’)KMBaHUs, KAKOW CYILIECTBYET B OTHOILIEHUH TOBAPHBIX 3HAKOB. B SKOHOMHYECKH Pa3BHUTBHIX CTpaHax
CEKTOp OKa3aHWs YCIyT B TEUCHHUE PsJia JIET POC TEMIIaMH, ONIePEKaBIIUMHU Pa3BUTHE ITPOU3BOJCTBEHHOTO
cextopa. [lo mepe ympodeHHs OIarocOCTOSHESI OTPAaHWYMBAETCS CIIPOC, HApHMEp Ha aBTOMOOWIH,
ITOCKOJIBKY YHCIIO TE€X, KTO XOUeT HMETh OOJBIIIe OJHOI MalInHbI, He3HAYUTEIbHO. OTHAKO UMEETCS TOYTH
HEOTpaHWYEHHAs! MOTPEOHOCTh BO MHOTHX BHJAX YCIYI, HAallpUMEp TaKWX, KaK pa3BleKaTelbHbIe WU
MEIUIIMHCKNE YCIyTH. YcraHoBieHHas Ilaprkckoil KOHBEHIMEH MeEXIyHapOJHAash CHCTEMa TOBApPHBIX
3HaKOB ObLTAa OTpaKEHWEM WHAYCTPHAIbHOM peBoronuu B EBporie XIX B., OCHOBHOW XapaKTepHOU 4epTOi
KOTOPOH SBJSUICS OBICTPBIA POCT TpOM3BOACTBA ToBapoB. CucTema Oblla HaleleHa Ha TO, YTOOBI
00ecreuynTh BO3MOXKHOCTh YCTAHOBIICHUS TIPOM3BOIUTENS TOBapa. YCIYrd UTpajd MEHee 3HAUYUTEIbHYIO
poib. B aT0i chepe TpyOMIIICh YaCTHEIE JIHMIA, UMEBIIUE CBOIO NMPAKTUKY: BpauH, JAHTUCTHI, aJBOKATHI,
napukMaxepsl ¥ T.1. OHU ObUIM XOPOIIO M3BECTHHI KJIMEHTaM U MO3TOMY HE HYXKJAIUCh B OXpaHe 3HAKOM
oOciyxuBaHus. Jpyrue BUIBI YCIOYT MPENOCTABISUIMCH TOCYJApCTBEHHBIMH MOHOIOJIHUSMH, HAmpUMeEp
nmouToH, Tenerpadom, xene3HeiMu qoporamu. B koHre XX B. B cepe ycayr MOSIBHIIMCH YCIYTH MacCOBOTO
xapakrepa. Hanpumep «MakaoHanac», Kak OAWH U3 MPOBOJAHUKOB HHAYCTpUU ObIcTporo nutanus. bonee
TOTO, MHOTHE BHJBI YCIYT B OOJNACTH CBSI3M W TEPEBO30K OBUIM TNPUBATH3UPOBAHBI; HA CMEHY
TOCYJapCTBEHHBIM MOHOIIONIMSIM B OOJAacCTH CBSA3M M IEPEBO30K NPHUIUIM  MHOTOYHCICHHEIC
KOHKYPHPYIOIIAE MEXIy coOOl KOMIaHWW. B CBsS3M CO BCEMH 3TUMH SKOHOMHUYECKUMH W3MEHEHUSIMH
3HAKH O0CITy>KHBaHUS HE MOTIIN 00JIee CUMTATHCS TPEOYIOUIMMH OXpaHbl MEHbIIIEH, YeM OXpaHa TOBapHBIX
3HaKoB. [Ipu3HaHue 3TOro (hakTa HAIIO OTPaXKCHHE B 3aKOHOJATEIhCTBE MHOTHX cTpaH. Craths 62 (3)
Cormamenuss TPUIIC rtnmacut, uro «crates 4 Ilapmkckod koHBeHImH (B pemakmmm 1977 toma) c



COOTBCTCTBYHOIIIMMHU U3MCHCHHUAMUA NJOJKHA TPUMCHATHCA U K 3HAKaM O6CJ'Iy>KI/IBaHI/I}I)>. Takum 06p330M, B
6YI[}7H_IGM 3HAKH O6C.]'Iy>KI/IBaHI/I$I CpaBHAIOTCA C TOBAPpHBIMU 3HAKaAMMU.

B. OxpaHa ToBapHBIX 3HAKOB Ha PErHOHAJLHOM YPOBHE

Ha nmanHBIi MOMEHT caMO¥ OOJIBIIION PETUCTPAITMOHHOW CUCTEMOM PETHOHAIILHOTO YPOBHSI SIBIISCTCS
cucremMa Epomeiickoro coroza. B 1988 r. EC Beimyctun JIMpekTHBY, HamnpaBICHHYHO Ha COJMKECHHE
3akoHozaTenbcTBa cTpaH CoobliecTBa MO BOMNpOCaM TOBapHbIX 3HaKkoB. [lo maHHON [lupekTuBe
TpeOOBaIOCH MPUBEACHUE 3aKOHOIATENBECTBA OTHACHBHBIX CTPAaH B COOTBETCTBHE C MEKIYHApPOIHBIMU
cranapramu. CaenaB 3TOT 1ar B o0JIacCTH TapMOHU3allMM 3aKOHOZAATeIbCTBa, EBpona moAroToBuiIach K
ClefylolleMy IIary — co3JaHuio EBpomneiickoil cucTeMbl TOBapHBIX 3HAKOB. OJTa CHCTEMa IIOKa3aa
3HAYUTENBHO Oo0Jiee BBICOKYIO CTEIEHb WHTETpallud IO CPAaBHEHUIO ¢ MaIpHACKUM COTJIALICHUEM.
CornamieHue HampaBl€eHO Ha CO3JaHHE XOPOLIO OTJaKEHHOro croco0a MpOBENEHUS MEXAYHapOIHOU
perucTpaluy TOBAapHOro 3Haka. ToBapHbI 3Hak EC sBiseTcs HACTOSAIIUM MEXIYHAapOIHBIM 3HAKOM,
3apEeTUCTPUPOBAHHBIM B MEXIYHapOJHOM OIOpO M OTBEYAIOIIMM CKOpee MEXIYHapOJHBIM, YeM
HAIMOHAIBHBIM IOPUANIECKAM TPEOOBAHIISIM.

B Esponeiickom CoBete co3maHa Ciyxk0a mo rapMoHu3anuu BHyTpeHHero peiHka EC, xoropas
IpU3BaHa UrpaTh pojb OIOPO IO TOBApHBIM 3HAKaM I Bcero empormeiickoro CoobmiectBa. JT1a ciryxko6a
BBIITONHSIET QYHKIMY OOBIYHOTO PErHCTPAIIMOHHOTO OIOpPO IO TOBapHBIM 3HAKaM. B Hee mocTymaroT 3asBKu
Ha peructpanuio. B Heil pa3paboTaHBl HpoLeAypsl OTKa3a B PETUCTPALUH, ICUCTBYET aleIUISIIHOHHBIN
OpraH, KOTOpPbIH MPUHUMAET kKaJoO0bl TeX, KOMy B PETHUCTpalUl OTKa3aHo, U T.A. PemeHnue sToro oprana
MoKeT ObITh 0OxaioBaHo B Cyze nepoid nHcTaHmu U B Cyne EC. Cynsl ctpan EC uMerT crienuanbHyo
IOPUCAMKIHIO IO PAcCMOTPEHHUIO €1 O HapylLIeHWHM OXpaHbl €BPOMNEHCKUX TOBapHBIX 3HAKoOB. llpu
pPacCMOTPEHHM Jel ¥ BBIHECEHMM pELICHUH Cyasl PYKOBOACTBYIOTCSI HE BHYTPEHHHUM IIPaBOM, a
3akoHozaTesnbcTBOM EC o ToBapHbIX 3Hakax. Cuctema ToBapHbIX 3HakoB EC aelicTByeT BecbMa yCIIELIHO,
U YUCJIO YK€ 3apETUCTPUPOBAHHBIX 3HAKOB MPEBBICUIIO MPEABAPUTEIbHBIE pacueThl. DTa CUCTEMA BIIOJIHE
MOXET CTaTb MOJENBIO JUIS CO3JAaHUS BCEMHUPHOH CHCTEMBbI TOBapHBIX 3HaKoB. Elne omHO 3ameuaHue
MPAaKTHUECKOTO XapakTepa: e€Clu KakoW-IuOo IMpOAyKT MpeAHa3HaueH K Ipojaxe Ooyiee 4eM B JIBYX
eBPOIEHCKUX CTpaHaxX, OyAeT JeIIeBiIe 3aperHCcTpUpOBaTh TOBapHBIM 3HaK B CiyxOe rapMoOHH3aIHN
BHYTpeHHero peiHka EC, ueM B Kax10# OTAEIbHOM cTpaHe.

I'. YUto mMo:keT OBITH MNPU3HAHO TOBAPHBLIM 3HAKOM

B cr. 15(1) Cornamenuss TPUIIC coaepXuUTCs MHPOKOE OMIPEAEIEHHE TOTO, YTO MOXKET OBITh
IIPU3HAHO TOBapHBIM 3HAKOM:

«JI1060if cHMBON MM KOMOWHAITNS CHMBOJIOB, CITy’KAIllMe JJIs BBIACICHUS TOBapa WK yCIYTH U3
psia APYrux TOBapoOB M YCIYT M CIOCOOHBIE COCTaBUTH TOBAPHBIN 3HAK. Takue CUMBOJBI, B YaCTHOCTH
CJIIOBOCOYETAHMS, BKJIIOYAIONIME JMYHBbIE MMEHa, OYKBbI, yWclia, (UTypHBIE DJIEMEHTHl U KOMOUHAIUH
[BETOB, PAaBHO KaK M KOMOWHAIIMA CHMBOJIOB, MOTYT MOJJICKATh PETHCTPAIllMA B KAYECTBE TOBAPHBIX
3HaKoB. CTpaHBbI-y4aCTHULIBI MOTYT, KaK YCJIOBHUE PErMCTPAalliy, BBIABUTAaTh TPEOOBAaHUE O TOM, UYTO 3HAK
JIOJDKEH BOCTIPUHUMATBCS 3PUTEIBHOY.

Kak mnpaBmiio, HalMOHaJIBbHBIM 3aKOHOJATENILCTBOM IIPENOCTABIISIETCSA IPaBOBas OXpaHa 3HAKaM,
orBevaromuM Aepunuinu, naHHoi B Cornamennn TPUTIC. B HEKOTOPBIX cTpaHax HET TPeOOBAaHUS O TOM,
YTO 3HAK JOJDKEH JIETKO BOCHpHHUMAThCS 3purenbHO. B CIIA ycmemHo ObUTH 3aperHMCTPUPOBAHBI B
KayeCTBE TOBApHBIX 3HAKOB OT/AENbHBIE MYy3BIKAIbHBIC KOMOMHAIMM W3 HOT M Jaxke 3amaxu. OnmHaxo,
TOBOPSI O TOBAPHOM 3HAKE TSI OOIIEMIPOBOTO PaCcTIPOCTPAHEHUS, HA/IO OTHABATh ceOe OTUET B TOM, KaKue
PUCKH MOTYT BO3HHUKHYTb, €CJIM 3HAaK HE BOCIPHUHHMAETCS 3pUTEIHHO, HOO B STOM ClIy4yae B HEKOTOPBIX
BaXKHBIX CTPaHaX €ro OXpaHa MOXET 0Ka3aThCsl HEBO3MOKHOM.

B poccuiickom mpaBe TOBapHBIA 3HAaK (3HAK OOCITYKUBaHWS) OMpEAEISICTCS KaK obo3HaueHue,
CnOCOOHOE OMAUYAMb MOBAPbL U YCAYeU OOHUX 0PUOUYECKUX UAU (DUIUYECKUX TUY OM OOHOPOOHBIX
moeapos u ycaye (Oairee — mosapwl) opyeux opuoudeckux unu gusuveckux auy (ct. 1 3akona PO «O
TOBapHBIX 3HAaKaX, 3HaKax OOCIYXMBaHUS M HAMMEHOBAaHHMAX MECT IPOUCXOXKACHHS TOBAPOBY»). UTOOBI
ObITh NMPU3HAHHBIM TOBapHBIM 3HAKOM, 00OO3HAUYeHHE NOJDKHO OTBeYaTh psaAy ychosuii. [Ipexae Bcero
TOBAapHBIM 3HAKOM IIPH3HACTCS YClI068HOEe 0003HAueHUe, CBOETO POJa CHUMBOJ, KOTOPHIN MOMeEIaeTcs Ha
BBIITyCKaeMOH MPONYKIHMH, €€ YIAaKOBKE WM CONPOBOJUTENHLHOW NOKYMEHTAMH, W 3aMeHsIeT coOoi
noja4yac AJUHHOE U CIIOKHOE Ha3BaHUE (HaMMEHOBaHME) M3rOTOBUTENS ToBapa. [lanee, HE0OXOAMMBIM
YCJIOBHEM NPABOBOI OXpaHbl TOBAPHOIO 3HAKa SIBJISIETCS €ro HogusHa. [Ipu 3TOM poccUiicKUI 3aKOH, KaK U
3aKOHBl MHOTHX JPYTHUX CTpaH, 3aKpeIUiieT MPHHIUI He aOCONIOTHOW, a OTHOCHTEIHLHOH HOBH3HBI
YCIIOBHBIX 0003HAUYEHUH, 3asBIAEMBIX B KAaUeCTBE TOBAPHBIX 3HAKOB. JTO, B YAaCTHOCTH, O3HAUYaET, YTO
PETUCTpAIUsl TOTO WM MHOTO 0003HAYEHHSI B KAUECTBE TOBAPHOTO 3HAKA B KAKUX-JIUOO APYTrUX CTpaHAX HE



MIPEMSATCTBYET MPU3HAHUIO TaHHOTO WM CXOJHOTO 0OO3HAYEHHs TOBapHBIM 3HAKOM B P®, ecnu mHOe He
BBITEKACT M3 MEXKIYHAPOJIHBIX COTJIANICHUH, B KOTOPBIX yuacTByeT P®. Hakonen, o603HaUeHUE MOXKET
CUMTAThCSl TOBAPHBIM 3HAKOM JIHIIb TOTJA, KOTAA OHO 6 YCMAHOGIEHHOM 3AKOHOM NOpsoKe
3apecucmpupogano. Poccuiickoe 3aKOHOMATENBCTBO HE OXpaHAET HE 3aperhcTpupoBaHHEIe B [lareHTHOM
BeioMcTBe P® 0003HaueHHs, 32 HUCKIIOYCHUEM TaK HA3bIBAEMBIX OOIIEW3BECTHBIX TOBAPHBIX 3HAKOB,
KOTOPBIE OXPAHSIOTCS B CUIIY MEXIYHAPOIHBIX 0053aTeIbCcTB PO.

JeiicTBytommee 3aKOHOAATENBCTBO PA3IMYaCT HECKOIBKO 8u008 mogapHuix 3Hakos. 1lo ¢gopme
€80€20 8bIPAdiCeHUs TOBAPHBIC 3HAKU MOTYT OBITh CIIOBECHBIMH (OPHTHHAIBHBIC CIIOBA U KOPOTKHE (Hpasbl),
n300pa3uTeNbHBIMU  (pa3HOOOpa3Hble 3HAYKH, PUCYHKH, W300pakeHUs), OObEMHBIMU (OpUTHHATIBHAS
(hopMa u3eNHiA WM UX YITAKOBKH) M KOMOMHHPOBAHHBIMU (COYETAIONIMMHU B ce0e 3JIEeMEHTHI Ha3BaHHBIX
BBIIIIE 3HAKOB).

B 3aBucumoctd om uucia cyOvekmog, UMEIOIIUX NpaBO Ha MOJIb30BAHHE TOBAPHBIM 3HAKOM,
Pa3NUYaloOTCsl MHIUBUIYaTbHBIE W KOJUIEKTHBHBIC TOBapHBIC 3HAKU. VIHANBUTYaTbHBIH TOBAapHBIN 3HAK —
9T0 0003HAaYCHHE, 3apETUCTPHPOBAHHOE HA WMS OTHACIBHOTO NpeArnpHHUMATEN. KOJUIEKTHBHBEIM
TOBapHBIM 3HAaKOM SIBJISAETCS TOBAapHBIM 3HAK COI03a, XO3SIUCTBCHHOW AacCOLMAIMKA WIH HHOTO
JOOPOBOJILHOTO OOBEAMHEHUS MPEANPHUITUN, MPEeIHA3HAYCHHBIH Ui 0003HAUEHUS BBIYCKAEMBIX MU
pealm3yeMbIX HMH TOBapoOB, OONANAIOMNX €JWHBIMA KAa4eCTBCHHBIMH WM WHBIMH  OOIIUMH
xapakTepuctikamu. KOHKpETHbIe TpeOOBaHUS, MPEIbSBISIEMbIE K KOJUICKTHBHBIM TOBAPHBIM 3HAKaM,
conepxkatcs B riaBe 3 3akoHa PD «O ToBapHBIX 3HaKaX, 3HaKax OOCITYy)XKMBAaHUS U HAUMEHOBAaHUSIX MECT
MPOUCXOXKJCHNUS TOBAPOBY.

o cmenenu uzéecmnocmu TOBapHBIE 3HAKU MOIPA3JCISIIOTCS HAa OOBIYHBIC U OOIIEHU3BECTHHIC. B
Ka4deCTBEC O6LI‘IHI)IX TOBApPHBIX 3HAKOB BBICTYIIAIOT J'II-OGI)IC HOBBIC OPUTHHAJIBHBIC 0603Haqu1/1$[ TOBApoOB,
OTBEYAIOIIME BCEM KpPUTECPHSIM OXPAHOCIOCOOHOCTH. B dYacTHOCTH, HEOOXOOMMBIM YCIOBHEM HX
NpU3HAHUS W OXpaHbl SBIIETCS 0oOs3aTelbHAsT TOCYJAPCTBEHHAS PETUCTpanys O00O3HAUCHUS.
OOI11en3BECTHRIM TOBAPHBIM 3HAKOM IMPU3HAETCS TaKOe 0003HAUCHKE, KOTOPOE 3HAKOMO IHPOKOMY KPYTY
noTpebuTeneil Onaromapsi €ro WCIONB30BaHMIO IS 0003HAYCHHS ONpEAETICHHBIX TOBapoB. OCHOBHOM
CMBICIT BBIIICTICHHUS OOMIEH3BECTHRIX TOBAPHBIX 3HAKOB 3aKIIOYAETCS B TOM, YTO B COOTBETCTBHH CO CT. 6bis
INapmkckoil KOHBEHIIMH IO OXpPaHE IPOMBIIUICHHOW COOCTBEHHOCTH TAaKHM 3HAaKaM OOECIIeYHBACTCS
IPaBOBAasI OXpaHa eIlle 10 UX PETHCTPAIHH.

. Uto He MOkKeT ObITH NPU3HAHO TOBAPHBIM 3HAKOM
1. 3naku, He moJJIe:KaLIMe PErUCTPALMHU

B mynkrax (la) u (16) ct. 6 Ilapmwkckoil KOHBEHIMH H3JI0KEHBI TpeOOBaHUS K CTpaHaM-
YYacTHHUILAM O 3allPEIICHUH OTIEIbHBIX BUIOB 0003HAYEHNH B KAUECTBE TOBAPHBIX 3HAKOB:

(@) Crpanpl Coro3a JIOTOBAapHBAIOTCS OTKIOHATh WJIM TIPU3HABATh HEACHCTBUTEILHOMN
perucCTpaunvio M 3ampeliaTh IMyTeM COOTBETCTBYIOLIMX MeEp UCIONB30BaHUE 0e3 paspelieHus
KOMIICTEHTHBIX BJIACTEl B KayecTBE TOBApHBIX 3HAKOB HJIM B KayecTBE 3JIEMEHTOB ATHX 3HAKOB
repOoB, (pIIaroB u APYIruX TrOCyIapCTBEHHBIX dMOJeM cTtpaH Coro3a, BBEICHHBIX UMH O(DHIIHMATBEHBIX
3HAKOB M KJIEWM KOHTPOJISI M TapaHTHH, a TaKXKe BCSIKOE MOJpakaHHE 3TOMY C TOYKH 3pEHUs
repajibAuKH.

(6) IomoxxeHws, M3TOKEHHBIC BHIIE B MyHKTE (@), MPUMEHSIOTCS paBHBIM 00pa3oM K repOawm,
¢maraMm © OpyruM SMONieMaM, COKPAIleHHbIM WM ITOJHBIM HAWMEHOBAHUSM MEKAyHApPOIHBIX,
MEXIPABUTEIbCTBEHHBIX OPraHM3allfii, WIEHAMH KOTOPBIX SBJSIFOTCS OAHA WMJIM HECKOJIBKO CTpaH
Coro3a, 3a HCKIIOYeHHEM TIepOoB, ¢uaroB W ApPYrux 5MOJEM, COKPALICHHBIX WM TIOJHBIX
HaVMEHOBAaHWH, KOTOpbIE SBILSIFOTCA IIPEIMETOM NEWCTBYIOLUIMX MEXAYHAPOAHBIX COIVIAILCHUH,
npeAHa3HauYeHHBIX ATl 00ECIIeYeHUS! HX OXPaHbI».

Ota cTaThs AaeT MPaBO MPABUTEILCTBEHHBIM M MEXKIIPABUTEIBCTBEHHBIM OpraHaM 3alpeniath
UCIIOJIb30BAHUE MX CHMBOJHMKM B KadeCTBE TOBAPHOIO 3HAKa M KOMMEPYECKYIO 3KCILIyaTallUio
[EHHOCTH THX CUMBOJIOB.

3ampeT Ha UCMOJIB30BAHME B KAa4eCTBE TOBAPHBIX 3HAKOB TOCYAAPCTBEHHBIX repOoB, (iaros,
SMOJIeM W HWHBIX OQUIMAIBHBIX CHMBOJOB 3aKperuieH 1. 1 cr. 6 3akona P® o ToBapHBIX 3HaKax.
O0o03HaueHHs, COCTOSIUE TOJHKO W3 YKAa3aHHBIX CHUMBOJIOB, HE MOTYT BBINOJNHATh (DYHKIIUH
TOBAapHBIX 3HAKOB IMOTOMY, YTO OHM HMMEIOT O(QHUMAIBHBIN XapakTep W TaKk WIM HHAde OyayT
CBSI3bIBAThCS TOTPEOUTENSIMH C HOCHTEISIMU 3THX CUMBOJIOB. Kpome Toro, momoOHble 0003HaYECHUS
CIIOCOOHBI BBECTH NOTpeOHUTEIEH B 301y KIICHHE OTHOCUTEIBHO IPOUCXOXKACHHS IpoAyKIH. Bmecre
C TeM O(HIHMAIBHBIE CHUMBOJBI WIH HMX OTICIbHBIE YacTH MOTYT OBITh BKIIIOYEHBI B KauecTBE



HEOXPAHACMBIX 3JICMCHTOB B TOBAPHBIC 3HAKH, €CJIK HAa 3TO MMECTCA COIJIaCU€ COOTBETCTBYIOLICTO
KOMIICTCHTHOT'O OpraHa Wjn Ux BJIagcjbla.

2. 3]-[3](]([, KOTOPBIM MOXKET ObITH 0TKA3aHO B perucrpanumn

a. Beeoenue

Cratbeit 6 quinquies Ilapmkckolf KOHBEHIIMM IPEAYCMOTPEH HMCUEPNBIBAIONINN MEpedyeHb THUIIOB
3HAaKOB, KOTOPHIM MOXKET OBITh OTKAa3aHO B PETHCTPAIlMM FUIM PETHCTPAIlNsl KOTOPHIX MOXET OBITH
MpU3HAaHA HEACHCTBUTENBHONH. B OONBIIMHCTBE CTpaH OTKa3 B PETHCTPAIMH IIONYYalOT BCE HIIH
OOJIBIITHHCTBO YKa3aHHBIX B 3TOM IIEPEYHC 3HAKOB. B cratbe TOBOPHUTCA:

«ToBapHbIC 3HAKH, MTOANAJAIONINE TIO]] ICHCTBUE HACTOSIICH CTaThH, MOTYT OBITH OTKJIOHECHBI IIPU
PETUCTpalUH WU IPU3HAHBI HEEHCTBUTEIbHBIMU JIUILb B CIEAYIOLINX CIydasX:

1) ecnu 3HaKM MOTYT 3aTpPOHYTh IpaBa, MPUOOPETEHHBbIE TPETPUMH JHLIAMU B CTpaHe, I/e
UCIPAIINBAETCS OXPaHa;

2) eciM 3HAKH JIUIICHBI KaKUX JTUOO OTIMYUTENHHBIX MPU3HAKOB MM COCTABICHBI HCKIIOYHTEIHEHO
U3 3HAKOB M yKa3aHUI, MOTYIIUX CIIY>)KUTh B TOProBje Ui 00O3HAYeHHs BHJa, KayecTBa, KOJUYECTBA,
Ha3Ha4YCHHUs, CTOUMOCTHU, MCCTa MPOUCXOXKACHUA MNPOAYKTOB WJIM BPEMEHU HX HU3TOTOBJICHUA 00
CTAaBIINX OOIIETPUHATHIMH B OOMXOIHOM SI3BIKE FJIM B JOOPOCOBECTHBIX M YCTOSBIIMXCS TOPTOBBIX
00bIUasix CTpaHsbl, T HCTIPAILINBAETCS OXPaHa;

3) ecnu 3HaKM NMPOTHBOPEYAT MOPAIU WM OOIIECTBEHHOMY MOPSIKY U, B OCOOCHHOCTH, €CIIM OHU
MOTYT BBECTH B 32011y /IeHUE OOIECTBEHHOCTDY.

Huxe Mbl OCTaHOBUMCSI Ha PAaCCMOTPEHUH KaXkKJIOTO M3 YKa3aHHBIX OCHOBAaHHMM ISl OTKIOHEHHS
3asIBKU IIPU PETUCTPALMU WIN IIPU3HAHUS €€ HEAECHCTBUTEIbHOM.

B 3akone P® o TOBapHBIX 3HaKaxX, Kak W B 3aKOHaX MHOTHX JPYTHX TOCYAApCTB, BBIICIEHBI
abcoaromuvle U uHble OCHOBAHUS TSI 0TKa3a B PETHCTpalii 0003HAYEHU B KA4eCTBE TOBAPHOTO 3HaKa. K
YHUCITy aOCOJIOTHBIX OCHOBAHWH OTHECEHBI 00O3HAYEHHsI, HE CIIOCOOHBIEC BBHIMONHATH (DYHKIIMH TOBapHBIX
3HaKOB, W 0O0O03HAa4YeHHs, IPOTHBOpEYAIINEe ITyOIWIHOMY TIIOPSAKY X OOIIECTBEHHBIM HHTEPECaM.
O0o3HaueHns, MPU3HAHHE KOTOPBHIX TOBAPHBIMH 3HAKaMH MOXKET HAHECTH YHIepO TpPETHHM JIHIAM,
OTHOCSTCSA K TpyIIe 0003HauYEHHH, HE PErUCTPUPYEMBIX 10 MHBIM OCHOBAHUSIM.

0. Hapywienue npaé mpemuux nuy

Ecnu umeetcs yxe 3aperHCTPUPOBAHHBIN MOJHOCTHIO MACHTUYHBINA WM OYE€Hb MOXOXKHUN 3HAK IO
OJTHOMY M TOMY € KJIacCy TOBapoOB WMJIH yCIyT, TO IO 0OIIeMy IpaBmIy OTKa3 MOJydaeT Oonee MO3aHssA
3asBKa. [lomoOHas oXpaHa pacrpoCTpaHIeTCs U Ha OOIMIEH3BECTHRIE B MEXKIYHAPOIHOM MaclITade 3HAKH.
B cr. 6bis [Tapmxckoit KOHBEHIIUU TOBOPUTCA:

«Ctpansr  Coroza 00s3yOTCA 1O HMHHWIMATHBE aJMWHHUCTpAIMM, €CIH HTO JOIYyCKaeTcs
3aKOHOAATENIECTBOM JTOH CTpaHBI, WJIM IO XOAATaiCTBY 3aMHTEPECOBAHHOTO JIMIA OTKIOHATH JIHOO
NpU3HABATh HENCHCTBUTENHHONW PpErHcTpaldio W 3ampeliarh NpUMEHEHHe TOBapHOIO 3HAaKa,
MPEACTABIIIONIEro co00i BOCIIPON3BEICHUE, HMMUTALIMIO UIIH MIEPEBO] IPYToro 3HaKa, CIIOCOOHbIE BEI3BATh
CMEILIEHUE CO 3HAKOM, KOTOPBIM IO ONPEAETIEHHI0O KOMIIETEHTHOI'O OpraHa CTpaHbl PErUCTpallud WU
CTpaHbl TIPUMEHEHHUS YK€ SBILIETCS B OJTOW CTpaHe OOIIEH3BECTHHIM B KadeCcTBE 3HAKa JIMIIA,
MOJIB3YIOIIETOCs MPEeUMyILIecTBaMH HacToAmed KOHBEHLMH, M HCIONB3YyeTCS Ui HUIACHTUYHBIX WIIH
MOJOOHBIX MPOAYKTOB. DJTO IOJIOXKCHHUE PACIPOCTPAHACTCS W Ha T€ CIIydYaW, KOTIa CYyIIeCTBEHHAs
COCTaBHasl 4YacTh 3HAKa IIPEICTABISIET cOOOM BOCHPOM3BEICHHE TAKOTO OOMICM3BECTHOTO 3HAKa WU
UMUTALIUIO, CIOCOOHYIO BBI3BAaTh CMEILICHHE C HIUM.

Tpersum nuIa MOTYT HMETh IpaBa, KOTOpPbIE HUI/IE HE 3aperucTpupoBaHbl. Hampumep, B
pETUCTpallii IOJDKHO OBITh OTKa3aHO JHOO OHa JOJDKHA OBITh IMpH3HAHA HENCHCTBUTEIHHOW, €CiH
3asgBIICHHBIN 3HAK COBMAJAET C HA3BaHUEM KOMIIAHWH, TPOU3BOAAIIEH TaKoH ke BUJ TOBApOB, AaXke TOTa,
KOTI'/Ia 3TO Ha3BaHUE HE 3apPETUCTPUPOBAHO KaK TOBAPHBIN 3HAK.

ITo poccuiickoMy mpaBy K 0003HAUEHHSM, KOTOPBIE HE MOTYT OBITh 3apETUCTPUPOBAHBI B KAUECTBE
TOBapHBIX 3HAKOB BBHUJAY TOrO, YTO 3TO Hapyliajo Obl MpaBa M 3aKOHHBIE HWHTEPEChl TPETbUX JIHUIL,
OTHOCSTCSL:

1) obo3nauenus, xkomopuie AGIAIOMCA MOHCOECMBEHHBIMU UTU CXOOHIMU 00 CIENeHU UX CMeueHus
Cc Yoce oxpaHnaemviMu Ha meppumopuu Poccuu mosapnuimMu  3HaKaMU, HAUMEHOBAHUAMU MeCH
NPOUCXOJICOeHUsT MOo8apa, a MakKdce ¢ CePMUPUKAYUOHHBIMU SHAKAMU, 3APecUCMPUPOSAHHBIMU 8
ycmanognenHom nopaoke. Ilpu >ToM Ha3BaHume Treorpauyeckoro OOBEKTa, WCIOIb3yeMOe UL
0003HauEHHUs TOBapa, pa3pellaeTcsl BKIOYATh B TOBAPHBIM 3HAK B KaueCTBE HEOXPAHIEMOIO 3JIEMEHTa,
€CJIM JaHHBIA 3HAK PErHUCTPUPYETCSs Ha UM JHUIa, WMEIOIIEro MpaBO Ha HCIOJIb30BaHUE TaKOTro
HauMeHoBaHus. Hampumep, mnpaBoM Ha BKIIOYEHHE B TOBAapHBI 3HAaK HAaUMEHOBaHWI THMA



«IeTepOypPICKHil», «KapeIbCKUN», «YPaTbCKUi» W T.IM. 00JaNaroT JIMIIb 3aABUTEIH, PACIOIOXCHHBIC B
JTAHHOM HaCeJCHHOM MyHKTE MJIH MECTHOCTH;

2) ob6o3HaueHus, 6ocnpouzsooawue uzsecmuvle Ha meppumopuu Poccuiickoi  Dedepayuu
Qupmennble HAUMEHO8AHUS (UTU UX HACMb), A MAKHCe NPOMbIUICHHbIE 00pa3ybl, NPUHAONEHCaujUe
Opyeum auyam;

3) obosnauenus, Komopvie BOCHPOU3BO0AM HA38AHUS U3BeCMHbIX 6 P® npoussedenuii Hayxu,
JUMepamypbl U UCKYCCMEA UTU NEPCOHANCU U YUMAMbl U3 HUX, NPOU3BEOCHUS UCKYCCMEd UMU UX
Gpazmenmul be3 coenacus obaadamensi aBMOPCKO20 NPABA UIU €20 npasonpeemuuxos. B 1aHHOM ciydae
3aKOH OrpakJaeT MpaBa M 3aKOHHBIC MHTEPECHl CO3MaTelell TBOPUSCKHX MPOM3BEICHUMN, pacHIHpss Te
BO3MOKHOCTH, KOTOPBIEC MPEOCTABISIET UM JISHCTBYIOIIEE aBTOPCKOE 3aKOHOIATEIILCTBO. YUUTHIBAS, YTO
WCTIONIb30BaHME B  KAayecTBE TOBAPHOIO 3HAKa WMEHH TMOMYJIAPHOTO TIEPCOHa)ka, Ha3BaHUs
XYJ0KECTBEHHOTO TMPOU3BEACHHsI WK (DparMeHTa M3 HEro CIOCOOHO, C OJHOI CTOPOHBI, 00ECHCYUTH
BJIQJICNIBIy TOBAPHOTO 3HAKA TOJYYCHHE 32 CUET aBTOPA JOTIOIHHUTEIBHOMN MPUOBUIH, & C IPYTOi CTOPOHHI,
HaHECTH MOpPAJBHBIA W WMYIICCTBEHHBIH yIIepd WHTEepecaM CO3/JaTelii TPOW3BEACHUS WM HHOTO
o0JamaTens- aBTOPCKUX TMpaB, 3aKOH CTABUT JaHHYK) BO3MOXKHOCTh B 3aBUCHMOCThH OT COTJIACHSI aBTOpa
WIH €ro MpaBONPEeMHHUKOB. [IpH 3TOM HMEIOTCS B BUAY, KOHEUHO, JIHIIb OXPAHSEMbBIC MPOU3BEIACHHUS.
DNeMEeHThl HEOXPaHSIEMbIX TPOW3BEJACHHUN, B YAaCTHOCTH TEX, CPOK OXpaHbl KOTOPBIX HCTEK, MOTYT
HCIOJIH30BaThCS CBOOOIHO;

4) obosuauenus, 60CNPOU3BOOAWUE DAMUNUL, UMEHA, NCEBOOHUMbBL U NPOU3BOOHbBIE OM HUX,
nopmpemsl U akcumuie u36eCmHuIX Uy 6e3 Conacus maKux auy, Ux HACIeOHUKO8, COOMBENMCMEYIOWE20
KOMNEMEHMHO20 0p2ana UlU 6biCULe20 3AKOHOOAMENbHO20 OpP2aHd CMpPAaubl, ecau mu 0003HAYUEHUs.
aens0Mmesa 0ocmoanuem ucmopuu u Kynomypsl PO. Beojs mogobHoe orpanudenue, 3akoH PO o ToBapHBIX
3HaKaX OXpaHseT JUYHbIC HEUMYIIIECTBEHHBIC HHTEPECH U JOCTOMHCTBO JIesATeNIeH KyIbTYphl U UCKYCCTBA,
MTOJIATHKOB, TIOMYJIAPHBIX JIAJACPOB U T.J. [I0CKOJNBKY HCIIOB30BaHHE WX UMEH JIJIsi 0003HAYCHHUS TOBApOB
YCIYT CIOCOOHO OKa3aTh CYIIECTBEHHOE BIMSHUC Ha MX PEIyTaIHI0, 3TO JOMYCKACTCs ACTaTh JHIIb C UX
coracus. IHTepechl yMEpIIUX JIMIl OXPAHSIOTCA WX HAaclIeqHuKamMu. [lociie cMepTH HACISTHUKOB, a TaKXKe
MPH OTCYTCTBUHM TaKOBBIX HCITOJb30BaHUE B KaUeCTBE TOBAPHBIX 3HAKOB MMEH JIHMII, BHECIIIMX 3aMETHBIN
BKJIaJl B HCTOPHIO U KyJIbTYpy Poccru, MOXeT ObITh CAHKIIMOHMPOBAHO KOMITETEHTHBIMH OpraHaMu P®.

6. Omcymcmsue pamuuumeﬂbnoﬁ CnocoOHOCmU 3HAKA

ToBapHBIll 3HAK JOJKEH OBITH y3HABAGMBIM IMOTPEOHMTENEM KaK 3HAK OMPENCICHHOr0 TOBapa Ha
OTIPENIETICHHOM pbIHKE. Hampumep, 4HCTHIH APIBIK HE MOXET OBITH TOBAPHBIM 3HAKOM, IIOTOMY YTO HE
COICPKUT YKa3aHWUH Ha KOHKPETHOT'O TIPOU3BOIUTEIIS.

Crporo TroBOpS, H3-3a OTCYTCTBHS DPa3IM4YUTEIBHONH CIIOCOOHOCTH HE OXpPaHSIOTCS W JpyrHe
0003Ha4YEHUs, HE CTIOCOOHBIE BBHIMOIHATH (PYHKIIMU TOBAapHBIX 3HAKOB U 3HAKOB 00CIyKUBaHUA. B maHHOM
Cllydae OTCYTCTBHE y 0003HAUCHHS Pa3IMIUTEIFHON COCOOHOCTH MMOHUMAETCs B 00ojee Y3KOM CMEBICHE, a
UMEHHO KaK OTCYTCTBHE Yy 0003HAYCHHUS MPU3HAKOB OPUTHHAILHOCTH M WHAWBUAYaTbHOCTH. Ha mpakThke
HEe 00JagarolMU Pa3IMYUTENbHON CIIOCOOHOCTBIO Yallle BCEro NMPH3HAIOTCS 0003HAYCHUS, COCTOSIINE
TOJIBKO M3 OTHENBHBIX OYKB M codeTaHWH OYKB, HE 00JaJaroIIux CIOBECHBIM xapakTepoM. Kak mpasmiio,
cpead TakuxX 00O3HAUEHHWH MpeodiamaroT abO0peBHAaTyphl ONHOTHUIHBIX MPEIIPHITHH, COBMANAIOMINX IO
cBOeMy (pOoHETHUIEeCKOMY BocupusTuio. Hampumep, He ObUTO IMPU3HAHO TOBAPHBIM 3HAKOM O0O3HAuEHHE B
Bujie OyKBHI «b», 3asBIeHHOEe BpecTCKUM AJIEKTPOIaMITOBBIM 3aBOAOM. [10 3T0i ke MPUYNHE OTKIOHSIIOTCS
3agBKH Ha PETUCTPALUI0 B KadecTBE TOBAPHBIX 3HAKOB OO0O3HAYCHHH, COCTOSIIUX W3 OOBITHBIX
reoMeTpudeckux (GUryp, JHUHUA, YUCE, MPOCTHIX H300pakeHHWH TOBAPOB M WX HAUMCHOBAHUN W T.IL
OpHako eciy moto0HOe N300paKEHHE SIBISICTCS, OPUTHHAIBHBIM HIIH CTHIIM30BAaHHBIM, €TO PETHUCTPAIUS B
Ka4decTBE TOBApPHOTO 3HAKa BIIONHE BO3MOXKHA. Kpome Toro, mpaBoBasi oXpaHa B KadecTBE TOBApPHBIX
3HAKOB IPEJOCTABIIETCS TAKUM 3JEMEHTAPHBIM O0OO3HAYEHHSIM, KOTOPBIE B CHIYy WX JUIUTCIBHOTO U
UHTEHCUBHOTO  HCTIOJAB30BaHUS  (DAKTHUCCKM MPUOOpENN  pasIMuUTEeNIbHYI0 CIHOCOOHOCTh, CTaB
oOmien3BecTHEIMU 3Hakamu (Hampumep, BMW). He peructpupyroTcsi B KadecTBE TOBAPHBIX 3HAKOB
PCATMCTHYECKHE UITH CXEMAaTHYSCKHUE H300paskeHHsI TOBAPOB UL 0003HAYEHHS ATHX TOBAPOB, TPEXMEPHBIC
00BEKTHI, JOpMa KOTOPBIX 00YCIIOBJICHA UCKIIFOYUTEIHHO ()YHKIIMOHATEHBIM HA3HAYCHUEM, U T.I1.

2. leckpunmuenwle (onucamesbHule) 3HAKU

B cootBerctBum ¢ IlapmwKckoif KOHBEHIMEH MOTYT OBITH OTKJIOHEHBI WM TPH3HAHBI
HEJIEHICTBUTEIBHBIMU 3HAKH, €CIIH OHU «COCTaBJIECHBI HCKIIOUUTEIBHO U3 3HAKOB WM yKa3aHUHU, MOTYIIUX
CIly>)KUTb B TOPTOBIIE Ui 00O3HaueHHs BHUJA, KA4eCTBAa, KOIMUYECTBA, HA3HAUCHUS, CTOMMOCTU, MecTa
IIPOUCXOXKJECHMS TOBapa WJIM BPEMEHU MX HU3rOTOBJIEHUs». EciM MO3BOIUTH OAHOMY IPOU3BOAUTEINIO
HOJIyYUTh HCKIIOYUTENBPHOE NPAaBO HA MOAOOHBIN 3HAK, 3TO HCKIIOYHT €Tr0 KOHKYPEHIHIO C JIPYTHMH



MIPOU3BOAUTEIAMH, UMEIOIIMMH Ha PHIHKE TOBAPHI C TAKMUMU K€ Ka4yeCTBAMU.

OO6o03HaueHUs], yKa3bIBAIOIIUE HAa BMJ, KAaueCTBO, KOJIMUYECTBO, CBOMCTBA, Ha3HAUEeHHUE, LIEHHOCTb
TOBapa, a TAK)Ke HA MECTO U BPEMsI €r0 MIPOU3BOJICTBA M COBITA COCTABIIIIOT OOBbEKTUBHYIO XapaKTEPUCTUKY
W3IENHs ¥ He CIIOCOOHBI €T0 WHINBUIYaIH3upoBaTh. KpoMme TOro, JaHHBIE O TOBape HE CIIOCOOHBI OBITH
00BEKTOM MCKIIOUUTEIBHOTO IpaBa TOJBKO OJHOTO KOHKPETHOTO IPOU3BOJUTENSA, a MOTYT
UCTIONIB30BATHCS JIIOOBIM 3aWHTEPECOBAHHBIM JIMIIOM, BBITYCKAIOIIMM TOBAp TAKOTO XK€ BHJA U KAadyecCTBa.
[Tpumepamu momoOHBIX 0003HAUEHUI ciyKaT cioBecHbie 3Hakm «Elegant», «Primaty, «Premier» u ap.
Hanpumep, I'ockomuzobperenuii CCCP B cBoe BpeMs OTKa3aJl B PETHCTPAIMU CIOBECHOI'O TOBAapHOTO
3Haka «DRY &Naturaly», 3agBneHHOr0 aMepuKaHCKOW (GUPMOH, MOCKOIBKY OBIJIO CHpaBeJIMBO MPHU3HAHO,
YTO OH HE 00JIagaeT OTINYNTEIHHBIMI IPU3HAKAMU ¥ HOCHT OIMCATENBHBIN XapakTep, Tak Kak B IICPEBOE
Ha PYCCKUI A3BIK 03HAYAET «CYXON M HaTypaJIbHBIH».

HckmiodeHne yka3aHHBIX BbIIIE 00O3HaueHWH W3 cepbl NPaBOBOW OXPaHBl HE MPEISITCTBYET,
OJIHaKO, UX UCIIOJIb30BAaHUIO B KAUE€CTBE COCTABHOM 4aCTH TOBapHBIX 3HAKOB, €CIM OHU HE 3aHUMAIOT B HUX
JOMUHUDYIOLIEr0 mojiokeHus. Ho mpu perucrpauuyd TOBAapHOTO 3HAKa YKa3bIBAa€TCs, 4YTO TaKue
0003HaYEHUsI HCKIIOYAIOTCd U3 c(epbl OXpaHbl, €CIM OHM KOMIIO3UIIMOHHO HE CBS3aHBl C APYTHMMU
3NIEMEHTaMHM, WM YTO TOBApHBIM 3HAK OXpaHSIETCS B LIENOM, 0e3 MPEeAOCTABICHUS OXPAaHBI OTACIHHBIM
BXOJSIIMM B €ro KOMIIO3ULMIO OO0O3HaueHHsM. VICKIIOYeHHE W3 OXpaHbl HEOXPaHSEMBIX 3JIEMEHTOB,
BXOAAIIMX B COCTaB TOBAPHOIO 3HaKa, O(OpMIAETCSs B BHUJE CHELUANbHOW 3amicU IpU BHECCHUU
TOBaPHOTO 3HaKa B [ 0CyJapCTBEHHBIH peecTp TOBapHBIX 3HAKOB U 3HAKOB oOciyxuBanus PD, a Taxke mpu
myOJIMKAIMK TOBapHOTO 3HaKa B oduimaibHOM OrosuieTeHe [laTeHTHOTO BeJOMCTRBA.

0. Hcnonvzoeanue 6 3nake oﬁmenpulmmbm mepmunoe

K o0o3HaueHWsIM, HE pETHCTPHPYEMbIM B KaueCTBE TOBAapHOTO 3HAKa, TaKKe OTHOCITCA
OONIENPHHSITHIC TEPMHHBI, HCIIOJIB3yEMbIC B )KUBOM SI3BIKE (YaCTO WX HA3BIBAIOT POJOBBIMU TCPMUHAMH).
Ecnu Hekas koMmaHus TIOMyYUT MTPaBO Ha TOBAPHEIN 3HAK Tako#, kak « Whisky», 370 He mo3BONHT Ipyrum
HpOI/I?;BO}Z[I/ITeJIHM 3TOTrO HpO,Z[yKTa UCIIOJb30BATh }IaHHLIﬁ TepMI/IH. 9TI/IM 6yx[eT CepLCSHO orpaHI/Iqua
KOHKYPEHITHUS, MIOCKOJILKY JPYTHE MPOU3BOJUTEIH YXKE HE CMOTYT MPOJaBaTh CBOH TOBap C MPHUBBIYHBIM
JUTSI TIOKYTIaTeJIe M JIETKO OTpe/eisieMbIM Ha3BaHUEM. B pesynbrare moTepu OyIeT HECTH NMOTPEOUTEND,
MIOCKOJIBKY TEPSIOTCS IPEUMYIeCTBa KOHKYPEHTHOH ToproBiu. Eciu k peructpanuu Obly OBl AOMYIIEHBI
OOIICPUHSITEIE TEPMUHBI, 001aJaTSIIH TOBAPHBIX 3HAKOB MTOCTOSHHO HAXOJMIUCH OBl B COCTOSTHIH PUCKA.
Hanpumep, «acnupus» cTaj poAOBBIM MOHITHEM JUIsl OOJICYTOISIONIETO CPEJCTBA BO MHOTHX CTpaHax. B
pe3ynbpTaTe MoNy4YUsIoch, YTO 00NaaTellb paB Ha JaHHBIA TOBAPHBIM 3HAK B 3THUX CTpaHax yTPaTHI CBOU
MpaBa Ha HETO.

UroObI M30ekaTh MpEeBpallecHusl TOBAPHOTO 3HAKa B POJIOBOE MOHATHE, 00JIafaTeib MpaB Ha HETo,
KaK [IpaBWJIO, CTaBUT TOBApHBIN 3HAK BMECTE ¢ POAOBLIM NoHsATHEM. Hampumep: «KonupoBanbHas TeXxHUKa
«Xerox». OmnpeneseHHbIC TPOOJIEMbl BO3HHKAIOT CO CIIOBAMH, KOTOPhIC M3HAYAILHO yYKAa3bIBaJId HA MECTO
MPOUCXOXKICHUS. SIpKUH TIpUMEp — HWCIOJIb30BaHHE TEPMHUHA «IIAMIIAHCKOE» B OTHOIICHWH HIPHCTHIX
BuH. Hmxke Oyxmer mokazano, kak B Cormamenun TPUIIC pemraercs BOpOC BOCCTAHOBIECHUSI OXPaHbI
MOTOOHBIX POJIOBBIX TEPMHHOB.

Poccuiickoe mpaBo cpeam 0O0O3HAuUEHHWM, HE JOMYyCKAGMBIX K PETHCTpalldd, pa3jindacT: a)
0003HaueHUsI, BOIIEAIINE BO BCEOOIee yrnoTpeOieHne KaK Ha3BaHUS TOBAPOB OIPEAEIEHHOTO BHUA; 0)
0003HaYEHUs, SBISAIONIMECS OOIIENPUHATEIMA CHUMBOJIAaMHM M TepMHHamu. K mepBoif rpymme, Hepeako
UMEHYEMOU «C80000HbIMU 3HAKAMUY, OTHOCATCS TE, KOTOPBIC BCIIEICTBHE MX IMUPOKOTO MPHUMCHEHHS
YTPAaTUIN JJIs TOTPEOUTENeH pa3InIUTENIbHYI0 CIIOCOOHOCTh M BOCIHPHHHMMAIOTCS KaK HAUMEHOBAHUS
TOBapa OMpeAeJIeHHOT0 BUaa. [[puMepaMu MOTYT CITy)KUTh TaKUe CIIOBECHBIE 0003HAUYCHUs, Kak pyOepou,
HelsloH, nemtodaH, aHacTe3WH, HOBOKaWH, TepMoc u T.I. CBOOOJHBIC 3HAKH SBISIOTCS BCEOOITUM
JIOCTOSITHIEM M MOTYT HCIIOJIb30BaThCS JHOOBIMM 3aWHTEPECOBAHHBIMU JIUIIAMH. [IOTBITKU OTICITBHBIX
OpraHu3alri 3aKPenuTh 32 COO0H MOHOIIOJIMIO Ha UX UCIIOIB30BaHKE MOIEPKKH CO CTOPOHKI [laTeHTHOTO
BeIOMCTBa He HaxomaT. Tak, TanmWHHCKMHA TaKCOMOTOPHBIM TapK B CBOE BpeMs MPEACTABIII IS
pPETHUCTpAIli B KauyeCTBE TOBAPHOTO 3HAKa MAXMAaTHYIO JIMHUIO, OOBIYHO TPUMEHIEMYIO Ha TaKCH.
EcrecTBenHo, B peructpaiyii ObUIO OTKa3aHO, TaK KaK JIAHHBIA 3HAK YXe JaBHO BOIIET BO BceoOIee
ynotpebyieHue st 0003HaUeHHUsS TaKoro poja yciyr. [1o 3ToMy ke OCHOBaHHIO ATCIUISIIMOHHAS Tanara
ITatentHOTO BemoMcTBa P® monTeepawiia pemieHHe SKCIEePTH3bl 00 0TKa3e B pervcTpaiud 0003HAYCHUS
«acTHpUH» B KAYECTBE TOBAPHOTO 3HAKA HA UMs (pupmel «batiepy;

K obwenpunamoiv cumeoram OTHOCATCS 0003HAYEHUS, HEMOCPEACTBEHHO YKa3bIBAIOIIUE HA
oTpaciib TPOMBIIIICHHOCTH WM 00JIACTh JESATEIBHOCTH, K KOTOPOW MPHHAIJICKAT TOBaphl M YCIYTH,
coJiepKaiuecs B NEpeYHE TOBApOB M YCIYr 3asBKU. [IpuMepaMu Takux 0003HAYEHUH MOTYT CIIYXKHTh
M300paXeHUs! KOJIOBI MIIH PETOPTHI UL MPEANPUATHH XMMUYECKOH MPOMBIIUICHHOCTH, Yalllk cO 3Meeil s
(hapManeBTUYECKON  NEATENIbHOCTH, IIBEHHOW WITBl W HOXHHI JJI TPSANPUATHA NIBEHHOMN



OPOMBIIIJICHHOCTH W T.II. K O6IJ.ICHpI/IH$ITLIM TCPMHUHAM OTHOCATCA TaKXKE€ JICKCUYCCKHUEC CAWHUIIBI,
XapaKTCPHBIC IJI1 KOHKPETHBIX oOJacreit HAayKH U TEXHUKU (aMnep, paanyc, CHHyC U T.H.).

e. Hcnonv3oeanue Haumenosanus mecma npoucxo.m:t)enuﬂ

He mommexxar perucTpannyi TOBapHBIE 3HAKH, B KOTOPHIX HCIIONB3YIOTCS HAUMEHOBAaHHUS MeCTa
MIPOUCXOXKJEHHUS TOBapa, MOCKOJIbKY MOJ00HOE HCHOJIb30BAHHUE CTalo OBl MPEMATCTBHEM IS OPYTUX
IPOU3BOAMUTENCH TOBAapOB M3 ITHX K€ MeCT. OJTa IpobjeMa IO XapakTepy cXoxa C IpoOieMoit
WCTIONB30BaHMsL POJOBBIX MOHATHHA. Hampumep, «AHTapKTHKa» — 3TO TOBApHBIA 3HAK H3BECTHOTO
Opasuibckoro nuBa. B maHHOM cilydae HE MPOMCXOIUT UCIONB30BAHUSA MECTa MPOUCXOXKACHUS TOBapa,
MOCKOJIBKY BCEM H3BECTHO, YTO B AHTAPKTUKE HET MPOU3BOJCTBA MUBa. [109TOMY perucrpaiusi JaHHOTO
TOBAapPHOTO 3HAKA BIIOJIHE TPABOMEPHA.

ToBapHBIE 3HAKH BECbBMa CXOXH C HAUMEHOBAHUAMU Mecm npoucxodcoenus mosapos. OHU
COBIAJAIOT C HUMH IO BBIMOJHSAEMBIM (YHKIHMSIM M HEPEIKO MPaKTUYECKH HEpa3InYMMbl MO CBOEH
BHEITHEH (popMe, TIIOCKOJIBKY B KaueCTBE TOBAapHBIX 3HAKOB YaCTO HCIOJB3YIOTCS Ha3BaHUS
reorpaduaeckux 00BEKTOB. IX OCHOBHOE pa3iH4Me COCTOUT B TOM, UTO TOBAPHBIN 3HAK, B OTIMYHE OT
HAaMMCHOBAHMS MECTa MPOHMCXOXKICHUS TOBapa, MPH3BaH CBI3BIBATh CBOMCTBA M KAadecTBa TOBapa C
KOHKPETHBIM €T0 IIPOW3BOJAWTENIEM, a HE C OCOOBIMH CBOWCTBaMH Treorpaduyeckoil cpembl MecTta
MIPOM3BOJCTBA TOBapa. Eciii B kKauecTBe TOBapHOTO 3HAKA 3asABILICTCS reorpadgpuieckoe Ha3BaHUE WITH HHOE
0003HaUeHUE, KOTOPOE CIIOCOOHO CO3MaTh Y MOTpeOuTeNell T0KHOE BIeYaTIeHHe O MECTe IMPOU3BOJCTBA
TOBapa, B PETHCTPAllMd TaKOTO TOBAPHOTO 3HAKAa JIOMKHO OBITh OTKa3aHO. VICKIIOYEHHE COCTaBISIOT
Cllydad, KOTJa HaNMEHOBaHHE MeCTa MPOHMCXOKICHUS TOBapa BKIIOYACTCS B KaueCTBE HEOXPAHSIEMOTO
JJIEMEHTa B TOBapHBIN 3HAK, KOTOPBIA PETHCTPUPYETCS Ha UM JIUIA, UIMEIONIETO IPaBO Ha MCIOJIb30BaHKE
TAaKOTO HAMMEHOBAHHUSI.

ac. Ilpuoopemaemasn paznuuumensHas cnocoOHOCmb

B cr. 15 Cornamenust TPUTIC rosopuTcs:

«Ecmm 3Hak He 00mamaeT pa3IMYUTENFHONH CIOCOOHOCTBIO, CTPaHBI-y9acTHHIBI CoTrjameHus
pelIaroT BOIMPOC O €r0 PerucTpallii B 3aBUCHMOCTH OT CIOCOOHOCTH 3HaKa ee oOpecTu B Ipolecce
UCIIOJIb30BAHUY.

PaccmoTrpuM, HanpuMep, TPU TOBAPHBIX 3HAKA, UCHOJIb3yEMbIX IPOU3BOAUTEISIMH KOMIIBIOTEPOB —
«EPSON», «APPLE» u «DIGITAL». «kEPSON» — 3T0 cOBepIIEHHO MCKYCCTBEHHOE CJIIOBO, HO OHO IO
CBOEH CyTH 0oONagaeT pa3IMYUTENbHONH CIIOCOOHOCTBIO, KOTOpas MPUMEHHMA K JII0OOMY BHAY TOBApOB U
yenyr. «APPLE» kak ToBapHBIA 3HaK OO0JIafaeT pPa3IHYUTEIIbHOW CHOCOOHOCTHIO MPHUMEHHTEIBHO K
KOMIIBIOTEPHBIM TOBapam, HO CIY>KUTb TOBapHBIM 3HAKOM MPUMEHUTENBHO K s0jokam (apple, aHrm. —
A0JI0KO) HE MOXET, MOCKOJIBKY 3TO CJIOBO MCHOJNB3YyeTCs KaKAOH mpojaromieil sOJ0KH KOMIaHUEH.
«DIGITAL» — mo cytu, He MOXeT 00JanaTh pPa3IUYUTEIBHON CIIOCOOHOCTHIO MPUMEHUTEIHHO K
KOHKPETHOMY IPOM3BOJIUTENIO AIIEKTPOHHBIX LU(ppoBbix MamuH (digital mepeBoauTCcs Ha PycCKuil, Kak
nudposoif). OmHAKO TYHIEHHBIH B MPaKTUYECKOE HCIOJIb30BAHUE 3HAK MPUOOpPET PazIHYUTENbHYIO
cnocobHocth. Korma-to cmoBo «®opa» OBUIO pacnpoCTpaHEHHOW aHTIMHCKOW W aMEepUKaHCKOM
¢amummeit. Ho mocie ycnemHoro co3manust ['enpu ®@opmom aBTOMOOMIBHON KOMIAHUH, 3Ta (haMUIAS
cTana WACHTU(HUIMPOBATHCA C MPOU3BOAMTENIEM MAIMH W BIOJHE MOTJa OBITh 3aperucTpUpOBaHa Kak
TOBapHEIH 3HaK. K cokaneHnIo, perucTpallioOHHBIE CITy>KOBI CIUIIKOM IUIOXO OCHAIIEHHBI [UIS TOTO, YTOOBI
OTIPENeIATh, MPHOOPEN JIN HA MPAKTHKE KOHKPETHBIN 3HAK Pa3IUIATENBFHYIO CIOCOOHOCTE. B cimyx0ax He
XBaTaeT NepcoHaja U CPeACTB, KOTOPbIE HY>KHBI [yl IPOBEACHUS OMPOocoB norpedburened. Takum oOpazom,
B COOTBETCTBHHM C 3aKOHOJATEILCTBOM MHOTHMX CTpPaH TOBAapHBIA 3HAaK, KOTOPBIH HAXOAWJICS B
MIPaKTUIECKOM O0OpPOTe B TEUCHHE OINPEIHESIICHHOTO TMEepHOoJa BPEMEHH, MOXKET OBITh MPHHAT K
perucTpanum, Kak 00JaJaloui pa3IMuuTeaIbHON CIIOCOOHOCTHIO.

3. 0603Hauenu;1, npomueopeuauniue o6u4ecmeermoﬁ HpaeCmeéeHHocmu u mopaiu

B cooTBeTcTBHM C 3aKOHOJATENbCTBOM MHOTUX CTPaH MOXET ObITh OTKa3a-no B PErHCTpaIUU
3HaKaM ¢ 0003HAYEHUSIMU, IIPOTUBOPEUALTIMHU TI0 CBOEMY COJEPKAHUIO OOIECTBEHHOI HPAaBCTBEHHOCTH U
Mopanu. Takoe NpensaTcTBUE K pErUCTPallii COMHUTEIBHO, KPOME CIIydaeB, KOTIa CyLECTBYET ONACHOCTh
obmaHa mnorpebuteneil. OTka3 B PErHCTpallMM MOXKET IMPOCTO OTPakaTh KakKHe-TO MHpeayOexaeHus
aJIMUHHUCTPAINH PETUCTPAIMOHHON CIIyXOBI. bojiee TOro, B CBSI3M C IOCTOSIHHBIM M3MEHEHHEM MOPAJIH,
TaKoe OCHOBAHHE [UIA OTKa3a MOKET MPUBECTH K HECTAOMIBHOCTH 3aKOHOAATEIbCTBA O TOBAPHBIX 3HAKAX.
IIpencrasisiercsi, 4ro, MO Me€pe Pa3sBUTHA TEPIMMOCTH BO B3IUIAAAX HA MOPadb M YMEHBUICHHS DOJIU
rocymapctBa B XXI B. OTHOCHTENbHO HEOOJBIIOMY YHMCIYy TOBAPHBIX 3HAKOB OyJeT OTKAa3aHO B



PETUCTPAIIUH IO TOMY OCHOBAHHIO.

ITo poccuiickoMy 3aKOHOAATEIBCTBY K 0003HAYEHHUAM, IPOTHBOPEYAIINM TI0 CBOEMY COAEP KaHUIO
O6HleCTBeHHI>IM HHTEpECaM, MpPUHIUIIAM TYMAaHHOCTH W MOpaJM, OTHOCATCA, B 4YaCTHOCTU, PUCYHKHU
MTOPHOTpaPHUIECKOT0 XapaKTepa, OCKOPOUTENbHBIC HAAMUCH, BOMHCTBYIONINE WIH PACHCTCKHE IIPH3BIBEI H
JO3yHTH M T.I. Ha mpakTuke OTKas3bl B perucTpauud OO0O3HAYEHWH B KauyeCTBE TOBAPHBIX 3HAKOB IO
YKa3aHHBIM BBIIIIE COOOPAKEHHSIM BCTPEUYAIOTCSI KpaifHe peiKo.

u. 3HaKu, 6600AuUe 6 3a01yIHCcOeHUE

Bomnpoc o 3Hakax, BBOASIIUX B 3a0iIyXIEHHE, 0COOOH CIIOKHOCTH HE MPEICTaBIIACT. Takoi,
HaIpUMep 3HaK I alIKOTOJIBHBIX HAIMUTKOB, MPOU3BOJIMMBIX HE M3 BUHOTPaja, a U3 KapTodens, Kak
«Brandyssimo», HecripaBe[yINB KaK B OTHOIICHWW MOTPEOUTENEH, TaKk M B OTHOIIEHHH KOHKYPEHTOB.
l'ocynapcTBo He TONBKO HE JOJDKHO CIIOCOOCTBOBATH HMCIOJB30BAHMIO TAKOTO TOBApHOTO 3HAKa,
obOecnieunBasi €My TIPaBOBYK OXpaHy, HAIPOTHUB, OHO JOJDKHO IO 33aKOHY O 3allluTe IpaB
noTpeOuTeNel IpecieoBaTh TeX, KTO 3TOT TOBAPHBIA 3HAK HCIIONIB3YeT. Jlemo B ToM, 4To cam 1o cebe
OTKa3 OT PErucTpalyyd TOBAPHOI'O 3HAKa HE CIIYXKUT MPENSATCTBUEM ISl €ro ucnosib3oBaHus. Ilo
3aKOHOJIATEIILCTBY OOJIBITMHCTBA CTPaH (PAKT OTKa3a B PErMCTPALMU CBS3aH C OTCYTCTBHEM OXPaHbI
MpaB Ha HEro M MOpeciefoBaHUA 3a HUX HapylmieHue. B srtom oTHomeHun CHIA sBustoTcs
UCKJIFOUEHUEM, I[IOTOMY YTO IO aMEPUKAHCKOMY IIpaBy HE3apErHMCTPUPOBAHHBIC TOBApHBIE 3HAKU
oxpanstorcs 3akoHoM. Ho maxe B CHIA cya Bpsin Id IPUMET K PACCMOTPEHUIO JIEIO O BBOJISIIEM B
3a0yXKIeHUe 3HAKeE.

3HaK MOXET BBOJAWTH B 3a0Iy’KACHHE B BOIIPOCE O MecTe MpOHMCXOXKAeHHs ToBapa. [lyxw,
uMeronme 3Hak «Paris», MOTYT 3aCTaBHTh MOKYMATENS MMOAyMaTh, YTO OHHM MPOU3BEICHBI B CTOJUIIC
napdromepun. CyliecTBOBaHHE 3TOTO TOBAPHOTO 3HaKa OyAET MPUHUKATH CUITY YTBEPIKICHHUN JPYyTUX
nap@roMepoB 0 TOM, YTO UX TOBap MpousBeneH nMeHHO B [lapmke. Ho mpu aTOM, HamoMHUM, Mapka
MMBa « AHTAPKTUKa» HUKOTO B 3a0TyKICHHE HE BBOJIUT, TOCKOJBKY BPSII JIU KTO-TO MOXET MOIyMaTh
0 TOM, YTO 3TO MHBO MPOU3BEACHO B AHTapKTUKE. [IpoBOAS 3Ty MBICTH Jajibllie, MOXHO CKa3aTh, 4YTO
UCTIOJIh30BaHNE reorpapuuecKuX Ha3BaHUM B KA4ECTBE TOBAPHBIX 3HAKOB JIOIYCTUMO, €CJIHM TOBap IO
CBOMM CBOICTBaM HE MOKET aCCOLIMMPOBATHCS C HA3BAHHUEM, KAK MECTOM €ro NMpOUCXOXIeHud. Tak,
Mapka nuBa «llapmx», HUKOro HE 3aCTaBUT JlyMaTb, YTO OHO Ipou3BeneHo B Ilapuike, MOCKOIbKY
3TOT TOPOJ HUKOI/A HE CIABWICA MPOU3BOACTBOM IuBa. Iloaromy ToBapHbIi 3HaK muBa «llaprox»
MOJKET OBITh 3apETUCTPUPOBAH BO MHOTHX CTPaHaX.

B Poccuiickoit @enepaiind HE PETUCTPUPYIOTCS B Ka4eCTBE TOBAPHBIX 3HAKOB O0O3HAUCHUSA,
SIBJISTFOIIIUECS] JIOXKHBIMH WJIM CIIOCOOHBIMH BBECTH B 3a0NIyKIEHHE MOTPeOUTENIel OTHOCHUTEIHHO
TOBapa WM ero usroroButens. He moanexxar, B 4aCTHOCTH, PEruCTpalldd 3HAKH, COJAEpIKalllue
BBIMBIIIJICHHBIE 1aTy OCHOBaHUS (PMPMBI MM MUMS €€ OCHOBATENs, IOKHBIE CBEICHUS O KauyecTBax M
CBOMCTBaxX TOBapa, MECTE €r0 MPOUCXOKIAEHHUS, IOJYUYECHHBIX HArpajax u T.IL.

K. (DyHKIz(MOHaJleble 3HAaKu

OxpaHa TOBapHBIX 3HAKOB KaK (POPMBI MHTEIDIEKTYaIbHOW COOCTBEHHOCTH HE HOJDKHA COBIIAIATH C
NaTeHTHOH oxpaHoi. [l moiydeHus mociegHed HeoOXOAMMO J0Ka3aTb HOBU3HY U HM300peTaTenbCKUit
ypoBeHb M300peTeHus. VCKIIounTenbHbIE TATCHTHEIC IIpaBa YPE3BBIUAHO CHIBHBI, HO CPOK UX OXPAaHBI
CPaBHHUTEIBEHO HEJOJIOT, OOBMHO 3TO 20 JIET ¢ AaThl MoJady 3asBKU. BBUIO OB HEBEPHO MPEAOCTABIATH
paBHBIE HCKIIOYUTETbHBIE NTPaBa U Ha TOBAPHBIN 3HAK MPH OTCYTCTBUU OTPaHUYEHUIN CpOKa UX ACUCTBUS
IpU TOM, YTO TOBapHBIN 3HAK HE JOJDKEH OTBEYATh KPUTEPUSAM NATeHTOCHOcoOHocTH. Crieruduueckas
npo0iieMa BO3HHKAET B CBS3M CO CBOMCTBaMH W Kaue€CTBOM TOBapa, MaPKHPOBAHHOTO TOBAPHBIM 3HAKOM.
Ecnu pasHble Npou3BOAMTENM B OAHOW 0OONACTH MHPOU3BOACTBA HE MOTLYT JOCTHTHYTh YpPOBHS
KOHKYPEHTOCIIOCOOHOTO TOBapa, HMEIOIIEro TOBAapHBIH 3HAaK, TO TOT, KTO MM 00JagacT, MOXET
IpeTCHIOBATh Ha MAaTEHTHEIC mpaBa. [1o 3aK0HOIATENECTBY MHOTHX CTPaH «YHHKAJIHHOMY» TOBApY MOXKET
OBITh OTKA3aHO B PErucTpaiuy ToBapHOro 3Haka. B 1989 r. Obina nznana dupektusa EC «O cOmmxeHun
3aKOHOAATENBCTBA CTpaH—wWICHOB EC B OTHOIICHMH TOBapHBIX 3HAKOBY. OToi JlupexTHBoil OblTa
3aIperieHa perucTpanus «3HaKoB, KOTOPBIC COCTOSITH UCKITIOYUTEIIFHO 3!

0003HAYCHUH, HEMOCPEICTBEHHO VYKAa3BIBAIOIINX HA OTpPacib MPOMBIIUIEHHOCTH, K KOTOPOU
MPUHAIICKUT TOBAP, BXOIAINUN B AEUCTBYIOIUI KJIacCU(PHUKATOP TOBApPOB;

0003HaYeHHU, HCOOXOAUMBIX [UIS TIOTyYSHHSI TEXHUIECKOTO PE3yIIbTaTa;

0003HaYEHUI, KOTOPBIE CYIIECTBEHHO ITOBHIIAIOT IIEHHOCTH TOBAPay.

B peructpanun toapHoro 3Haka B CIIA Moxer ObITh Tak k€ OTKa3aHO IO JOKTPHHE,
3amnpeniatonielt GyHKIIMOHATBHbBIC 3HAKH.



E. Peructpanusi TOBapHBIX 3HAKOB U JKCIEPTH3A 3aBKHU
1. CooTHOLIEHNE BONPOCOB PErUCTPANMHI H OXPaHbI TOBAPHBIX 3HAKOB

B mopasmnstiomeM OOJBITMHCTBE CTPaH AEHCTBYET MOJOKEHHE O TOM, YTO PErHCTpaIys TOBAPHOTO
3HAKa SIBJISICTCS] HEIPEMEHHBIM YCJIOBHEM ISl HACTYTIJICHUS] OXPAHBIL.

Hckmouenuem B 3ToM InaHe sBisitorca Coenunenssle Iltatel AMepuku, cTpaHa, TIE€ B
COOTBETCTBUH C OOIIUM IIPAaBOM M 3aKOHOAATEIECTBOM IITATOB OXPAHSIOTCS U HE 3apETUCTPUPOBAHHEIE, HO
BOILIE/IINE B OOMXOJ TOBapHbIE 3HaKU. TeM He MeHee JlaXke B 3TOW CTpaHe HACTOATEIbHO PEKOMEHIYEeTCs
TOBapHbIE 3HAKU PETUCTPUPOBATh, IOCKOJIBKY 3aKOHOM B MX OTHOLIEHUHU IIPEAyCMaTpUBACTCA 3HAUUTEIBHO
Ooyee BBICOKMII ypOBEHB OXpaHbL. B OTIHUME OT CHTyallMM C OXPaHOW aBTOPCKHUX IpaB, KOTOpas
ABTOMATHYECKH OCYIIECTBISIETCS 0e3 BCAKHX (DOpMATBHOCTEH IO BCEMY MHpPY, TOBapHBIE 3HAKH, Kak
IIPaBUJIO, OXPAHAIOTCA TOJIBKO B TEX CTPaHaxX, IIE OHM 3apErMCTPUPOBAHBI, XOTd B COOTBETCTBUH C
[Tapmxckoit KOHBEHIIMEH OXpaHa MPeAOCTaBIIETCS OOLICH3BECTHRIM 3HAKAM JaXKe B T€X CTpaHax, I¢ OHU
He 3apeructpupoBasbl. [Io Mepe pa3BUTHA MEXIYHApOAHON TOPTrOBIM Ui KOMIIAaHUH, MPOBOAALIUX IO
BCEMY MHPY MapKeTHHT CBOEH NMPOAYKIMU, CTAHOBUTCS Bce Ooliee HeyJOOHBIM cOOM0aaTh (hopMaIbHOCTU
CUCTEM PETUCTpaluy TOBapHBIX 3HAKOB B JECATKaxX pa3iIMuHbIX cTpaH. CUTyalus ycIOXKHsSETcs, Korja
BO3HUKAET MpoOJieMa pealbHOTO CTAHOBJICHHS TOBapa Ha PhIHKE pa3HBIX cTpaH. [lo 3Toii mpuymHe CT. 25
Cornamenuss TPUIIC BBOAUT moONOXKEHUE, CHUMAOIEe TpeOOBaHME INPEABAPUTENBHOM pErucTpanuu
TOBapHOIO 3HAKa:

«3. Crpanbl — yuyacTHULbI CorjameHuss MOI'yT IPOBOAUTh PETUCTPAIMIO 3HAKa HaXOIIIErocs B
obopoTte ToBapa. PeampHOe HCIOIB30BaHNE TOBAPHOTO 3HAKA HE NOJDKHO OBITH HENMPEMEHHBIM YCIOBHEM
3aBKM Ha perucrpanuio. Jlo MCTedeHHs] TPEXJIETHEro CpPOoKa C JaThl IOAAYM 3asBKH HE MOXKET OBITh
OTKa3aHO B PErHCTPALlUM TOBAPHOI'O 3HAKAa MCKJIIOUUTEIBHO HAa TOM OCHOBAaHUH, YTO IMPEAIOJIAraBLIEEeCs
HCIOJIb30BaHUE TOBAPHOTO 3HAKa HE UMEJIO MECTay.

B Poccuiickoit ®eaepanuu 0603HauUeHUE TOBapa MPU3HAETCS TOBAPHBIM 3HAKOM JIUIIL C MOMEHTA
€ro TroCyJapCTBEHHOM peructpanuu. Perucrpanueit 3HakoB 3aHuMmaercsi IlatentHoe BegoMmctBo P®, B
KOMIIETEHLIUIO KOTOPOI'0, CPEAX POUEro, BXOAUT NPUHATHE U PACCMOTPEHHUE 3asBOK Ha TOBApHbBIE 3HAKH, a
TaKXKE Bb1J1a4a COOTBETCTBYIOIUX MPABONOATBEPKAAOIINX JOKYMEHTOB. DaKT pErucTpalyu 3HaKa UMEET
[IPaBOYCTaHABJIMBAIOLIIEE 3HAUEHHUE, IIOCKOIbKY C OSTONO0 MOMEHTa 3asABUTENIb IIPU3HAETCS €ro
€MHCTBEHHBIM IIPAaBOMOYHBIM I10JIb30BATEIIEM.

2. PeructpannoHHbie (pOpMaTbHOCTH

Horosop 1994 r. 0 3aKOHOIATEIHCTBE IO TOBAPHBIM 3HAKAM MMEET IENBIO /POIICHIE TPOLIEAYPhI
PETHCTpAllM M YCTpaHCHHME W3IUIIHUX (opMambHOCTEH. J[OrOBOPOM CTpPOrO OTPaHHYUBAIOTCS TE
TpeOOBaHMs, KOTOPBIE MOTYT IPEABSIBISITECA K 3asBKE Ha perucrpaiuio. B mpumoxkenusx k Jlorosopy
MIpUBEACHBI CTAaHIAPTHBIE (OPMEI 3asBOK. Bee cTpanbl, BeTynuBime B [I0roBop, MOMKHBEI IPHHUMATE K
PAcCMOTPEHHIO 3asIBKU, CHEJaHHbIE 1O AaHHOU (opme. Uucno cTpaH, mpucoeAUHUBIIUXCS K JloroBopy,
opicTpo pacteT. Ho BHE 3aBHCHMOCTH OT TOTO, NMIPHCOCAMHIIIACH CTpaHa K JlOTOBOpY WM HET, €CTh /IBa
OCHOBHBIX JJIEMEHTA, KOTOpBIE IOJDKHA COZEpKaTh 3asiBKa Ha PETUCTPalldi0 TOBapHOro 3Haka. Mmu
ABIISIOTCS oOpazel] 0003HAYeHHs 3HAKa U MEPEeYeHb TOBAPOB WM YCIYT, JUIA KOTOPBIX MCHpAIIMBAETCS
peructparus. 9To Ta OCHOBHAs MH(oOpManus, KOTopas MO3BOJSIET PETUCTPAIIMOHHOMY OpraHy IPOBECTH
OKCIIEPTU3Y 3asBICHHOTO 3HaKa HA €r0 COOTBETCTBHE TPEOOBAHNIO HOBU3HEI.

[Ipouenypa peructpauuy TOBAapHBIX 3HAKOB B OOIIMX 4YepTax yperyiupoBaHa 3akoHOM PD o
TOBAapHBIX 3HaKax M Ooyiee JeTaJbHO pernameHTupoBaHa [IpaBunamu, NpUHATEIME IlaTeHTHBIM
BeZJIOMCTBOM. OCHOBaHMEM [UIsI PETUCTPAllMM TOBAapHOTO 3HAaKa CIYXXUT 3asBKa, COCTaBICHHAs IIO
YCTaHOBJIEHHBIM IpaBUJIaM. DKCIEpPTH3a MPOBOAMUTCS B JBa ATala: BHAayalle MPOBEPSAETCS HATUYHUE BCEX
HEOOXOJMMBIX JTOKYMEHTOB 3asBKHM M TPABWIBHOCTh MX 3alONHEHHUS (IIpeIBapHTENbHAsl SKCIEPTH3a), a
3aTeM 3asgBICHHOE OOO3HAUEHHE HCCIEAYeTCsS Ha IPEAMET €ero COOTBETCTBHS TpPeOOBaHUSM,
MpenbsIBIIeMbIM K TOBapHbIM 3HakaM (dKcmepTusa Mo cymectBy). Ilo pesynpTaraM 3KCIepTHU3bI
OPUHUMAETCS PEIIEHUE O PETUCTPALUU TOBAPHOT0 3HaKa 1100 00 oTKa3e B perucrpanuu. Ilpu Hecornacuu
3asiBUTESl C PEIICHUEM 3KCIEPTU3bl OH BIIpaBe IOAAaTh BO3pak€HUE B AMNEUIALUOHHYIO IajaTy
ITarentHoro BemomctBa P®D, 3arem — xanoOy B Beictryto mareHTHyro mamary Pocmarenrta, a B
nociuenyroleM, onupasck Ha 4. 2 ct. 11 I'K, oOpatutbes B cy.

B ciydyae mOJIOXUTENBHOIO pelleHus 3KcrnepTusbsl IlarenTHoe BenoMmcrBo P®  mpousBoaut
pPETUCTPaNNIO TOBApHOTO 3HAKa B [ 0CYyIapCTBEHHOM peecTpe TOBapHBIX 3HAKOB W 3HAKOB OOCITYKHBaHHSA
P® u BBIIACT 3asIBUTENIO CBUAETEILCTBO HA TOBAPHBIN 3HAK.

3a nojauy 3asBKH, IPOBEAECHUE SKCIEPTU3BI, PETUCTPALMIO U BbIaYy CBUJIETEILCTBA HA TOBAPHBIN
3HAaK, IPOJUIEHUE CPOKA JEUCTBUSA CBUAETENBCTBA U COBEPIIEHUE UHBIX IOPUINUECKU 3HAUUMBbIX NEHCTBUH,



CBSI3aHHBIX C TOBAapHBIMH 3HAKaMH, B3WMAIOTCS TOCYJapCTBEHHBIE IOIUIMHBI, pa3Mepbl KOTOPBIX
onpeaensitoTcs [lonoxkeHueM o MONUTHHAX 3a MaTeHToBaHue oT 12 aBrycra 1993 r.

3. Ony0arKkoBaHKe, ONIPOTECTOBAHKE, OTMEHA PETHCTPAIH TOBAPHBIX 3HAKOB

KpynHble KOMITaHUM TPaTAT OOJIBIINE JEHBIM Ha COOCTBEHHBIE TOBapHBIE 3HaKH. OHU MOCTOSHHO
00€CIIOKOEHBI TeM, YTO KTO-HUOY/Ib 3apETHCTPUPYET 3HAK, TIOXOXKHI Ha UX COOCTBEHHBIN WIIH ITOJHOCTBIO
UCHTHYHBIH eMy. [lo3ToMy OHM HyXIatoTcsl B 3((EKTUBHBIX MEpax, CIIOCOOHBIX UM IIOMOYb BBIUTPATh B
KOHKYpPEHTHOW OopbOe. DTH OCOOEHHOCTH PBIHOYHBIX OTHOLICHWH HAILIM OTpakeHue B cT. 15(5)
Cornamenus TPUIIC, B koTopoit roBOpUTCS:

«CTpaHbl-y4yacTHUIIBI TyOJIHUKYIOT 3asBKYy Ha PETHCTPALMIO Ka)KAOTO TOBAPHOIO 3HAaKa U OO
o, OO cpasy TOcie PErucTpalid B pa3yMHOM (opMme pearupyroT Ha 3asBIIeHHS 00 OTMEHE
peructpauuu. Kpome 3TOro CTpaHbI-ydyaCTHHMIBI MOTYT IPeXyCMOTPETh TPOLEAYpHl MOJa4u
BO3PAKEHUI TPOTUB PETHCTPALlMA TOBAPHOIO 3HAKAY.

Ilocne omyOnukoBaHus HHGOpMAnMU O 3asBKE HA PETUCTPALMI0 TOBAapHOI'O 3HAKa OHA
pasMemaercss 4YacTHBIMH HMH(MOPMALMOHHBIMH CIyX0aMH B HMX KOMIBIOTEPH3HPOBAHHBIX 0azax
JaHHBIX (HampUMep, B TaKOW HIMPOKO M3BECTHOM 0Oaze, kak http:/www.thomson-thomson.com/ ). 3a
OTIPEIENICHHYIO IJIaTy 3TH CIY>KOBl MOTYT yBEIOMJISATH 3aHHTEPECOBAHHBIE KOMIIAHHUHM O IOMBITKAX
3apeTrUCTPUPOBATh CXOJHBIE 3HAKU. 3aTeATh MPOLEAYPHI [IOJAa4Yl BO3PAXKECHUI MPOTUB PEruCTpalyuu
WIN TPOLEAYPHI 0 €€ OTMEHE MOTYT ceOe MO3BOJIUTH JIMIIb KPYIHBIC, ¢ OONBIIMMHU (PHHAHCOBBIMU
CpeACTBAaMHM KOMIIaHHMHM, MO0 y HHMX €CTb ICHBI'M Ha OIUIATy AOPOTOCTOSIIMX IOPHUIMYECKUX U
TEXHUYECKUX IKCIEPTU3, KOTOPBIE 3a4aCTyIO ONPEAEIAIOT YCIEX B ATHX ACHaX.

7K. Cpok feiicTBUS MpaBa HA TOBAPHBIH 3HAK

B ornuuue oT orpaHM4YeHUN Ha CPOK JIEMCTBHA MATEHTHOTO WJIM aBTOPCKOTO IpaBa CPOKHU
JIeficTBUA TpaBa Ha TOBAapHBIH 3HAK MOTYT MpoOJUIeBaThCs HeorpanndeHHo. B cr. 18 Cornamenus
TPUIIC yxa3siBaetcs:

«llepBuvHass permcrpanys TOBapHOTO 3HAaKa W KaXJ0€ HOBOE €€ MPOIJICHHE JOJKHBI
OCYIIECTBIIATHCA HA CPOK HE Kopoue ceMu JieT. KonnuecTBo npoaneHnii He orpaHHueHO».

W moka ToBapHBIN 3HAK CIYXKUT BBHIMOJIHEHUIO CBOCH OCHOBHON (DYHKIMW HIECHTH()HUKAIMU
TOBapa KaK TOBapa OIPENEICHHOTO IPOW3BOAMTENS, HET MPUYUH JUIA TpPEKpalleHUs CpoKa ero
neiictBusa. Korna okaHuMBaeTcs Cpok IEHCTBHS OXpaHbl 00BEKTa aBTOPCKUM IPABOM U OH CTAHOBHTCS
OOIIIECTBEHHBIM JOCTOSHHUEM, KaKIbII MOXKET HadaTh CTaBUTHh Ibechl lllekcmmpa, He BCTymas B
JIONITHE TIEPErOBOPHI O TMpaBe IMOCTAHOBKK WK 00 yIIaTe aBTOPCKHX TOHOPApOB, IMOCKOIBKY CPOK
JeficTBUA OXpaHbl 00beKTa UcTeK. KOHKypHpyomue Mpon3BOIUTENH TeIe(OHHBIX alapaToB MOTYT
Takke 0e3 yIUIaThl BO3HArpakJIeHHs aBTOPaM H3TOTABIMBATh CBOIO MPOAYKLHIO, OCKOIBKY HCTEK
CPOK TATEHTHOW OXpaHbl. [Ipy 3TOM B OTHOIICHMM TOBapHBIX 3HAKOB OOIIECTBY HET IMOJB3BI OT
nepeBoia 3Haka B paspsn OOBEKTOB BCEOOMIero HCmoib3oBaHus. [loTpeOurenn, MpPUBBIKIIHE K
OTIpe/IeTICHHBIM Ka4eCcTBaM M CBOWMCTBaM, CKa)keM, KOKa-KOJbI, OyIyT BecbMa pa304apOBaHbI, €CIH
Pa3HbIC IPOU3BOIUTEIN HAYHYT BBIMYCKATh OTIUYAIONINECS BKYCOBBIME JJAHHBIMU HAITUTKHU O] 3TOH
e mapkoil. [lo 3Toil mpuumHE CpOK AEWCTBUS TOBAPHOTO 3HAKAa HE OTPAaHUYMBASTCSH BO BPEMCEHH.
Opnrako ecawm OBl CPOK JAEWCTBUS OXpaHBl TOBAPHOTO 3HAKa IPOJUIEBAJICS ABTOMAaTHYECKH, TO
BO3HUKaNa Obl mpobiieMa ¢ HEUCHONb3yeMbIMH 3HAaKaMH, KOTOpBIE OyJIyT OCTaBaThCs B peecTpax,
Melias JPYTUM TMPOU3BOJAMTENSIM pPETHUCTPUPOBATH CBOW TOBap B JTOW ke Hume. Ecmu
3apErHCTPUPOBAHHBIA TOBAPHBIA 3HAK HE HCIIOJIb30BAJICS HUKOTA WM HE MCIIONB30BAJICS B TEUCHHE
JUIUTENBHOTO TIepHOoJa BPEMEHH, OYeHb Maja BEpPOSTHOCTH TOTO, YTO HOBOE HCIIOJB30BAHHE 3TOTO
3HaKa KeM-TO APYTHM BBEAET MOTpeduTens B 3a0myxxaeHue. OAHUM U3 CIOCOOOB OYHCTKH PEECTPOB
OT HEWCIIONIb3YEMBIX 3HAKOB SBISAETCS MPABHIO O MEPUOAWYECKOM OOHOBJICHHWM TIpaBa Ha UX
WCTIOJB30BaHUE. OTO MOXET OBITh TakXKe XOpOIIed BO3MOKHOCTHIO TIOMIOJIHEHHUS OIoKeTa
PETHCTPALMOHHBIX CIyk0 3a CuUeT B3WMAaHHWS TONUIMH 3a NPOMJICHHE CpOKa JEHCTBUS OXPaHBI
TOBapHOTO 3Haka. B HekoTopbix crTpaHax (kak eme onHa (opMa uH30aBICHUS PEECTPOB OT
HEHCIIONB3YEMBIX 3HAKOB) TpeOyeTcss MUChbMEHHOE MOATBEPKACHUE MPOJOIDKEHHS HCITOIB30BAHUS
toBapHoro 3Haka. Ctates 19 Cormamenus TPUIIC mo sTomMy mOBOIY TIIACHUT:

«Ecnu nns moaiepikaHWs CHIIBI TOBApHOTO 3HAaKa TPeOyeTcs MPOMJICHUE PErHCTpanud, TO
perucTpanusi MOXKeT OBITh OTMEHEHa TOJBKO TI0 HCTEUSHHWH HE MEHee 4YeM TPEXJIETHETO
OecrpepbIBHOTO TEpHOJA BpPEMEHH, KOTJa 3HAaK HE MHCIIOIB30BANCA, INPH YCIOBHUU OTCYTCTBHS
000CHOBaHHBIX TPUYHH, N0 KOTOPHIM O0JIaJaTeNb MpaB Ha TOBAapHBIH 3HAK UM HE TOJIb30BAICT U
MIPEJCTaBIII COOTBETCTBYIOIIHE JTOKa3aTenbcTBa. OOCTOATENBCTBA UPE3BHIYAHON CHIIBI, KOTOPBIE HE
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3aBUCST OT BOJIHM 00JiafaTess IpaB Ha TOBAPHBIN 3HAK, HAIPUMEp, FOCYIapCTBEHHBIE OrPAaHUYEHHS Ha
UMIOPT WM HHBIE TPeOOBaHHUs, NMPEeNbABIsIEeMble K TOBapaM WM YCIyraM, OXpaHsSeMbIM TOBapHBIM
3HaKOM WM 3HAaKOM OOCTYKMBaHHs, JOJDKHBI MpPU3HABATbCS B KAayeCTBE JOCTATOUHBIX MPUYMH
HEHCIOJIb30BAHMS 3HAKA.

Opunnueckrie w Qusnyeckue A, 3aperHCTPUPOBABIIME HA CBOE HMMs TOBapHBIA 3HAK,
NpUOOpPETAIOT TMPaBO Ha €ro UCMOJb30BaHUE Ha Bceil Tepputopun PD B Teuenue aecstu net. lpu
3TOM yKa3aHHBIH CPOK PAacCMaTpUBAETCS 3aKOHOM JIMIIb B KAUEeCTBE HAYAJIBHOI'O IEpUOJA OXPaHHI,
KOTOPBIN CBSI3BIBACTCS C TIEPBHYHOM perucrpariedi o0o3HadeHHs. B mpuHIHIIE XK€ CPOK OXPaHBI
MOJKET OBITh CKOJb YTOJHO JUINTENbHBIM, MOCKOJBKY JEHCTBHE CBHJCTEIHCTBA HA TOBApPHBIA 3HAK
MOXKET HEOJHOKPATHO MPOJJIEBATHCSA B MOPANKE, yCTaHOBIECHHOM cT. 16 3akona P® «O ToBapHBIX
3HaKax, 3HaKax OOCIyXMBaHUS U HAUMEHOBAaHUAX MECT IIPOUCXOXKICHHUS TOBAPOBY.

Cywnocmvy npasa Ha MOGAPHLIU 3HAK COCTOMT B BO3MOXKHOCTH €r0 HEOIPaHHUEHHOTO
XO3AHCTBEHHOTO HCIOJBb30BaHUs 1 0003HAYEHHS MPOU3BOIMMBIX M pPEaTU3yeMbIX TOBapOB.
Vcnonb3oBaHreM TOBAapHOTO 3HAKa CUMTAETCS MPEXKAE BCETO NPHMEHEHHWE ero Ha ToBapax, Ui
KOTOPBIX OH 3apEeTHUCTPUPOBAH, W/WIM Ha WX ymakoBke. [IpW HajdWynM YBaKHTEJIBHBIX NPUYHH
UCIIONIb30BAHUEM 3HaKa MOXET OBITh NMPH3HAHO TakXKe IPUMEHEHHE O003HaueHHs B peKJame,
NeYaTHBIX M3aHUAX, HA BBIBECKAX, IPU IEMOHCTPALUH SKCIIOHATOB Ha BHICTABKAaxX M T.II.

IIpaBo Ha TOBapHBIN 3HAK SIBISACTCA AOCOMOMHBIM U UCKTIOUUMETbHBIM CYOBEKTUBHBIM IIPABOM.
OTO 03HaYaeT, YTO TOJNBKO €ro BIajeNel o0lanacT MOHOIOJIBHOH BO3MOXHOCTBIO HCIIONB30BAThH
TOBAPHBIA 3HAK M PACIIOPSIKATHCS MM, a TAKKE 3alpeIlaTh UCIIOIb30BaHUE TOBAPHOTO 3HAKa APYTHMU
nunamu. Viconp3oBaHre TOBApPHOTO 3HAKA PACCMaTPUBAETCS 3aKOHOM HE TOJIBKO Kak IPaBo, HO U KaK
0053aHHOCTh €ro Biajenbia. Eciu ToBapHBIA 3HaK HE UCMONB3yeTcsl 0e3 YBaKHTENbHBIX MPHUUH B
TEUEHHEe MATH JIET, €r0 PerucTpalusi MOKET OBITh MpeKpalieHa JOCPOYHO MO TPEeOOBaHHIO JIF0OOTO
3aMHTEPECOBAHHOIO JINIIA.

Ilpy wncHonb30BaHMM TOBAPHOIO 3HAKa PSIOM € OOO03HAUYCHHEM MOXKET IPOCTABISTHCS
npeoynpeoumenvHas MapKuUposKa, yKa3blBarollas Ha TO, YTO NMPHMEHsSeMoe 0003HauyeHue SBISETCS
toBapHbiM 3HakoM (M, TM, Reg. TM wu T1.m.). HezakoHHOE HCIONB30BaHUE TPEeRyNpeaUTEIbHON
MapKUpOBKH B OTHOLICHWH HE3aperucTpupoBaHHOro B P® ToBapHOTO 3HAaKa, €CIU 3TO JCSHHE
COBEpIIIEHO HEOAHOKPATHO WM MPUYMHUIIO KPYTHBIH yiiep0, o0pa3yeT yroJoBHOE MpecTyIuIeHue (CT.
180 YK P®).

3. Bonpochl B3aiMOOTHOIIeHMIT padoToAaTe sl U pa0OTHUKA B CBSI3U C OXPAHOH TOBAPHOTO
3HaKa

Cro>kHBIE B3aUMOOTHOIIICHHSI, BO3HUKAIOIIHE MEKITy paOOTHUKOM M paboTomaTelieM B 00JIacTH
OXpaHbl KOMMEPUYECKOI TalHbI, 00BEKTOB aBTOPCKOTO MpaBa WM OOBEKTOB MAaTEHTHONW OXpPaHBI, KaKk
NPaBUJIO, HECBOWCTBCHHBI OXpaHE TOBAPHBIX 3HAKOB. OOBIMHO MpaBa Ha M300paKEHHE TOBAPHOTO
3HaKa, CO3JJaHHOTO paOOTHUKOM B XOJI¢ UCTIOTHEHHUS IM €T0 CIYKEeOHBIX 0053aHHOCTEH, MPUHAIeKAT
paboronarento. [ maBHOE npegHa3HaYEHUE TOBAPHOTO 3HAKA COCTOUT B TOM, YTOOBI JIaTh MOTPEOHUTEIIO
MHCTPYMEHT ONpeAeeHUs] TOBapa, MPOU3BOANMOIO paboToaaTeneM, O3TOMY HCIOJIb30BaHUE HpaB
Ha TOBAPHBIN 3HAK PAOOTHUKOM TOJBKO 3aIyTHIBANO OBl OTPEOUTENS.

Poccuiickoe 3aKOHOJATENLCTBO HE 3aKPEIUISCT aBTOPCKHMX IMpaB Ha TOBAapHBIC 3HAKH 33 UX
KOHKPETHBIMH pa3paborunkamu. OO003HAYCHHS, PETUCTPUPYEMbIC B KA4YeCTBE TOBAPHBIX 3HAKOB,
MOT'YT OTBEYATh BCEM TPEOOBAHMSM, MPEIBIBIAEMBIM K 00bEKTaM aBTOpCKOro mpaBa. OMHAKO eciiu
WX aBTOPHI JJAIOT COTJIACHE HA MCIIONB30BAHUE CO3JIAaHHBIX MMM MPOU3BEACHUN B KAUeCTBE TOBAPHBIX
3HAaKOB, OHH HEC HpI/IO6peTaIOT B CBA3U C 3TUM AOIOJHUTECIBHBIX IPpaB WKW MPEUMYIICCTB. OxpaHa Hux
JUYHBIX W  HMMYIICCTBEHHBIX HHTEPECOB  OrpaHMYMBAETCA cepoil  aBTOPCKOTO  TIpasa,
TapaHTUPYIOIIETO HEMPUKOCHOBEHHOCTh JOCTUTHYTOTO WMH TBOPYECKOTO pe3ylbTara, KOTOPBIN
MOXET CTaTb TOBAPHBIM 3HAKOM TOJIBKO € UX COIJIaCusd U Ha COIJIaCOBAHHBIX C HUMHU YCIIOBUAX. Ho na
caM TOBApHBINH 3HAK KaK OOBEKT MPOMEBIIIJICHHONH COOCTBEHHOCTH €r0 CO3/IaTelId HHKAKUX MpaB HE
MPUOOPETAIOT.

N. JInueH3upoBaHue TOBAPHOT0 3HAKA
1. BBenenue

B oTHomeHnuu JIMICH3UPOBAHUSA TOBAPHOTI'O 3HAKa BO3HHUKACT HCCKOJIBKO BaXHBIX BOIIPOCOB



IOPUIMYECKOr0 XapakTepa. [lelicTByrolee B OTAEIBHBIX CTPaHaX 3aKOHOAATEIbCTBO IIO BOIPOCAM
JUIIEH3UPOBAHNUA TOBApPHBIX 3HAKOB CO3[aBAJIOCh Ha 0a3e pa3iIMyYHBIX (QHIOCO(CKHUX BO33PEHUI
HECKOJNBKUX MIKOJ TpaBa. B COOTBETCTBMM C OJHMMH B3IJIAJaMHM, 3aJada TOBAapHOTO 3HaKa —
TapaHTHPOBATh IMOTPEOUTENIO KAadeCcTBO TOBapa C TeM, 4YTOOBI BBIpabOTaTh y HETO IOBEpHE K
orpesienieHHo Mapke. B cooTBeTCTBUM € APYyTMMH B3TJIsIIaMHU, TOBAapHBIM 3HAK — 3TO yKas3areib
MMEHHU MIPOU3BOJMTEIS, KOTOPBIH OOBSICHAET NOTPEOUTEII0, HA KOTO OH MOXKET KaJoBaThCsl, KOTAA HE
YIOBIIETBOPEH KauecTBOM ToBapa. [1o3ToMy coriacHo mepBoil MO3MIMH, €CIM OOjazaTenb NMpaB Ha
TOBApHBIM 3HAK pa3pelIaeT ero MCIOJIb30BAaHME U IPU 3TOM HE KOHTPOJIMPYET KauecTBO TOBapa, OH
OpocaeT CBOIM TOBapHBIM 3HAK Ha MPOU3BOJ CyAbObI. M Bompoc 3mech (haKTUYECKH TOJIBKO OJUH:
KOHTPOJIb Ka4eCTBa TOBapA.

Ilo BTOpPOH mO3MLIMH, KAaK IIPaBUIO, TpeOyeTca oOs3aTenbHAs PEruCTpalys JIMIECH3MU Ha
UCIIOJIb30BAHME TOBAapHOrO 3HaKa. Torja TEOpPeTHYeCKH MOTPEeOUTENb MOXKET y3HaTh, Ha KOTO
KaJloBaThCAd B CIIy4ae HEYJOBJICTBOPUTEIBHOIO KauecTBa ToBapa. [lockonbKy mepBas MO3HMLUS, Kak
NpEeACTaBIsICTCSA, OCHOBaHAa Ha 0ojiee peaJUCTUYHOM MPEAIONOKEHUH O TOBEICHHU MOTpeOUTENs
(xorga oH MPOCTO TOJaraeTcd Ha KauyecTBO MapK{ TOBapa), OHa MpeBaUpyeT HaJ BTOPOU MO3HUIMEH,
OCHOBaHHOH Ha MEHEe PEaIMCTUYHOM IMPEIIOI0KEHHH O TOM, YTO MOTpeOUTENb OyIeT BHIMCKHBATE B
peecTpax HOBOro o0nafaTesns npaBa Ha JIMLEH3UMOHHBINA POIYKT.

Ecth u apyrue coBceM He NMOXOKHE Ha yKa3aHHBIE, IPUYHMHBL, II0 KOTOPBIM B Pa3HBIX CTpaHax
TpeOyeTcs perucTpanusi JHUIEH3UH Ha TOBapHBIC 3HakW. Hampumep, 3T0 MOTYT OBITH NOJO3PCHUS
OTHOCHUTEIIBHO TOTO, YTO JIMLEH3UOHHBIEC MOIIIMHBI, OTYUCIsAEMble 00NagaTeNio NpaB Ha TOBapHBII
3HAK, CJIy’KaT (KOTJa JULEH3Us He 3apEeruCcTPUPOBaHa) CIIOCOOOM YXO/a OT BaIIOTHOI'O KOHTPOJIA U OT
yIUIaTBl MOJOXOJHOTO Hajora. JTO MOTYT OBITh ONACeHHs, 4YTO JIHMIEH3UH, COJepIKaline
OTpaHUYHUTEIbHbIE  YCIOBHS, MOTYT BCTYNHTh B TPOTUBOpPEYHE C  aHTHMOHOIIOJIBEHBIM
3akoHOoAaTesbCcTBOM. OOnazaTens MpaB Ha TOBAapHBIM 3HAK [IOJDKEH BHHUMATEIbHO OTHECTHCH K
COOJNIOZICHNIO TpeOOBaHUI 3aKOHOJATENbCTBA BO BCEX TEX CTpaHax, IA€ IO JIMICH3MM Ha €ro
TOBAapHBI 3HAaK MPOM3BOJAUTCS NPOAYKUMSA. Bompocom uecTn B A€IOBOW NpPaKTHKE SIBISETCS
OCYILIECTBIICHUE KOHTPOJIE KayecTBa IMPOM3BOJMMOIO TOBapa C NaHHBIM TOBAPHBIM 3HAKOM, BHE
3aBUCHUMOCTH OT TOTO, TPeOYIOT 3TOrO IOJIOKEHUS 3aKOHOAATENLCTBA WM HeT. Kpome Toro, odeHs
BaXHO B TeX CTpaHax, rne TpeOyercs oOs3arenbHas perucTpaunvs JTUICH3WM Ha HCIIOJIb30BaHHUE
TOBapHOTO 3HaKa, cobironaTk Bce HeoOxonumele GpopManbHOCTH, KAKUMH OBl HEPa3yMHBIMH OHU HU
Ka3alHuCh-, 4TOOBl HE YTPATUTh OXPaHy CBOErO TOBAapHOro 3Haka. IloCcKobKy JHMIIEH3MOHHOE
MCTOJIH30BAaHNE TOBAPHOTO 3HAKA CIYKUT yKa3aTeJleM Ha UMs IPOM3BOAUTEINS U rapaHTUEH KauecTsa,
NPUHYJUTENEHOE JIMICH3UPOBAHHUE MPEICTABISCTCS HENPUEMIIEMbIM, TIOTOMY YTO TOBapHBIH 3HAaK HE
CMOXET BHIMOJNHATH Bce ykasaHHble (yHKImH. [lo stomy moBomy B cr. 21 Cormamenns TPUIIC
YKa3bIBA€TCS, UTO «HE pa3pelIaeTcs IPUHYJUTEIBbHOE JINIEH3UPOBAaHUE TOBAPHBIX 3HAKOBY.

PacnopspkeHne TOBapHBIM 3HAKOM COTJIACHO JIEHCTBYIOLIEMY POCCHICKOMY 3aKOHOJATEIBCTBY
oxBaThIBaeT c000# ycTynmky TOBapHOro 3Haka (cT. 25 3akona P® o ToBapHBIX 3HaKax) U
IpEeAOCTaBICHUE JULIEH3UH Ha UCII0Ib30BaHUE TOBAPHOTO 3HaKa (CT. 26).

Yemynka moeapnoco 3mnaxka o3HauaeT Tepenady IpaB Ha TOBApHBIN 3HAK €ro BIAAEIBIEM
JpyroMy IOPUAMYECKOMY WM (HU3MYECKOMY JIMIy B OTHOIICHHM BCEX MM YacTH TOBApOB, IS
KOTOPBIX OH 3apeructpupoBaH. [lomoOHas mepenada mpaB MOXKET OCYIIECTBISTHCA KaK Ha BO3ME3A-
HBIX, TaK U Ha OE3BO3ME3/HBIX Hadanax W MPOU3BOAUTCS HA OCHOBAHWUH T'PAXKIAHCKO-TIPABOBOTO
JoroBopa. B cuiy nanHoro noroBopa, Biajelnel] TOBapHOTO 3HAKa OTKA3bIBAETCS OT JANbHEHIIEero ero
UCIIOJIb30BaHUSl M IIepelJaeT BCe MpaBa Ha 3HAK NPHOOpeTaTenio, KOTOpBIH, B CBOJO odepens
OpUHUMaeT Ha cebs Bce IpaBa M OOS3aHHOCTH BIaJesblla TOBAPHOTO 3HAaKa M IIPENOCTaBIIAET
OTUYKAATENI0 BCTPEYHOE YAOBIETBOPEHHE, €CIIM OHO MPEeIyCMOTpeHO IoroBopoM. Ha mpaxTuke
yCTyNKa TOBAPHOTO 3HaKa OOBIYHO OOYCJIOBIEHA MPEACTOSIIEH NUKBUAALMEH W, H3MEHEHHEM
npoduis AeATeIbHOCTH Biafielblla TOBApHOro 3Haka JIOO yBsi3aHa C YCTYNKOW IpaB Ha WHBIE
O00BEKThl TMPOMBIIIJICHHO M COOCTBEHHOCTH, HAlpHMep Ha W300pETeHUS WM IPOMBIIIJICHHBIC
00pasiibl.

JeiicTBytomiee 3aKOHOAATEIBCTBO COAEPKUT JIMIIb OJHO, HO CYIIECTBEHHOE OIpaHMYCHUE JUIS
COBepIIeHUsT MOMO00HBIX JgoroBopoB. CoryacHo 4. 2 cr. 25 3akona P® o ToBapHBIX 3HaKaX YCTyIKa
TOBAapHOTO 3HAaKa HE MOIMYCKaeTCs, €CIM OHAa MOXET SBUTHCS NMPUYMHON BBEICHHS B 3a0ayKICHHE
noTpeduTeNieil OTHOCHUTENBHO TOBapa WJIM €r0 M3TOTOBUTENS. XOTS YKa3aHHOE OrpaHHMYCHHE
JOCTaTOYHO HEONPEAEJICHHO W B IIPHUHIMIIE MO3BOJAET OJIOKMPOBAaTh IOYTH JH0O0H I0roBop 00
YCTYIIKE TOBapHOTO 3HAKa, €ro HalW4yhe B 3aKOHE MPEICTaBIseTCS BIOJHE ONpPaBIAaHHBIM H3-3a
HEOOXOJMMOCTH OXpaHbl MpaB MOTpeOUTeNeH, B YACTHOCTH OTPaXKACHUS HX OT HEKaYeCTBEHHBIX



ToBapoB. I[losTomy, Hampumep, ecaM B pe3yibTaTe YCTYNKH TOBApHOTO 3HAKa, KOTOPBIH
ACCOIMUPOBAJICS Y MOTPEOHUTENEH C BHICOKAM KaueCTBOM TOBAPOB ONPEIEICHHOT0 BUIA, UM HAYMHAET
MapKUpOBaTbCsl 3aBEJOMO HH3KOKAUYECTBEHHAs MPOLYKIMSA, TaKOW JOTOBOp KaK BBOISIIWI
moTpeOuTeNel B 3a0TyKIeHNE MOXKET OBITh IPU3HAH HENCHCTBUTCIHHBIM.

Hapsimy ¢ ycrynmkoil ToBapHOrO 3Haka €ro BIajeiell MOXET TMPEJOCTaBHTh MpPaBO Ha
UCIIOJIb30BAHUE TOBApHOTO 3HAKa JPYroMy IHIY HO JAUYEH3UOHHOMY 002060py. B oTimune OT
JIOTOBOpa 00 YCTYNKe TOBAapHOTO 3HAaKa JHUIICH3WOHHBIA JOTOBOp IpEnAroiiaraeT MpeoCTaBICHUE
JUIIEH3UATy TpaBa Ha UCIOIH30BaHNE TOBAPHOTO 3HAKA HA OTOBOPEHHBIN B ToroBope cpok. Ilpm aTom
caM BJajeien (JUIeH3Hap) COXpaHsAeT MpaBO Ha 3HAK M HeceT Bce OOS3aHHOCTH €ro BIaJelNbla.
HampoTtuB, Ha nwmeH3WaTta KakuX-JTHOO JOTOJHHUTEIBHBIX OOpEeMEHEHHH, KpoMme OOsS3aHHOCTEH,
MIPUHATHIX UM Ha ce0s 10 JUIIEH3HOHHOMY JIOTOBOPY, OOBIYHO HE BO3JIAraeTcsl.

YcnoBus TUIIEH3UOHHOTO JOTOBOPA ONPENENSIOTCS B IIETIOM CAMHUMH CTOpOHaMmHu. B wactHoOCTH,
OHM CaMH peIalT BONPOC O TOM, MPHOOpETaeT JM JMIEH3MAaT MCKIIOYUTEIbHOE MpaBO Ha
MOJIb30BaHNE TOBAPHBIM 3HAKOM MM HET, CAMOCTOSTENHHO OMPEIEINIIOT pa3Mep U MOPSIOK YIIaThl
BO3HAIPaXKJCHHUS, YCTaHABIMBAIOT CPOK JEHCTBUS AOTOBOpa M T.M. OJHAKO 3aKOHOM BBEICHO JIBA
B3aMMOCBSI3aHHBIX 00S3aTEIbHBIX YCIOBH: JUIEH3UOHHBIN JTOTOBOP JOJDKEH MPeayCcMaTpuBaTh, YTO
Ka4yecTBO TOBAPOB JIUIICH3MATa OYIeT He HI)KE KauecTBa TOBAPOB JIMIIEH3UAPA U UTO JIUIEH3uap OyIeT
OCYIIECTBIIATh KOHTPOJIb 33 BBITIOJTHEHHEM 3TOTO YCJIOBHA. YKa3zaHHBbIE TPEOOBAaHUS NPEACTABISIOT
cO00H M3BECTHYIO TapaHTHIO IJIsl TOTpeOHTENel, OPHEHTHPYIONIMXCSI Ha YK€ M3BECTHBIN TOBapHBIN
3HaK. B ciiydae ecnn Mapkupyemble JIMIIEH3UATOM TOBaphl OyIyT XyANIEro KadecTBa, JIMIEH3uap He
TOJIBKO BIIPaBe, HO U 00s3aH 3alPETUTh AAFHEHIITYI0 MApKHPOBKY TOBapa MepeIaHHBIM 110 JOTOBOPY
3HAaKOM. Bompoc o JAOCpOYHOM TpEeKpalIeHUH JIMIEH3HOHHOTO JIOTOBOpa MO JAHHOMY OCHOBAaHHUIO
MOXeET OBITh MOCTABJICH W APYTHMMH 3aUHTEPECOBAaHHBIMH JIMIIAMH, B YACTHOCTH TOCYIApCTBEHHBIMHU
OpraHaMy WJIM OOIIECTBEHHBIMU OPTaHU3AIUAMH T10 3aIUTE MMPaB MOTPeOUTENeH.

3aKkoH TpenbABIET 0COOBIe TpeOoBaHM K (popMe AOTOBOPOB 00 YCTYIKE TOBAPHOTO 3HAKA U
nepeave mpaBa Ha €ro MCIOJNb30BaHUE. YKa3aHHbBIE JOTOBOPHI AOJKHBI COBEPILIATHCS B MUCHMEHHOM
tdopme u perucrpupoBatbcss B [latentHom BemomctBe P®. llopsmok perucrpanuu ompeaeneH
[IpaBunamu perucTpanuy TOTOBOPOB 00 yCTyIKE TOBApPHOTO 3HAKA W JINIIEH3WOHHBIX JOTOBOPOB O
NpPEAOCTaBICHUH TIpaBa Ha HCIOJIB30BAaHME TOBAPHOTO 3HAKA, YTBEPKICHHbIMH PocrateHToM 26
ceHTsi0ps 1995 1. B nmanpHeiimeM o0s3aTenbHON peructpanuy B [laTeHTHOM BEIOMCTBE MOIJIEKAT
W3MEHEHVs, BHOCHMBIE B YK€ 3aKIIOYeHHBIE TOTOBOPHI. He3aperucTpupoBaHHBIE JOTOBOPHI 00
YCTyNKE MpaBa Ha TOBAPHBIM 3HAK MM O MPEIOCTABICHUU IIpaBa Ha €ro HCIIOIb30BaHUE, a TAKKe
BHECCHHbIE B HHUX HM3MCHEHHS CUUTAIOTCS HEICHCTBUTENBHBIMH. 3a PErHCTPALMI0 JOTOBOPOB M
U3MeHeHN B HUX [[aTeHTHBIM BEJOMCTBOM B3WMAeTCs TMOMLINHA, KOTOpas MO COTJIANICHUI0 CTOPOH
MOJKeT OBITH yIITaueHa JIFOOBIM M3 YYaCTHHKOB JOTOBOPA.

2. ®paHyai3uHr

OpaHyaii3MHr — 3TO0, KaK MPaBWJIO, Takas (GopMa JHIEH3UH HA HCIOIH30BAHUE TOBAPHOTO
3HaKa, KOTOpas COMPOBOXIAETCS OKa3aHMEM IOMOIINM CO CTOPOHBI 00JiafaTeNss TOBapHOrO 3HaKa
(ppanuaiizepa) muily, BIajcCoOMIEMy NPEANPHUATHEM, KOTOPOE OCYIIECTBISICT CBOIO NEATEIBHOCTh Ha
YCIOBHSIX 3aKJIIOYEHHOTO C (paHuaii3epoM I0ToBopa (SIpKUH TpUMEp — MPEINPHATHS OBICTPOTO
nuTaHud). JluneH3noHHble (paHUaH3WHTOBBIE JOTOBOPHI HECKOJBKO OTIMYAIOTCA OT JPYTHUX
JIOTOBOPOB O JIMIIEH3UPOBAHUKM TOBAPHOT'O 3HAKA M B WX OTHOIICHWUM WUMEIOTCS Ba)KHBIC BOIPOCHI
NpPaBOBOT0 XapakTepa. ITH JOTOBOPHI HOCAT, KaK MPaBWIIO, Ooliee JCTATM3UPOBAHHBIA XapakTep,
YTOYHSIST BCE aCMEKThI B3aMMOOTHOIIICHHH MEXIy CTOpoHaMu. K coxxaneHuro, CymecTByeT MHOKECTBO
«XUTPOYMHBIX» MOIICHHUYECKHUX CXeM (hpaHYai3uHra, o KOTOphIM (hpaHyaii3ep moyrydaeT ACHBIH 10
JIOTOBOPY, PUCYS HECOBITOYHBIC KAapPTUHBI OACHOCIOBHBIX JOXOMOB. [103TOMY AEHCTBYIOIIHE BO
MHOTHX CTpaHaX 3aKOHbl M Pa3jIM4YHbIC TOJ3aKOHHBIC aKTHI, PETyIUPYIOIIUEe COONIOJCHHE MPaBHII
YECTHOTO BeJieHUs OW3HEca, HampaBleHBI HAa TO, YTOOBI CTPOTO COOJIIONANUCH BCE 00s3aTENbCTBA,
B3sThIC Ha ce0sl (paHuaiizepoM B OTHOIIeHWH Oynymiero (panuaiizu. Bropas mpobiema cBs3aHa C
TEM, 4YTO WHBECTHIIUH, BKJIAJbIBAEMbIC B HOBOE TMpPEINpPUSATHE, CIYXKaT, TJIaBHBIM 00pa3oM,
MoJIZICPKaHUI0 00Ot Bou (paHUaiizepa, a OTHIONb HE MOJJACPKKE caMoro npeanpustus. [1o aToi
MPUYUHE B PsJiec CTpaH JEHCTBYeT OrpaHWYCHUE HA MPaBO (paHYaii3epa OTKA3bIBaTh B MPOIJICHUU
CpoKa JeHCTBUS JOroBOpa, HECMOTPS HA TO, YTO TAKOE OrPAHWYCHUE HIET Bpaspe3 ¢ OOMIUMHU
TPUHIMIIAME CBOOOTHOTO PHIHKA.

B poccuiickom mpagse crielualibHbIC MTPaBHiia O J0rOBOpe (paHYai3uHra, KOTOPHIA O(GUIIHATEHO



UMEHYETCS 002080POM KOMMEPUECKOU KOHYeccul, TIOSBUINCh OTHOCUTEIHHO HEIaBHO, C MIPUHATHEM
yacTu BTopoi I'pakmanckoro kojekca P®. Dtu mpaBmia pa3paboTaHbl ¢ yI€TOM MHUPOBOTO OTIBITA
MPaBOBOTO PETYJIUPOBAHUS TOTO KOMIUIEKCA OTHOIICHUMN, KOTOpPBI BO3HHUKAET B CBA3H C
MIPEIOCTaBICHUEM OJHUM MpeanpuHIMaTesieM (TipaBoobiagaTesieM) ApyroMy (IOIh30BATEINI0) IIpaBa
BBICTyHIaThb B 000OpOTE IO KOMMEpPYECKHMM HMEHEM MpaBoobianarensd. s 3TOTO MONb30BATEINIO
MPEIOCTABISIETCSI BO3MOXKHOCTh HCIIOJIB30BAaTh B CBOCHM XO3SHUCTBEHHOM MEATEIHHOCTH KOMILIEKC
MIPUHAISKANIX TPaBOOOIaaTel0 UCKIIOYUTEIbHBIX TIPaB, W B TEPBYIO oOdepenb — IMpaB Ha
CPEeICTBa WHAMBHIyaTN3aIliH PaBO0OIagaTels, BKII0Yas ¥ IPaBO Ha TOBAPHBIN 3HAK.

C yyeroM TOro, 4YTO JOTOBOpP KOMMEpPYECKOW KOHIIECCHM CO3[aeT pealbHyI0 OIaCHOCTb
BBEJICHHUS TPETHUX JHIl, B OCOOEHHOCTH IOTpeduTeneld, B 3a01yXIeHHUE OTHOCHUTEIHHO JIMYHOCTH
JUIa, TPOJAIONIETO MM TOBApPHl WM OKA3bIBAIOIIETO YCIYTH, 3aKOH YJenieT 0co00e BHUMAaHWE
3alllUTe UX 3aKOHHBIX UHTepecoB. [TpaBuna 'K, mocBsieHHbIE ’TUM BONPOCAaM, HOCST UMIIEPATUBHBIN
XapakTep W HEe MOTYT OBITh OTMEHEHBI MJIM M3MEHEHBI COTJIallieHHeM CTOPOH. Tak, B COOTBETCTBHH C H.
8 cr. 1032 I'K momp3oBatens 00s3aH HHGOOPMUPOBATH TMOKyIaTesned (3aka3uukoB) HamOolee
OUEBUIHBIM JJII HUX CIIOCOOOM O TOM, YTO OH HCIOJb3yeT (PUPMEHHOEC HAUMCHOBAaHUEC M JIPYTHE
CPEICTBa WHAMBUIyaTU3alldd B CHJIYy JOTOBOpa KOMMEPYECKON KoHIeccuH. KOHKPETHBIX (Gopm
takoro wuH(opmupoBaHus Komekc He yCTaHaBIMBAaeT, TaK KaK OHHM 3aBHCAT OT XapakTtepa H
OCOOEHHOCTEH JIEeATEIBHOCTH, OCYIIECTBIIIEMON mois3oBareideM. Ho camo ykazanmme Ha
HEOOXOJMMOCTh  WCIOJB30BaHWS  «HawOoJjee OYEeBHAHOTO» Uil moTpedutened  crocoba
WHGOPMHUPOBAHMS TTOKA3BIBAET, YTO HA IOJIB30BATEIS BO3JIAraeTcsi OpeMsi OTBETCTBEHHOCTH 3a JIF000e
BOJIFHOE WMJIM HEBOJBHOE BBEACHHE MOTpeOnTeNel B 3a0iy)KIeHHe 110 TOBOAY IpaB Ha IMOJIb30BaHHUE
(bupMmoi.

IensiM 3amuTBl UHTEPECOB IMOTPEOUTENCH CIOYKUT M P JNPYrHMX MPaBHI, B YaCTHOCTH O
cyOcuanapHOi OTBETCTBEHHOCTH TPABOOOIAAATEINS TI0 MPEIBSIBICHHBIM K ITOJIB30BATENIO MPETSH3HUSIM
0 kadectBe TOBapoB (padot, yciayr) (cr. 1034 TK ), o mpaBe W 00s3aHHOCTH IpaBoOOIamaTes
KOHTPOJIMPOBATh Ka4eCTBO TOBApOB (padoT, yCIyr), MPOU3BOIUMBIX (BBITOJIHAEMBIX, OKa3bIBACMBIX )
MOJIb30BaTENIEM Ha OCHOBaHUH JIOTOBOpa KomMepueckoid koHreccuu (ct. 1031 'K ), u ap.

JloroBop KOMMEpPYECKON KOHIIECCHH MOYKET 3aKTI0YAThCs Ha JTI000W OTOBOPEHHBIN CTOPOHAMHU
Cpok J1ubo 0e3 ykazaHus Cpoka. B cBs3M ¢ TeM, 4TO MOJIb30BATE/IM BKJIAIBIBAIOT COOCTBEHHBIC CHUIIBI U
CPEICTBa B MPOJABIDKEHUE (PUPMEHHBIX HAMMEHOBAHHI MMPaBO0OIaiaTeNiel Ha PBIHKE, 32 TEMH U3 HHUX,
KTO HaAJeXaluM o0pa3oM WCHONHSJI CBOM OOS3aHHOCTH IO JOTOBOPY, 3aKperuisieTcs
MIPEeUMYIIECTBEHHOE MPaBO Ha 3aKJII0YEHHE JTOTOBOPOB HAa HOBBIN CPOK HA TEX ’KE YCIOBHSIX.

Oco0bie TpeOOBaHUS MTPEIBIBISIOTCS 3aKOHOM K (pOpPME 3aKITFOUEHUS U MIPEKPALICHHS JOTOBOPa
komMmepueckor koHIeccud. CoriacHo cr. 1028 'K oH momkeH ObITH 3aKit0YeH B MUCEMEHHOU (hopMme,
MpUYeM TIPH HECOONIOEHHH 3TOTO TpeOOBaHWS IOTOBOP CUUTAETCS HUYTOXKHBIM. [lommMo 3Toro
JIOTOBOP TOJIEKUT PETUCTpPAIlMM B OpraHe, OCYIIECTBHUBIIEM TIOCYIAPCTBEHHYIO PETHUCTPAIUIO
npaBooOmamatens. Ecmu mpaBooOmajgaTens 3aperMCTPUPOBAH B HWHOCTPAHHOM TOCYJIapCTBE,
pEerucTparus IOTOBOpa KOMMEPUYECKOW KOHIIECCHH OCYIIECTBIIETCS OPraHOM, OCYIIECTBHBIINM
roCy/IapCTBEHHYIO PETHCTPALIMIO MTOJIb30BaTENs.

K. IlpaBa Biaje/iblia TOBAPHOIO 3HAKa
1. Kak noMemiaTh Apyrum JIMIaM MCNO0Jb30BATh TOBAPHBII 3HAK

[IpaBo mpenaTcTBOBATh APYTHM IIOJIB30BAaTHCS TOBAPHBIM 3HAKOM WIIM 3HAKOM OOCITYKHBaHUS
Ha CXOIHBIC TOBApPHI WM YCIYyTH SBIISICTCS OMHAM W3 HAHOOJIee BaXKHBIX IPaB €Tro MPaBooOIagaTelIs.
B cr. 16 (1) Cornamenust TPUIIC roBopurcs:

«CyOBeKTsl mpaB Ha 3aperUCTPUPOBAHHBIN TOBAPHBIA 3HAK WMEIOT HCKIIOYUTEIHHOE IPaBO
XOJIaTaliCTBOBAaTh O 3alpernicHUH TPEeThUM JIMIaM, HE WMEIOIIMM COTJIACHS ITIPaBOOOIagaTels,
HUCIIOJIB30BAaThH B KOMMCp‘IeCKOﬁ HpaKTI/IKe NIACHTUYHBIC WJIN CXOAHBIC 3HAKU HaA TOBapLI NI YCJ'IYFI/I C
TOBapaMU WJIH YCIyraMH, B OTHOIICHHHM KOTOPBIX M OBbUI 3apETMCTPUPOBAH TOBApPHBIM 3HAK, €CIIH
[I0JJOOHOE HCIIOJIL30BAHHE CIOCOOHO BBI3BaTh MX cMelieHne. CHocOOHOCTH BBI3BATh CMEIIEHHUE
UCIOJIb30BAHUEM TOXO0XKMX 3HAKOB Ha MOXOXKME TOBapbl WM YCIYTH IMpeIrojiaraeTcs cama coOoi.
BrlmieykazanHoe mpaBo JIOJMKHO HCIIONB30BaThCs 0e3 yiuepOa paHee BO3HUKIIUM IpaBaM U HE
JIOJDKHO BJIHSITH HAa BO3MOXXHOCTH CTpPaH-y4acTHHI[ TPEAOCTAaBIATh IIpaBa Ha TOBapHbBIE 3HAKH,
BO3HHKIIIHAE B MMPAKTUKE UX WUCIIOJIH30BAHUSY.

CaMbIM SpKUM TPUMEPOM HapyIIEHHUS MpaB 00JiafaTess TOBAPHOTO 3HAaKa, KOHEYHO, SBISCTCS



WCTIOJh30BAHNE AHAIOTWYHOTO 3HAKa HAa aHAJIOTMYHBIA ToBap. Takoe MCHOJIh30BaHHWE YaCTO HOCHUT
Ha3BaHUE «IOJJICNIbIBAHKS TOBAPHOTO 3HaKa». ToBapHbIC 3HAKK JOJKHBI OBITh OXBAYCHBI OXPAHOM HE
TOJIKO OT MPSAMBIX mojienok. OHa JoJKHA OBITh IUPE M PacHpOCTPAHATHCS TAKKE U HA MOXOXKHUE
3Haku. [Ipu sTOM oTBeTa TpedyeT BOMPOC O CHOCOOHOCTH BBHI3HIBATH CMEIIEHHE, & IMEHHO: CXOXKH JIH
3HAKM W TOBaphl B TaKOM CTENEHW, HYTO OTO BBEIACT 3HAYUTEIBHOE YHUCIO IOTPEOUTENEH B
320y K/ICHUE W OHH MEPEITy TAOT 3HAKH.

2. Mepbl MPOTHUB «Ppa3MbIBaAaHUHA» TOBAPHOI'0 3HAKa

Cratps 16 (3) Cormamenust TPUIIC comepuT moiokeHUs, Kacarollrecs BOIPOCOB OXPaHBI
TOBapHBIX 3HAKOB OT MX «pa3MbIBaHus». CTaThs TIACHT:

«Cratbs 6bis [Tapmkckoit koHBeHIMH (C momoisHeHUsME 1977 roma) mpuMeHsieTcsl Takke K
TOBapaM M YycCiyraMm, HE IIOXOXXHMM Ha T€, B OTHOLIEHMM KOTOPHIX 3apEeTHCTPUPOBAH 3HAK, NpPHU
YCIIOBHM, YTO HCIOJB30BAHHE JAHHOI'O TOBAPHOTO 3HAKA B OTHOIIEHHWU HEMOXOXKHUX TOBApPOB HIIN
yCcIIyr OyHeT CIyXUTh yKa3aHHEM Ha HaJIW4YHe CBA3M MEXIy 3TUMH TOBapaMHd U YCIyraMd M
npaBoobiagaTenreM Ha 3aperuCTPUPOBAHHBIA TOBAPHBIN 3HAK U YTO IPH 3TOM BO3MOXKHO NPUYMHEHHE
yiepOa nHTEpecaM paBoodIaaTeNsI».

Konnennus «pa3mbIBaHUS» TOBAPHOTO 3HAKA BO3HUKIA B AHIIINU B CBSI3U C JEJIOM, B KOTOPOM
BJIa/eNblbl M3BECTHOTO ToBapHOoro 3Haka «KODAK)» BemMrpaqu mo HCKy IPOTHUB KOMIIAHUH,
npousBoauBieil Benocunensl «KODAK». Ho HamOonpiiee pa3BUTHE STa KOHIICTIIUS IMONyYWIIa B
CHIA. TIlocne BBeaeHms cooTBeTcTByromero rmonoxenuss B Cormamenme TPUIIC onHa
pacmpocTpaHsercs W TO BceMy Mupy. CHenuanucTsl 4YacTO TOBOPSAT O JABYX DPa3sHOBHUIHOCTSIX
«pa3MBIBaHMSD» TOBAPHOTO 3HAKA: O TaK HAa3bIBAEMOW «yTpaTe OJecKa» M O «3allsITHAHUH PeIyTalumy.
B CHIA paccmatpuBasioch OJHO A€T0, B KOTOPOM ITPOU3BOAUTEND HHCEKTHUIINIOB HCITOJIB30Bal CII0BA,
CXOJIHBIE C TEMHM, YTO ObUIM MCIOJb30BAaHbl B U3BECTHOM TOBApHOM 3HAKE IMBA, 4€M Ocjabmi Oieck
3HaKa. [ X0Ts mokymnaTenu, KOHEUYHO, 3HAJIM PasHUIy MEXIYy S70M JUIsl TApaKaHOB M IIMBOM, peKiIaMa
TOBapOB KOMIIAaHWHM, TPOU3BOISINEH MHCEKTHLHUABL, MoOrjla OBl BBI3BAaTh IIOJICO3HATEIBHYIO
acCOLMAIIMIO si7ja ¢ MUBOM. BBIT LENBI pAn el 0 CIydasx «pa3MbIBaHMs» 3HaKa, koraa B IHTepHeTe
OTKPBIBAJICS CAaHT OJHON KOMIAHWH, HOCSALIUN UMS APYrod XOpOIIo packpydeHHoOU (upmel. M maxe
HECMOTpS Ha TO, YTO B caiiTe He ObUIO HUKAKMX HEraTHBHBIX YIOMHHAaHUH 00 3TOH ¢upme, crasa
M3BECTHOM MapKH «pa3MbIBasiach». 11 (pupMa cMoria ycremHo JOOUThCS 3alpeleHns NCII0Ib30BaHuUs
cBoero umeHu B IHTepHeTe.

Boprba ¢ «pasMbpiBaHHMEM» BCTyHaeT B MpsMOE NPOTHBOPEYHE C MPAKTHKON perucTpanuu
TOBApHBIX 3HAKOB M 3HAKOB 00CITY)KMBaHH Ha LIeJIbIe KATETOPHUU TOBApOB U ycuyr. Crenyromue BUIbI
IIPOTUBOPEYNN Cpa3y BO3HHKAIOT MEXKAYy JBYMs TOBAapHBIMH 3HAaKaMH, PETHCTPUPYEMBIMH B
OTHOILIEHUH PA3IMYHBIX KaTerOpuil TOBapOB, KOTAA:

1) Gonee Mononoi (T.e. MO3HEE 3apETUCTPUPOBAHHBIN) 3HAK CTAHOBUTCS H3BECTHBIM, TOTAA
KaK 3aperHCTPUPOBAHHBIN paHbIIE — HET;

2) paHee 3apeTUCTPUPOBAHHBIN 3HAK CTAHOBUTCS H3BECTHBIM, O0JIEe MOJIOJION — HET;

3) 00a 3HaKa CTAaHOBSITCS U3BECTHBIMHU.

Pewenns 3Toi npo6IeMs! TIOKa He HalIGHO, U €CTh BEPOSATHOCTD, YTO B CY/I€OHOM ITPaKTHKE Pa3HbIX
CTpaH OHa OyJIeT pemarhbcs 0-pasHoMY.

3. Ucnonp3oBaHue HEOOPEMEHEHHOI 0 3HAKA

Hexoropsle CTpaHBI CTapaloTCs 3allUTUTh CBOM BHYTPEHHHE HWHTEPECHI 3a CYET BBEICHHUS
OTpaHMYCHHUH Ha UCIIONB30BAHUE BCEMUPHO M3BECTHBIX MAPOK, TpeOys, HApUMEp, CONPATaTh B HA3BaHUU
MECTHYI0 1 MUPOBYI0 Mapku. OnHako B cT. 20 Cornamenust TPUIIC roBopurcs:

«Mcnonp30BaHue B TOPrOBJIE€ TOBAapHOTO 3HAKa HE JOJDKHO OE30CHOBATENBbHO OOpPEMEHATHCA
CICIUATBHBIMA TPeOOBAHUSIMH, TAaKHUMHU, KaK TpeOOBaHHME HCIONB30BaTh 3HAK B COUYCTAHHU C JPYTHUM,
UCIIONIb30BAaTh 3HAaK B 0co0OH ¢opMe WM MaHepe, BpEAHOW ISl €ro pPa3IHYUTENbHOW CHOCOOHOCTH
OTHOCUTEIBHO OJHMX TOBapOB WJIM YCIyr OT JApPYrHX. OTHM HE UCKIIOYaeTcs TpeOoBaHHe,
NPEANUCHIBAIOIIEE  HCIIONB30BAHME  TOBAPHBIX  3HAKOB, CIIOCOOCTBYIONIMX  ONpPENENICHHI0 X
IPOU3BOAUTENEH U pa3NUYCHUIO UX OT APYTUX TOBAPOB UIIU YCIYI».

B HEKOTOPBIX CIydasx MOXET BO3HUKHYTh KOH(QIIMKT MEXIY 3aKOHOJATEIBCTBOM O TOBAPHBIX
3HaKaxX M 3aKOHOJATEIECTBOM 00 OXpaHE OKPY’)KAIOIMICH Cpeabl WM OXpaHe NCTOPUYECKUX MAaMSITHHUKOB.
Hanmpumep, ceTh pecTopaHOB MOKET HMETh CBOH TOBapHBIM 3HAK B BHIE KaKOTO-TO YPOIUIUBOTO
n3zo0paxenuss unu ob6osHaueHus. Cratpio 20 Cormamenuss TPUIIC He ciemyer NOHMMATh Kak



3alpCIIaloIy0 TOCYAAapCTBCHHBIM OpraHaM YyAaJidTb OIPOMHBIC YPOIJIMBBIC 3HAKH M3 HCTOPHUYCCKUX
paﬁOHOB TOpOJdO0B. OFpaHI/I'-ICHI/Ie Ha HCIOJIb3OBAHUC TaKWX 3HAKOB HE HOCHT AWCKPUMHWHAIITMOHHOI'O
XapakTepa, a nmoTomMy HOpMﬁJ’ILHbeI KOHTPOJIb HaJl 3HaKaMH C TOYKH 3PCHUA 3aKOHOOATCJIbCTBA BIIOJIHC
AOIMYCTHUM.

JL Orpamlqelme npasB BJaae/Jibla TOBAPHOI'o 3HaKa

[IpaBa obnamaTens TOBapHOrO 3HAaKa He SBIAIOTCA HeorpaHudyeHHbIMH. B cr. 17 Cornamenus
TPUIIC rosopurcs:

«CTpaHBI-y4acTHHIIEI MOTYT BBOJHTH HM3BSATHA M3 00beMa IpaB obOjajgaTeneil TOBapHOTO 3HAKa,
Kacarollecsl HCIOJIb30BaHUA ONUCATENBHBIX 3JIEMEHTOB 3HaKa, NPU YCIOBUHM, YTO TaKue H3bATUSA
JIEJIAIOTCS C YYETOM 3aKOHHBIX HHTEPECOB MPaBO0OOIaIaTeNsl U TPETHUX JTUID.

Kak mpaBmiio, orpanndeHus IpaB JHO0 BBOIATCS 3aKOHOIATEIECTBOM O TOBAapHBIX 3HAKaX, JHOO
OHHU POXIAIOTCS CYACOHOM MPAKTHKON U KacaloTCS B OCHOBHOM OIHMCATENBHBIX DIIEMEHTOB 3HAaKa, 3HAKOB
Ha «YacTHYHO YTpaTHBIIHME CBOMCTBA TOBApPBHD» M HCIOIB30BAHUS 3HAKOB B PEKJIAaME CPaBHUTEIBHOTO
Xapakrepa.

1. Acnob30BaHHE TOBAPHBIX 3HAKOB MPUMEHHUTEIBLHO K TOBApPY, YACTHYHO yTPATHBIIEMY
CBOM CBOMCTBa

Ecim po3HHYHBIN TOProBell MPOJAeT HACTOSIINE TOBAphl, OH CBOOOJIHO MOXET WCHOJIH30BAThH
WX TOBAapHBIM 3HaK B cBoel pekiiame. W, kak mpaBuiio, BIaJeibIbl IpaB Ha TOBAPHBIN 3HAK MPOTHUB
9TOr0 HE BO3PaXKalOT, IOCKOIBKY pOCT o00beMa TpOJaX O3HA4YaeT YBEJIMYEHHE MPUOBLIN
mpou3BoAUTENs. Bompocsl BO3HHKAIOT, KOTJa pedyb HJET O TOBapax HE TOrO KayecTBa, €CIU 3TO
MOBpEXKICHHBIE HITH TTO/IepKaHHbIE TOBaphl. MeXTyHapoHOE MPaBO B 00JACTH TOBApHBIX 3HAKOB HE
Ja€T 4Y€TKOro OTBETAa Ha BOIIPOC, MOXKET JIN OpI/IFHHaJIBHBIfI TOBaprIﬁ 3HaK HCIIOJIb30BaThCA B TaKHUX
CUTyaIUsIX.

2. Ucnojib30BaHue TOBAPHBIX 3HAKOB B PEeKJIaMe CPAaBHUTEJIBHOI'O XapaKTepa

B mpomuiom HEKOTOpBIE CTpaHBl 3alpellaiyd HCIOJIb30BAHHE TOBAPHBIX 3HAKOB JaXKe B
MpaBAUBOM pekilaMe CPaBHUTENIBHOIO Xapakrtepa. Hanpumep, HECMOTpsL HA COPABEATUBOCTh OLICHOK,
MIPOU3BOIUTENIO TICHOK «Fuji» 3ampenianock micaTh B peKiiaMe 4To «I[BeTa MieHoK «Fuji» spde, uem
nseta mwieHok «Kodak». IlocTeneHHO MpHIUIO MOHWMAHHE TOTO, YTO MOJOOHBIC 3aNPEThl HOCST
AHTUIOTPEOUTEIBCKUI XapakTep, MOTOMY UYTO JIUIIAIOT TOTPEOUTENs] BO3MOXHOCTH TOJIy4YaTh
BaXXHYI0 HH()OPMAITHIO O CPAaBHUTEIHHBIX Ka4eCTBaX TOBapa M O LIEHaX Ha HUX. B HEKOTOPBIX cTpaHax
3ampeThl Ha CPAaBHUTEIHHYIO PEKIaMy MOPOIWIH CYIeOHBIE Jieia, KOTOPhIEC pPacCMaTPUBAIHN TIOTI0OHEBIE
3anpeThl Kak HapyIICHHS KOHCTHUTYIMOHHBIX TapaHTUi Ha cBoOoxy cioBa. B 1977 r. Komuccus EC
npuHsia JIUpeKTUBy, pa3pellarollyl0 LIMPOKOE HCIOJIb30BAaHUE CPAaBHUTEIBHOW peKiIambl. JTa
HupextnBa o3Ha4yaeT, 4YTOo CTpaHel, Bxomamme B EC, pomwkHel OyayT W3MEHHTH CBOE
3aKOHOJIATEJILCTBO, YTOOHI JICTAIU30BaTh CPABHUTEIbHYIO pekiiaMy. Ho B TO e BpeMsi 3Ta pe30JTroLHsl
noTpeOyeT W BBEACHHUS OIpeNeNeHHBIX orpaHuueHuil. Tak, [lupekTuBoil 3ampemaeTcst pekiama,
JUCKPEOUTHPYIOIIAsl WM OYEPHAIOIIAs TOBAphl KOHKYPEHTA, a TAKXKE 3alpeliaeTcsl pekjiaMa ToBapa,
KOTOPBIN TPEACTaBIsICT COOOM WMHUTAIIMIO TOBapa KOHKypeHTa. Takum o00pa3oM, cpaBHUTEIbHAs
pexnama Oyner OoJjiee CBOOOAHON, yeM paHbllie, HO He Takoi cBoOomHo#, kak B CIIIA, rne He
CyIIECTBYET OTPAHMYCHUN Ha HCIOIB30BAHUE TOBAPHOIO 3HAKa KOHKYpPEHTAa B MPaBIUBOM pekiame
CpaBHUTENBHOTO Xapakrepa. CyIIeCTBOBaHME TaKMX OTIMYAIOIIMXCS HAIMOHAIBHBIX IMOAXOMI0B K
BOIIPOCY O CPaBHUTEIBHON PEKIIaME MOXKET CO37aTh CEpPhE3HbIC MPOOJIEMBI JJii TEX KOMIIaHUH,
KOTOPBIE XOTST UCIONb30BaTh TOBAPHBIM 3HAK KOHKYPEHTa B CBOEH peKJIaMHOM KaMIaHUU MHPOBOTO
Maciraba.

M. Fpamnancxo-npaBOBble cpeacTrBa oxXxpaHbl TOBAPHBIX 3HAKOB

1. /loka3piBaHHe HAPYUIEHHSs IPaBa HA TOBAPHBIIi 3HaK

B rpaxmaHCKMX WCKax IO BOIpOCaM HapyIIeHWs MpaB Ha TOBAPHBIM 3HAK MPaBOOOIamaTeNb
JIOJDKEH JI0KAa3aTh, YTO OTBETYMK MCIIOIH30BAT TOT XK€ CaMbIM WIIM MOXOXXKWU 3HAK Ha TaKHE K€ WU
AHAJIOTUYHBIC TOBAphl TAKUM 00pa30M, YTO ATO BIOJHE MOXET BBI3BaTh UX CMelleHue. Belme yxe



roBopuiock o ToMm, uto Cormamennem TPUIIC mpemycmarpuBaercs Mpe3yMIITHS CMEIICHUS IPH
WCTOJb30BAHUM OJMHAKOBBIX 3HAKOB HAa OJAWHAKOBbIe TOBapbl. CIOXKHOCTP B JOKa3bIBAaHUH
HApPYIICHUS BO3HUKAET B TEX CIydasX, KOIJIa TOBAPHBIA 3HAK, CAM TOBap WJIM OHH 00a MOX0XH, HO HE
WACHTUYHBI. 3aKOHO/IATEIbCTBO O TOBAPHBIX 3HAKAX MOXKET COAEPKaTh MepedHu (PaKTOpOB, KOTOpPHIE
JOJDKHBI IPUHUMATHCS BO BHUMAaHHE B TaKUX CiydasX. B HEKOTOPBIX CTpaHax OINpeaeleHHe TaKhX
(haKTOpPOB MPOUCXOTUT HA OCHOBAaHUM CyJeOHOTO TOJMKOBaHUS U mpeueaeHToB. Hanpumep, B CILIA B
CyIeOHBIX peIIeHHsIX, COAepXKaluX TolKoBaHHe @DenepalbHOrO akTa O TOBapHBIX 3HAKaX,
YKa3bIBaeTCA IMepedeHb OOCTOSTENBCTB, KOTOPhIE IMOAJIEKAT PACCMOTPEHHIO: 1) ropuamdeckas cuiia
TOBapHOTO 3HAaKa MCTIA, 2) CXOACTBO MEXIY ABYMS 3HAaKaMH, 3) CXOJICTBO TOBAapoOB, 4) BEpOATHOCTh
TOT0, YTO TEpPBBIH MpaBooOIamaTeNl Ha TOBAPHBIM 3HAK 3alOJHIET JaHHYK TOBAapHYIO HHIIY, 5)
PEATBbHOCTh CMEIICHUS 3HAKOB, 6) TOOPOCOBECTHOCTh HaAMEPEHHU 00jamaresis BTOPOTO 3HAKA B €Tr0
UCIIOJIb30BAHUH, 7) Ka4eCTBO «0o0Jiee MOJIOJIOTO TOBapay, 8) MOTpeOUTEIbCKHI OIBIT TOKYyMaTeNe n
9) cpaBHeHue ymiepOa, KOTOPHI MOXET OBITh NMPHUYMHEH CTOPOHAM, €CJIM HCIOJb30BaHHUE BTOPOTO
3HaKa He OyzeT 3ampelieHo. Bce mepeuncnenHbple (aKTOpHI, 32 UCKIIOUEHHEM (aKTopa pearbHON
BO3MOKHOCTH CMEILIEHUSI 3HAKOB, HE SABISIOTCS NPAMBIMH METOJAaMHU BBIABICHHS BO3MOXHOCTH
CMEIlIeHUs 3HaKoB. bosee mpsaMoil MeTo, NCTIONB3yEeMBI B HEKOTOPBIX CTPaHaX, COCTOUT B HAYYHOM
COILIMOJIOTUYECKOM  OOCIIEZIOBaHMU  pENpe3eHTAaTHBHBIX  Tpymm  morpeOuteneidi.  Pesynbrar,
MOKA3BIBAIONINI 3HAYUTEIBHBIN MPOIICHT CMENICHUS 3HAKOB ITOKYHATEISIMH, SIBIISIETCS JOCTATOYHBIM
CBUJICTETILCTBOM PEAITBHON YIrpo3bl CMeIeHHsT 3HAakoB. M HaoOOpOT, €cii HUKTO WM Majioe
KOJIMYECTBO OIPOILICHHBIX OYyJEeT BBEIEHO B 3a0NIy)KIIEHHE CXO0XECThIO 3HAKOB, 3HAYHT, YIPO3bl UX
cMmerreHus HeT. JlaHHbIe TakKuX OMPOCOB Kyaa OoJiee yOeTuTeTbHBI, HEXKEIH aHEKJOTHIECKIE HCTOPUHI
00 OTAENBHBIX MOKYIATEIISX.

Cornacho 1. 2 cT. 4 3akoHa P® 0 TOBapHBIX 3HAKAX HApyuileHuem npas 61aoeivbyd mogapHoOco
3HaKa TPU3HAETCS HECAHKIIMOHUPOBAHHOE HM3TOTOBJICHHE, NMPHMEHEHUE, MpEeIIoKEHHEe K TPOJIaKe,
MpoJiaXka, MHOE BBEICHUE B XO3SMCTBEHHBIH OOOPOT WM XpaHEHHE C ATOW IIEBI0 TOBAPHOTO 3HaKa
WIM TOBapa, OOO03HAYCHHOTO 3TUM 3HAKOM, WIH OO0O3HAuUCHHs, CXOAHOTO C HHUM [0 CTEleHH
CMEIIIeHUs], B OTHOIICHUH OJHOPOIHBIX TOBapoB. Kak BHIuM, 3aKOH yKa3bIBaeT JWIIb Ha HawOolee
TUTIUYHBIE BUBI HapyIICHWH IpaB Ha TOBApHBIA 3HAK. X OOBEOMHSIOMNM MPHU3HAKOM SBIISIETCS
BBEJICHUEC TOBAPHOTO 3HAKa WJIM TOBapa, 0003HAUYEHHOTO STHM 3HAKOM, B XO3SHCTBEHHBIH 00OpOT.
Ecan Takoit menu nuilo, MCHONB3YIONIEEe TOBAPHBIM 3HAK WM TOBAp, MAPKUPOBAHHBIM 3HAKOM, HE
mpecienyer, ero AIeHCTBHU HapyIIeHus He o0pa3yroT. Tak, HarpumMep, camo 1o cebe XpaHeHHe TOBapa,
MapKHpPOBAaHHOTO YYXUM TOBapHbIM 3HAaKOM, KOTJa XpaHUTENb JHUIIb MPEAOCTaBHI CKIIAJCKHE
NOMEIeHUs JUII XpaHeHHWs ToBapa, KOTOPBIH coOHupaeTcss MyCTHTh B O0OpOT Jpyroe JHIO,
HapyIICeHHWEM TIpaB BIa/iejIbIla TOBAPHOTO 3HAKA CO CTOPOHBI XpaHUTENsI He sBiseTcs. HampoTus, ecimu
XpaHeHHe TMPOAYKIMH C TOBAapHBIM 3HAKOM, HCIIONB3YeMbIM 0e3 paspemieHus ero BiaJenbla,
OCYIIECTBIISIETCS] C IENBbI0 BBEIACHUS TaKOW MPOIYKIIMK B XO3SMCTBEHHBIH O00OpPOT, OHO MPH3HACTCS
HapyIICHHWEM TpaB Ha TOBApPHBINA 3HAK.

Hapymennem mpaB Biafenblla TOBApHOTO 3HaKa SBIETCS KaK HECAHKIIMOHHPOBAHHOE
MCTOJb30BAaHUE TPETHUMHU JIUIIAMH TOXKIECTBEHHOTO 0003HAUEHHs TOBApOB, TaK U HCIIOJIb30BaHHUE
0003HAaYeHUH, CXOIHBIX C 3aPETHCTPUPOBAHHBIM TOBAPHBIM 3HAKOM. 10oicOecm@enubimM TPU3HACTCS
0003HaUeHNE, KOTOPOE BO BCEX CBOWX 3JIEMEHTaX COBMANACT C YK€ M3BECTHBIM TOBaPHBIM 3HAKOM U
IIPU ATOM OTHOCHUTCSI K OJHOMY U TOMY K€ KJIACCY TOBapOB HE3aBUCHUMO OT Pas3iIMyvs B HX IEpEUHE.
OOBIYHO yCTaHOBJIEHHE TOXKIECTBEHHOCTH 0003HAYCHUH HE BBI3BIBACT OONBLINX 3aTPYIHECHHH.

I'opazmo crokHee perraercsi JaHHBIH BOMPOC TOTA, KOTAA PeUb UAET O CXOOHBIX 0003HAUEHUSX.
B camom 3akone P® o ToBapHBIX 3HAKaX JIMIIL yKa3bIBACTCS HAa HEIOIMYCTUMEIH YpOBEHBb OJM30CTH
3asBIsieMOro 00O3HAYCHUS! K YK€ HM3BECTHOMY — HAIMYUE MEXIYy HHUMH CXOJACTBA JIO CTEICHH
cmemenus (cr. 7). CormacHo m. 14.4.2 IlpaBun cocTaBieHHs, MMOJAYM U PACCMOTpPEHUs 3asBKU Ha
PETUCTPAIMI0 TOBAPHOTO 3HAKa WM 3HAKa OOCIY)XMBaHHS OOO3HAYEHHWE CUYHUTAETCS CXOMHBIM JIO
CTETIeHN CMEIICHHUS C IPYTUM 00O3HAYEHHEM, €CIIH OHO acCCOLMHPYETCS C HUM B IIeJIOM, HECMOTpPS Ha
UX OTJEIbHBIC OTINYUs. XOTS JAHHOE YKa3aHUE HOCUT B 3HAYUTEIHHON Mepe aOCTPaKTHBIN XapakTep,
OHO BCE JX€ BHOCHUT HEKOTOPYIO SICHOCTh. B YacTHOCTH, OYE€BHIHO, YTO COBMAJCHHE OTICIHHBIX
3JIEeMEHTOB 0003HA4YEeHWH caMO 1O cebe He MOXET CIYXXHTh NPUINHON OTKaza B PErucTpanuu
TOBapHOro 3Haka. [loCKOIBKY TOBapHBIA 3HAK OPUEHTHPOBAH IMPEXIE BCEr0 Ha MOTCHIMAIBHBIX
MOKyTIaTeNled  ToBapa, OIEHKAa CXOJCTBAa OOO3HAYEHWH JIOIDKHA TPOM3BOAUTHCS HE C
Mpo(eCCHOHANBHBIX ITO3UINHA, HAllpEMep C MO3WIHMH [Tu3aifHepa, XyIOXHHKa, rpaduka W T.IL,
KOTOpBIE CHOCOOHBI OTMETHUTh MeNbYailline pa3iudusd, a C TOYKH 3PEHHS IPOCTOrO TOKYMaTess
(moTpeduTens), KOTOphI HE UMEET CHEeNUAILHBIX 3HAHUH U HaBBHIKOB B COOTBETCTBYIOIICH 00JacTH.



WHpIMH cnioBaMH, SKCIEPTHBIE pPEHICHHS MOJDKHBI IPHHUMATBCS C YYETOM CpPEIHETO YPOBHS
MOJITOTOBKM M Pa3BUTUS MOTpeOuTeNnell B KOHKpeTHOH cTpane. Ilpu 3TOM 3amada cpaBHEHUS ABYX
00pa3oB UCXOIS U3 CPEeJHEr0 YPOBHS 3HAHWU JIMIIb BHEIIHE sBJIsieTcs mpocToid. Ha camom nene myTh
OT CyOBEKTHBHOTO MHEHHS 0 OOBEKTHBHOTO ITOJIXOJa JICKUT 4epe3 CHCTEMHBIH aHaIN3 pelIeHUH
OKCIIEPTU3BI B TCUHCHUC I[eCf[THHeTHﬁ.

Ha mpaxTuke oleHKa CTENEHH CXOACTBa 0003HAUCHHUN MPOBOAMTCS C YUETOM psAna (GpakTopos,
OTpakeHHBIX B [IpaBmiiax cocTaBieHUs, MOAAYHM U PACCMOTPEHHS 3asSBKH Ha PETHCTPALUIO TOBAPHOTO
3HaKa M 3HaKa oOciykuBaHuA. Tak, HampuMep, IPU CPAaBHEHNH CIOBECHBIX 0003HAYCHUIT BBISBIISIETCS
3ByKOBOe€ ((poHETHUECKOE), rpaduiecKkoe (BU3yaabHOE) U CMBICIOBOE (CEMAaHTUYECKOE) CXOCTRO.

BrisiBIIeHHBIC B X0/Ie CpaBHEHHS TOXXKIESCTBO HIIM CXOJCTBO J0 CTCIICHU CMEILCHUS OXPaHIEMOT0o
B Poccun ToBapHOTO 3HAaKa M HCHOJNB3YEeMOrO TPETHUM JIMIIOM OOO3HAuUCHMS HE CIIy’KaT, OJHAKO,
0e3yCIIOBHBIME OCHOBAaHMSAMHU K MpPHU3HAHMIO (paKTa HapylIeHHs MpaB BIAAENbIla TOBAPHOTO 3HAKa.
Hapymennem cuuraercs IUIIb HCHOJB30BAaHHE TOXKIECTBEHHOTO WM CXOJHOTO 1O CTENEeHU
CMEIICHHSI CHMBOJA sl 0OO3HAUYEHHs OJHOPOJHBIX TOBApOB. DTO, B YAaCTHOCTH, O3HAYAET, YTO
o0o03HaveHue, JaBHO MPUMEHIEMOE I MAPKUPOBKH TOBAPOB ONPEEIICHHOTO BHA, TIO OTHOIICHHUIO K
JpYyTUM ToBapaM MOXXET 00JafaTh HOBU3HOW. [lo3TOoMy BaXKHBIM MOMEHTOM IIPH HCCIEAOBAHHU
BOIIPOCA O HAPYIICHHUH TpaBa Ha TOBAPHBII 3HAK BHICTYIIAET COMOCTABICHHE TOBAPOB, 110 OTHOIICHHIO
K KOTOPBIM HCIIONIB3YETCSl TOXKIECCTBEHHOE MJIM CXOIHOE JI0 CTENEeHU CMelleHHus obo3HaueHwme. [Ipu
YCTAHOBJICHUU OJHOPOAHOCTHU TOBApPOB, pa3dyMECTCsdA, MPUHUMACTCA BO BHHUMAHUC TTOAPA3ACIICHHUC
TOBapoB (paboT, yciIyr) Ha BaKHEWIINE POIOBHIC M BUIOBBIC TOHATHS, 3aKPEIUICHHOE JCHCTBYIOMICH
MexnayHnaponHoit kiaccudukanuerdr toBapoB u ycuyr (MKTY). Opnako permaroriee 3HaYCHHE
npuaacTcsa CylmeCTBOBAHUIO HpI/IHI.[HHHEUIbHOﬁ BO3MOXHOCTU BO3HHUKHOBCHUA Y HOTpe6I/ITeHH
NpEeACTaBICHHUS O MPUHAICKHOCTH COOTBETCTBYIOIINX TOBApOB OAHOMY U TOMY K€ IPOHU3BOAUTEITIO.
[lpm >TOM THpPHHUMAIOTCS BO BHUMaHHE poJ (BHI) TOBAapOB, MX Ha3HAUYeHHWE, BUJ MaTepuaia, W3
KOTOPOTO OHU M3TOTOBJICHBI, YCIIOBHS COBITAa TOBAPOB, KPYT OTPEOUTENICH U IPyTHE TPH3HAKH.

2. Jloka3biBaHHe «Pa3MbIBAHUS» TOBAPHOI0 3HAKA

B wnckax mo AcjiaM O «pa3sMbIBaHHMKW» TOBAPHOI'O0 3HAKa 3aKOH, KakK IIpaBUJIO, Tpe6yeT OT HUCTHA
JOKa3bIBaHUs TOI'O, YTO €ro TOBapHLIfI 3HaK — 3TO HM3BECTHAA MapkKa. Brimie YK€ rOBOpUIJIOCH, UYTO
«pasMbIBAaHUEC)» 3HaKa BO3HHKACT, KOrga Yy HOTpe6I/ITCJ'ICI71 CMCIIMBAKOTCA MNPCACTABIICHUA O
IMPOU3BOJUTEIIC TOBapa MCTHA W TOBapa OTBCTUHKA, OaXXC HECMOTPA Ha TO, YTO 3TO COBEPIICHHO
Pa3sHbBIC TOBApPLI. Ho ecnu MapKka TOBapa HCTLAa HE ABIIACTCA HBBCCTHOﬁ, TO MaJIOBCPOATHO, YTO
HOTp66I/IT6HL, YBHUIACB TOBapHLIﬁ 3HaK OTBCTUYHKA, CITyTAacCT HpOH3BOHHT6H6ﬁ.

3. CyneOHbIii 3anipeT HA HCNOJIb30BAHNE TOBAPHOI0 3HAKA

B cyzebHbIX mporeccax MO BOINPOCAaM HCIHOJNB30BAaHHS TOBAapHBIX 3HAKOB OJJHA MX OCHOBHBIX
3a/1a4 WCTIIa COCTOUT B TOM, YTOOBI OCTAaHOBHTH HCIIOJB30BaHHE 3HaKa OTBETYMKOM. B cT. 44 (1)
Cornamenuss TPUIIC roBoputcs, 4To «cyaeOHBIe BIACTH IMOJHOMOYHBI MPHUHATH TOCTaHOBJICHHE,
MPEINHUCHIBAIOIIEE OJHOW M3 CTOPOH BO3IEPXKATBCA OT COBEPLICHMs HapylleHus..» Bo MHormx
CTpaHax CyleOHbIC TSDKOBI MOTYT TSHYThCS TOJJaMH 10 BBIHECEHUS] OKOHYATEIBHOTO PELICHUs. 3a 3TO
BpeMsl o0OyiafiaTenb MpaB Ha TOBAapHBIA 3HAK MOXKET TMOHECTH Cephe3Hble YOBITKH. M molsTomy B
CornamieHue BBEACHO MOJOXKEHHE O MPUMEHEHUH BPEMEHHBIX Mep, KOTOpblE MOT'YT MPHOCTAHOBUTH
NOSIBJICHUE B TOPTOBJI€ HE3aKOHHOro ToBapa. OmHako AeHCTBHE BPEMEHHBIX Mep Hed(pdeKkTuBHO B
OTHOLICHUH ITUPATCKUX TOBAPOB C (haJIBIIMBBIMU TOBAPHBIMH 3HAaKaMH. TOProBIbl TAKUMH TOBAapaMHU
(0CcOOCHHO ¢ JIOTKOB) MPOCTO TOTPY3AIT MX B MallMHBL, yBE3yT M cHps4yT. [lodToMy aBTOpPHI
CornamieHusi BKIIOYWIN B HEr0 MOJOXKEHHE O TOM, YTO BPEMEHHbBIE MEpHl MOTYT IpUHHMATbCsA Oe3
YBEIOMJICHUS! TOW CTOPOHBI, B OTHOLICHUH KOTOPOM NPUHATO peuieHne 00 X BBEICHUH, OCOOCHHO B
TEeX «HEOOXOMUMBIX CIydasx, KOrja IpoMe[UICHHEe MOXET NPHUYMHHUTH HEMONPaBUMBIA yiiepo
npaBoobiagaTento auO0 KOorga CyLIECTBYET PEajbHBId PUCK TOTO, YTO MOTYT OBITh YHHYTOKEHBI
JI0Ka3aTeNbCTBA HApYyLIeHUsD. B 1ensix 3ammrel HapymuTenst oT npou3Boia B CornameHne BKIIUCHO
MIOJIOKEHUE, TIAacsIIee, YTO «CyAeOHbIe BIACTH UMEIOT MPaBo TpeOOBaTh OT UCTIA, YTOOBI OH MPHUBEI
pa3yMHBIE TOKa3aTeNIbCTBA, C JOCTATOYHOM CTENEHbI0 YOeINTEIHbHOCTH MOKAa3bIBAIOIINE, YTO UMEHHO
OH SIBJIIETCSI 3aKOHHBIM INPaBoOOJIafaTeNieM M YTO HapylIEHbl ero IpaBa WM YTO €CThb yrpo3a HxX
HapyILIeHUs, a TaKkKe HOTpPeOOBaTh OT HEro rapaHTUd 00eCHeueHHs HMYIIECTBEHHBIX HHTEPECOB
OTBETYMKA, TOCTATOYHBIX JUIS 3allUTHl U AJS MPEAyNpPeXACHUS Mpou3Boay. MoXeT cayduTbes Tak,



YTO B HEKOTOPBIX CTPaHax YKa3aHHbIE MEPbl MOTYT OKAa3aThCS HEIOCTATOUYHBIMH [UISI OOCCIICUCHHS
CIIPaBEIUIMBOCTH CyIEOHBIX PEIICHUH.

CoxpansieTcs BO3MOXKHOCTb TOT0, YTO IPENOiaraeMblii HapyIUTeb, OABEPIHYTHIH BPEMEHHBIM
MepaM, CMOXKET J0Ka3aTh CBOIO HEBUHOBHOCTH. [loaToMy B CornamieHue TakKe BKIIOUEHBI MOJIOKEHUS,
HaINpaBJICHHBIC Ha 3aIIUTY IpaB oTBeTyHKa. CyI MOXeT moTpeOoBaTh MPHUBEACHUS UCTIIOM 00Jiee BECKUX
JOKa3aTeNbCTB B CBOIO TIONB3Y M TPENOCTABICHHS Ooee HANSKHBIX TapaHTHH oOecreueHus
HMMYIIIECTBEHHBIX HHTEPECOB OTBETUMKA 0 BEIHECEHHS IIOCTAHOBIICHMSI O IPUHATUH BpEMEHHBIX Mep. Eciu
pellleHHe O BPEMEHHBIX Mepax MNpHUHATO 0e3 BBI30Ba B CyJ MPENOJaraeMoro HapylmIuTels MpaB
o0ragarensi TOBapHOTO 3HAaKa, OH UMEET IIPaBO Ha HE3aMEIITUTEILHOE TIOCTABICHUE €r0 B U3BECTHOCTH O
BBIHECEHHOM PEIICHUWH W MPaBO Ha MPEJCTaBIEHHE CBOMX OOBACHEHHH cyay B KpaTdaiime cpoku. Cyn
HUMEEeT MPaBO BHIHECTH pElIeHHE O KOMIICHCAIlUN B cly4yae, KOTJla BpeMEHHbIE Mepbl ObLIIM MPHHATHI MIPH
OTCYTCTBUU COBEpILEHUS PaBOHAPYLIEHUS WIN €T0 YIPO3bl CO CTOPOHBI OTBETYHKA.

TpeboBanne o0 TpeKpalieHUN AalTbHEHIIEr0 HE3aKOHHOTO WCIIONB30BaHUS TOBAapHOTO 3HAKa
ABIISIETCST HamOoJiee PACIpPOCTPaHEHHBIM CIOCOOOM 3alllUTHI, BHITEKAIONIUM W3 HapYLICHHA TMpaBa Ha
TOBApHEINA 3HaK. [lo CMBICTY poccHiiCKOTO 3aKOHA JTaHHOE TPEOOBAaHHE MOXKET OBITH 3asBIICHO M B IEISX
MIPeIOTBPAIIEHUS TOTOBALIEr0oCs MPaBOHAPYIIEHUS, KOT/1a, HApUMep, HE3aKOHHO MapKUPOBAaHHBIN UyKUM
TOBapHBIM 3HAKOM TOBAp JIMIIb TOTOBUTCS K pealii3alliy WM BBO3y Ha TeppUTOpHUio oxpanbl. CyneOHas
IIPAKTUKa CBUJETEILCTBYET O TOM, UTO UCKH O NMPECEUEHUH HE3aKOHHOTO UCII0JIb30BaHMsI TOBAPHOTO 3HaKa
MOTYT OBITh TIPEIbSBICHBI K HECKOJIBKIM OTBETYHKAM KaK CAMOCTOSTEIBHO, TaK U B paMKaX OJHOTO Jena,
HO KaXXZIbIil U3 HUX OTBEYAET 32 CBOM HEMPAaBOMEPHBIE JEHCTBUS IO BBEICHUIO TOBapa, MapKUPOBaHHOTO
TOBapHBIM 3HAKOM, B XO3SIICTBEHHBIH 000poT. Tak, 4acoBoil 3aBOJ OOpaTWicid B apOUTPaKHBIA CyIl C
HCKOM O IPECEUeHUM HapylICHUs IpaB Ha TOBapHBIM 3HaK K KOMHUCCUOHHOMY Mara3uHy, BBICTaBUBIIEMY
Ha IMPOJaXxy 4achl, MApKUPOBAHHBIEC TOBAPHBIM 3HAKOM, IPUHAAJIEKAIMM 3aBOly. Bo3pakas mpoTHB HCKa,
OTBETYMK COCJaJCs Ha TO, YTO OH HE SBISIETCS HM3TOTOBUTEIEM YacOB, a TOJIBKO 3aHUMAETCS HUX
peanuzanueii. [loaTromy, 0 €ro MHEHHIO, OTBETCTBEHHOCTD IE€PEN YaCOBBIM 3aBOAOM JI0JIKEH HECTH HE OH,
a TIPOU3BOJUTEND JaHHBIX YacOB, KOTOPBII HE3aKOHHO MapKHpOBaJl MX Yy>KUM TOBapHbIM 3HakoM. Cyn ¢
JJAHHBIM JIOBOJIOM OTBETYMKA HE COTrJacwics, yKa3aB, 4YTO JEHCTBUS IPOU3BOJUTENS YacoB U
KOMHCCHOHHOTO MarasiHa MpPEACTaBISIIOT CO0OH CaMOCTOATENBHBIC HApyIISHUs TIpaB BiaAeibla
TOBApHOTO 3HaKa, U MOCJIEIHUN pelaeT caM, K KOMy U3 HapyIIUTeNeld OH NPeabsBIIIeT UCK.

K ykazanHomy crocoOy 3ammThl OJM3KO MPUMBIKaeT TpeOoBaHHE 00 yIaJeHHH C TOBapa WIH €ro
YIIAKOBKH HE3aKOHHO HCIIONB3yEMOr0 TOBAPHOTO 3HAKAa WM 0O03HAYCHHS, CXOJHOTO C HUM IO CTEICHH
CMCEIICHUS, JTHOO0 YHUYTOXCHHH H3TOTOBICHHBIX W300pa)KCHWI TOBAapHOTO 3HAKa WIH O0O3HAYCHUS,
CXOZHOTO C HUM JIO0 CTeNeHu cMmemeHus. VHoraa, ogHako, CAENaTh 3TO HEBO3MOXKHO 0€3 MPUYMHEHUS
CYILIECTBEHHOI'0 BpeJia caMoMy ToBapy. IIpencrapisiercs, 4To 0 CMBICIY 3aKOHA B 3TOM CIIy4ae MOAJIEKUT
VHHYTOXXEHHIO (TIepepaboTKe) caMm ToBap.

Uro kacaeTcst Mep 00ecleYuTeIbHOTO Xapakrepa, To, X0Ts 3akoH PD o ToBapHBIX 3HaKax O HUX
CIENHMaIbHO He YIIOMHUHAET, JJIs UX MPUMEHEHHUsS CyJoM (Hampumep, JJIs HaJOKEHHs apecTa Ha U3Jeus,
HE3aKOHHO MAapKHpPOBaHHBIE Uy)KHM TOBAapHBIM 3HAKOM) HET HHKAaKHX TPEIATCTBHH C Y4eTOM
BO3MOJKHOCTEH CyZa, IPeayCMOTPEHHBIX MPOLECCyabHBIM 3aKOHOIATEIBECTBOM.

4. Bo3memnieHue ymepoa

Hapymienne mnpaB Ha TOBapHBId 3HAK MOXKET NPUYUHHUTH Pa3IMYHBIC BUIBI YOBITKOB €ro
obnamaremo. I[lpaBooOiagarenh MOXKET TIOHECTH YOBITKH, a HapyIIUTelh €ro IpaBa HE3aKOHHO
oboraTuthes. B ciaydae mpogaki MpaBOHAPYIINTEIEM TOBAPOB HHU3KOTO KAa4eCTBa MOXKET ObITh HaHECEH
Bpe. JCIOBOM permyTalmu hpaBooOmanarens. [loTepss pemyTanuud MOXKET TOBJIEYb 32 COOOW CHIDKCHUE
obopota W morpeboBaTh OONBIIMX PACXOJOB Ha peKIamy Uil BOCCTaHOBIIEHHUS penmyTanuu. Bce oTH
yOBITKH TIO/IJIEKAT BO3MEIICHUIO.

B Tex ciyuasx, Korja BCIIEACTBHE HE3aKOHHOTO HCIIONB30BAHUS UyXKOTO TOBApHOTO 3HAKa €ro
obJiafarens MoHec YOBITKH, OH UMEET MPaBO HA UX BO3MEIICHUE B MOJTHOM 00beMe. OCHOBHAS TPYIHOCTh
3[1eCh 3aKJII0YaeTCsi B 000CHOBaHMH HMCTIIOM KOHKPETHOTO pa3Mepa YIyIIeHHOW UM BBITOJbl. B m3BecTHOU
CTeNeHu 3Ty 3amady obserdaer 4. 2 m. 2 cr. 15 T'K, raacsimas, 9To «eciu JIMIO, HApYIIHUBIIEe MPaBo,
HOJIYYHJIO BCIIEICTBHE TOTO JIOXOJBI, JIHMIO, IPABO KOTOPOTO HApYIIECHO, BIpaBe TpeOOBAaTh BO3MEICHUS
HapsiIy ¢ APYTMMHU YOBITKAMHU YIYILEHHO!N BBITO/IBI B pa3Mepe He MEHbIIIEM, YeM TaKHe JTOXO/bD».

H. Mepbl agiMHHHCTPATHBHOI'0 XapaKTepa
[IuparcTBO B OTHOIIEHUH TOBapHBIX 3HAKOB IPHHOCHUT BPEI M MOTPeOUTENAM, U KOHKypeHTaM. Kak

YK€ TOBOPUJIOCH, JJIs 3alIMTHI ITIpaB HOTpe6I/ITeHCI\/'I OOHUX TpaXJaHCKO-IIPaBOBBIX MEP HEAOCTATOYHO.
HCI[OCTaTO‘lHO X U I 3allIATBI OT KOHKYPEHTOB. DTO 0COOEHHO YETKO MIPOSABJIIACTCA, KOTJa KOHKYPCHTBI



13 O(UIOPHBIX 30H 32aHUMAIOTCS BBO30M B CTpaHy TOBapOB C MUPATCKMMH TOBapHBIMHU 3HaKaMu. OOIecTBa
IO 3aIUTE MPaB MOTPEOUTENCH CUUTAIOT BO3MOXKHBIM YaCTh CBOUX CPEJIICTB BKJIA/IBIBATh B JEJI0 OOPHOBI C
oOMaHOM TOTpeOUTEeNell CO CTOPOHBI TeX, KTO BBIJAET MOJENbHbIC TOBapHBIC 3HAKU 3a HACTOSIIUE.
Baxxnyro poib B Jiesie npe0TBpameH s BBo3a (hanbCHOUITUIPOBAHHBIX TOBAPOB MOTYT UTPaTh TAMOKEHHbBIE
Brnactu. Cornmamennem TPUIIC mnpegycMaTpuBaeTcsi HWCIIOJIB30BaHUE TeX K€ aJIMUHUCTPATUBHBIX
MPOIeAYp IO 33 KaHUI0 HA TPAHUIIE TOBAPOB C TOJICTHHBIM TOBAPHBIM 3HAKOM, KaKHe TIPUMEHSIFOTCS B
OTHOIIIEHUH KOHTpahakTHOW aBTOpcKOW mpoaykuuu. B m. 14(a) cr. 51 CornamieHus: GaablIuBhIe TOBAPHI
OTHCaHbI CIETYIONIM 00pa3oM:

3TO «... JIOOBIE TOBaphbl, BKIOYAas W YIAKOBKY, HOcAlIMe Oe3 paspelieHus MpaBooOiIanaTens
TOBAapHBINA 3HAK, KOTOPHIH JTHOO TOJTHOCTHIO WICHTUYCH 3aKOHHO 3apETUCTPUPOBAHHOMY 3HAKY 110 JAHHOH
TpyMIe TOBapoOB, JTHOO HEOTIMYUM OT HErO B OCHOBHBIX DJIEMEHTAaX M KOTOPHIA TEM CaMbIM HapyllaeT
mpaBa ero odyajaresst B JaHHOM BOIMPOCE IO 3aKOHOJATEILCTBY CTPAHBI-UMIIOPTEPA».

[Monoxenus: Cornmamenust TPUTIC o 3aaepkannu moaenbHbIX TOBAPOB HA TPAHUIE OYCHb BaXKHBI,
MTOCKOJIbKY THUPATCKOE HCIOIb30BAaHHE TOBAPHBIX 3HAKOB OYEHb YAaCTO OCYIIECTBIIACTCS JIMIIAMH,
JISHCTBYIONIMMH W3 JIPYTOW CTpaHbl IS TOrO, YTOOBl M30€KaTh KOHTAaKTOB C IMPAaBOOXPaHUTEIHLHOMN
CHUCTEMOI.

O. YroJi0BHO-IPaBOBbIE MePbI OXPAHbI TOBAPHbIX 3HAKOB

B Cornamennn TPUIIC rosoputcs: «CTpaHbI-y4aCTHHIBI TODKHBI OPUMEHSTH MEPBl YTOJIOBHO-
MPaBOBOTO M YTOJIOBHO-IIPOIIECCYANBEHOIO XapaKTepa B CIyYasX YMBIIUIEHHOH (anbcu(UKaiu TOBApHBIX
3HAKOB... B KOMMEPYECKHX Lelsix». Jlanee yka3blBaerTcs, 4YTO «BH/bl HAaKa3aHHs JOJDKHBI BKIOYATh
JHIIeHre CBOOOABI W/WU [eHEXHbIC MmTpadpl, pa3Mep KOTOPBHIX IOJDKEH OBITh HACTONBKO 3HAYHMTEIICH,
4TOOBl yIEpXKHMBaTh JPYTUX OT TOAOOHBIX JCHWCTBHI, M COPa3MEPEH CTPOTOCTH HAaKa3aHWiA,
NPpEAYCMOTPCHHBIX 3a TMPCCTYIICHUA COOTBCTCTByIOHIeﬁ TSDKeCTH. B HYXHBIX ClIydadX JOJKHBI
HCIIONb30BAThCSI TAKUE MEphI, KaK apecT, U3bATHE U YHHUTOKCHHE (PanbCH(PUIMPOBAHHBIX TOBApOB U
TIOOBIX MAaTepUaioB U OOOPYAOBAaHHUS, KOTOPbIC OBUIM HCIONB30BAHBI MPU COBEPIICHUHM JAHHOTO
npaBoHapyIeHus». Brintoyenue B CorameHue MOJIOKEHUsI O CAHKIUAX YTOJIOBHO-IIPABOBOIO XapakTepa
— 9TO Cepbe3HBIN LIar MO BBIXOAY 3a MpPEAebl TPAIUIHOHHON OPHEHTAIIMH MEXAYHAPOHBIX JOrOBOPOB
UCKIIIOYHUTENIFHO Ha HHCTPYMEHTBI TPaXKIAHCKOTO mpaBa. HECOMHEHHO, YTO MOHSATHUS NPECTYIUICHUS U
HAKa3aHUs B Pa3HBIX CTPaHAX HEOMUHAKOBBL. OT CTpaHbl K CTpaHE MEHSETCS IOJOXKEHHE B YaCTH
BO3MOKHOCTEH HCIOIB30BAHUS CHJ TPAaBOOXPAHUTENHHBIX OPraHOB B OOprOe ¢ MUPATCTBOM B
OTHOIIICHUU TOBAapHBIX 3HAKOB. M KOHEUHO, OyJeT YCHIMBATHCS MABJICHHUE CO CTOPOHBI CTpaH —
3KCIIOPTEPOB MHTEIUICKTYaTbHOW COOCTBEHHOCTH B BOIPOCAaX IMPECIEAOBaHUS MUPATCTBA B 001acTH
WCTIOJIh30BAHUS TOBAPHBIX 3HAKOB.

Poccuiickoe 3aK0HOIATETHCTBO pacCMaTPHUBAET HE3AKOHHOE MCIIOIB30BaHUE TYKOTO TOBAPHOTO
3HaKa, 3HaKa OOCIY>KWBaHUS, HAUMEHOBAHUS MECTa MPOWCXOXKICHUS TOBapa WM CXOIHBIX ¢ HUMU
0003HaYEHUH 11 OJTHOPOHBIX TOBAPOB HE TOJIBKO B KAUECTBE IPAXKAAHCKOTO MIPABOHAPYIIICHUS, HO U
KaK yTroJIoBHO Hakazyemoe nesaue (4. 1 ct. 180 YK P®). Ho mis kxBanmuukammy JaHHOTO IeTHUS KakK
MPECTYIJICHUsST HEOOXOJUMBI TaKHE MPHU3HAKH, KaK HEOJAHOKPATHOCTh WIIM MPUYMHEHHUE KPYITHOTO
yiiep6a. CyObeKTHBHAs CTOPOHA MPECTYIUICHUS XapaKTepU3yeTcsl MPsSMbIM YMEICIoM. B kadecTBe
BO3MOXKHOTO HakKa3zaHUs IpexycMmarpuBaroTcs Imrpad B pasmepe ot 200 mo 400 MUHHMAaIBHBIX
pa3MepoB OIUIATHI TPyJa WIH B pa3Mepe 3apabOTHOHM TUIaThl FJIM WHOTO JI0XOJa OCYXKACHHOTO 3a
nepuoa ot 2 1o 4 mecsies, aub0 o0s3arenbHble paboThl Ha cpok oT 180 mo 240 uwacos, nubo
UCTIPaBUTENbHBIE PA0OTHI Ha CPOK IO ABYX JIET.

YrojoBHas OTBETCTBEHHOCTh MOMKET IIOCIEIOBAaTh M 3a HE3aKOHHOE HCIIOJb30BaHHUE
MpeaynpeIuTeIbHON MapKUPOBKH B OTHOIICHUH HE 3aperHCTPUPOBaHHOTO B PD ToBapHOro 3HaKa
WM HaUMEHOBAHUS MECTa MPOUCXOKICHUS TOBapa, €CIIU 3TO ACSHUE COBEPILICHO HEOTHOKPATHO WU
MPUYUHUIIO KpyIHBIHA yiiep0 (4. 2 cr. 180 YK PD).

I1. Poanb ropucTa B 0XpaHe TOBAPHBIX 3HAKOB
1. PeecTp TOBapHBIX 3HAKOB M IJIAH UX OXPAaHbI

IOpucr, koHCyabTHpYIOIIMH OW3HECMEHOB, JODKEH HMMETh PEECTp BCEX CYIIECTBYIONIUX
TOBapHBIX 3HAKOB M YMETh OCTABISATh IUIAHBI OXPaHBI JIEHCTBYIOIIUX 3HAKOB W OTMEHBI
HeAeHCcTBYommX. [10100HbIH TUTaH JOIKEH COCTOSTH M3 HECKOJIBKUX DJIEMEHTOB.

ToBapHBIi 3HAK JOMKEH OBITH 3apETHCTPUPOBAH B TE€X CTpaHaX, KyJa BEposTHEEe BCETO MOWIYT
MapKHpPOBAHHBIE 3TUM 3HAKOM TOBaphl. KOpHUCT MOMKEH COCTaBUTH TpaduK IMOAaYd HEOOXOTUMBIX



JIOKYMEHTOB ¥ yTUIATHI MOIIINH, BKIOYas rpaduK yriaTel MONUIMH 32 MOAepKaHne 3HaKa. J|OIKHBI
OBITH YCTaHOBJICHBI KOHTAKTHI CO CIY>KOaMH, OCYIIECTBISIONIMMH MOHUTOPUHT 110 TOBAPHBIM 3HAKAM
B pa3UYHBIX CTpPaHax, C TEeM, YTOOBI 3HATh, HE MPEINPUHUMAIOTCS JM TMOIMBITKU PETUCTPAIlUN
WACHTUYHBIX 3HAKOB, W OBITh B COCTOSHHW BOBpPEMsI HadaTh COOTBETCTBYIOINIWE 3al[UTHTEIbHEIE
npornenypsl. COOTBETCTBYIONINE MEPHl JOJDKHBI MPUHUMATHCA W B OTHOIIEHUH HE3apErHCTPUPOBAHHBIX
3HaKOB. B Tex cTpaHax, rjae MUPATCTBO IPEACTABISET CO00H Cephe3Hyl0 NpoOeMy, CIeAyeT HaHSITh
MeCTHBIE (PUPMBI [UISl OTCIICKUBAHNS IIUPATOB U IPHHSATHS TPEOYIOIINXCS IIPABOBBIX MeEp.

OOHOBPEMEHHO CleyeT YyIeNiAThb BHHMAaHHWE TOBapHBIM 3HAKaM, KOTOpble OoJbllle He
UCTIOJB3YyI0TCA. ECu ecTh yBEpEHHOCTh, YTO 3TH 3HAKH OO0JbIe He OyAyT HYXKHBI, UX PETHCTPAIUIO HAIO
OTMCHHTH, YTOOBI HE TPATUTH CPEACTBA Ha ee¢ mojaepkanue. Eciy Bennka BepOSTHOCTH MX aKTHBHOTO
WCTONB30BaHusl B OyIyIneM, BaXHO OpPraHHW30BaTh HEOOXOAWMOE MHHHUMAJIbHOEC WX HCIIONB30BAHUC B
HACTOSIIEM, YTOOBI MOEPKUBATD PETUCTPALIHIO.

2. Bb160p TOBapHOro 3HAKa

Pons ropucta siBseTcsa ropasio 6osiee BaXXHOH B Jiesie 0TOOpa HOBBIX TOBAPHBIX 3HAKOB, HEXKEIH B
JIPYTHX 00JacTAX TOSIBICHHUS WHTEIIEKTYalIbHOW coOcTBeHHOCTH. Kornma TpeOyercst TOBapHBIH 3HAK JUIs
HOBOTO ITPOJyKTa (WX JUI CTApOro MPOJYKTa, KOTOPOMY NPHUAACTCS HOBBIH «HMHJUK»), OOBIYHO OTIEIBI
Impoaax MW PCKJIaMbl OaHHOI'O ousHeca (I/IJ'II/I CIICOUAJIbBHO HAHATBIC TJII J3TOI'O CHCL{I/IaHI/ICTI)I)
pa3pabaThIBalOT TOBApHBIN 3HAK, KOTOPHIH, 0 UX MHEHHUIO, AacT pocT mponax. Kak mpasuio, MHOTHE M3
UX TPeUIOKEHUH HATaIKMBAIOTCS Ha TMPEISTCTBUS IPAaBOBOTO Xapakrepa. PerxamMIuKy 00T
onucaTeNbHbIC 3HAKU THMA «(aHTACTUIECKUIl BKYC», TOCKOJIBKY B HEM YK€ €CTh CBOW PEKJIAMHBIN MOCHLI.
Ho takomy 3HaKy, ckopee BCEro, OTKaXyT B perucrpanuu. [losToMy fopHCT JOMKEH MOCOBETOBATH HE
BBIOMPATH 3TOT 3HAK.

Ilpu BBIOOpPE 3HAKA MOMKET IOHAIOOMUTHCS IOMOINL KOHCYJIBTAHTA-MUHTBHUCTA. OmpeneneHHas
MOCIIEIOBATENbHOCT OYKB MMEET pa3HOE 3HAa4€HHE B Pa3HBIX A3bIKaX. B HEKOTOPBIX S3BIKAX 3HAUCHHUE
MOXeT OBITh CMEIIHBIM WM AaXke HempriIngHbIM. Tak, Hanpumep, otaen «Chevrolet» kommannu «General
Motors» BbIOpan ToBapHbIA 3HaK «NOVA» s CBOEr0 caMmoro JENieBoro aBroMoOuisi. B aHrmuiickom
A3bIKe (KaK MOKET OBITh, U B IPYTHIX SI3BIKAX) 3TO CIOBO HECET CMBICI «CaMblii HOBBI». Ho B MCmaHckoM
A3bIKE, BTOPOM 110 yroTpebiiernio B CeBepHOI AMepHKe, «N0 va» 03HAYAeT «HE eAeT» HIIH «He paboTaeTy,
YTO BpAJ JM MOXXKHO CUHMTaTh YAAa4HBIM TOBapHBIM 3HAKOM JUIsi JemeBoidl Mammubl. Ecam ¢ yuerom
CKa3aHHOTO IPOCMOTPETh CIHCOK IPEJIOKEHHBIX TOBAPHBIX 3HAKOB, TO €ro MOXXHO 3HAYMTEIIBHO
COKPaTHTh, BEIYEPKHYB U3 HETO COMHUTEIbHBIE 3HaKU. EcIM Ha 3HAK «(ITOKYCHIINCH» HApYIIUTENH, CIEAyET
YCTaHOBUTH, KTO M3 HUX OBII NEPBBIM, €CIM IUIAHUPYETCS WCIIONB30BaTh 3HAK B MHPOBOM MaciuTade,
IMOUCK €T0 NPEAbIAYIIETO0 BO3MOKXHOI'O UCTTOJIB30BAHU HA0 IPOBECTU 110 BCEMY MUPY.

Ecnu peus uzmer o0 MCIONB30BaHMM 3HAaKa TOJIBKO B OJHOW CTpaHe, MOMCK OTPaHHUYUTCS ee
MpeaeIaMu.

IIponecc momcka — 3TO MPOCTO MPOIENypa HM3YUYEHHs] PEECTPOB PErHCTPAlIMM TOBAPHBIX
3HaKOB. B psne aHTIOA3BIYHBIX cTpaH, u npexae Bcero B CLIIA, mpaBoBas oxpaHa pacrpoCTpaHsieTCs
¥ Ha HE3aperucTpUpOBaHHBIC 3HAaKW. Bo MHOrux crpaHax oOnajgarenb «KOH(IMKTHOW» TOProBOi
MapK{ BIIOJIHE MOXXET BO3Pa3HUTh NPOTUB PETUCTPALMU TOBapHOro 3Haka. OTcroma HEOOXOAMMOCTh
OXBaTa MOMCKOM U MacCHBa HE3aperuCTPUPOBAHHBIX 3HAKOB. KOpHCTY cieqyeT MOMHUTH O cTaThe 6bis
[Napmkckoil KOHBEHLIMH, B COOTBETCTBUM C KOTOPOW yCTaHAaBIMBAETCSA OXpaHa OOILIEH3BECTHBIX
TOBapHBIX 3HAKOB, O KOTOPBIX BCce 3HAIOT M 0e3 ux perucrpanuu. Crates 16 Cormamenuss TPUIIC
COJIEP)KUT OYEHBb MIUPOKYI0 MHTEPNPETALNIO YKa3aHHOU cTaTbhu [1aprKCKON KOHBEHIUU:

«2. Cratps 6bis [lapmkckoil KOHBEHIMH TOJDKHA MPUMEHSAThCS mutatis mutandis U K 3HaKaM
oOcmy>xuBanus. [Ipu onpeneneHnn Toro, SBIAETCS M 3HAK OOIIEN3BECTHBIM, CTPAHBI — YYACTHUIIBI
Hacrosuiero CoryameHus A0/DKHBI IPUHUMATh BO BHUMAHHE M3BECTHOCTh AaHHOT'O TOBAPHOTO 3HAaKa
COOTBETCTBYIOIIEMY CIJIOI0 HACeNEHHUs, BKIIIOYas ero M3BECTHOCTb B JIAaHHOW CTpaHe, KoTopas Oblia
npuoOpeTeHa B pe3yJibTaTe MPOABMKECHHUS 3TOTO 3HAKa HA PBIHOK.

3. Crates 6bis Ilapmkckoil KOHBEHIIMM JODKHA TPHMEHITHCS mutatis mutandis Takke K
TOBapaM U yciIyram, KOTOpbIe HE CXOJHBI C TEMH, B OTHOIIIEHUH KOTOPBIX 3apETUCTPHUPOBAaH TOBAPHBII
3HAK, IPH YCJIOBUHU, YTO HCIIOJIb30BAaHUE JAHHOTO TOBApHOI'O 3HAaKa B OTHOUIEHWH JaHHBIX TOBapOB U
YCIYT MOXET MPUBECTH K 3a0JIyKIECHUIO OTHOCUTEJIBHO CBA3M MEXIY 3TUMH TOBapaMU U yCIyramu U
oOyazaresieM 3aperuCTPUPOBAHHOTO TOBAPHOIO 3HAKa, a TaKXkKe IPU YCIOBHH, YTO HHTEpecam
npaBooOIaaTeNs TAKUM UCTIOJIb30BAaHUEM MOKET OBITh IPUYHHEH BPEI.

Taxum 00pa3oM, Jake MpHU HaAMEPEHUH HMCIIOIb30BaTh 3HAK B OJHOH CTpaHe clelyeT MPOBECTU
HIOUCK | IO Pa3psiy OOLIen3BECTHBIX TOBAPHBIX 3HAKOB.



ToBapHBIi 3HaK, 3By4aHHE KOTOPOT'O CO3BYYHO CYIIECTBOBABIIIEMY paHee 3HaKy, HE TIOUICHKHT
perucTpanuu, Jaxe eciid eCTh JIETKOe pa3nuyie B MX HamucaHuu. [1oaToMy mouck Hago OCYIIECTBUTD
elle W Mo Mpu3Haky 3BydaHuss. OAMH IOPUCT HE B COCTOSHUM CAMOCTOSITENIEHO OCYILECTBUTH BCE
yKa3aHHBIE BUAa MOWCKa. JIyig 3TOro, Kak NpaBWIIO, NPHUBIEKAIOTCS COOTBETCTBYIOUINE (DHUPMEI,
OKa3bIBAIOIIUE IUIATHBIC YCIYTH U UMEIOLIHE B CBOEM PACHIOPSDKEHHH HEOOXOAMMBbIE OaHKHU TAaHHBIX

HexBannpuurpoBaHHbINA MM HETIOTHBIN MOUCK MOXKET OBITh YpeBaT CYLIECTBEHHBIM PHUCKOM U
norepeil neHer. Ecnmm B peructparnum OyJaeT OTKa3aHO IO NMPHYMHE HEJOCTATOYHOTO ydeTa BCeX
TpeOyromuxcst (OpMaNbHOCTEH, TEPAIOTCA [EHBIW, YIUIAYCHHBIE 3a PETUCTPAlMI0 W peKiIaMy
OTBEprHyTOro 3Haka. Jlaske eciim 3asBKa Ha PETHCTPAIMIO TPUHSITA, PETHCTPALUs MOXKET OBbITh
OTMEHEHa TI0 MpaBOMEPHOH xanobe M3BecTHOW WHOCTpaHHOW (upmbl. [Ipu perucrpanuu 3Haka B
OITHOM CTpaHEe MOXKET OKa3aThCs HEBO3MOXKHBIM €r0 MPOJBMKEHNE B JPYTHE CTPAHBI, MOCKOIBKY TaM
OH OKa)KeTCS He MOAJIEKAIIMM PETUCTPAIIH.



