VII. ABTOpCKOE TPaBO
A. Teopeanecmle OCHOBBI OXpaHbI aBTOPCKHX IIpaB

[Iponiecc UCTOpHUECKOrO Pa3BUTHs aBTOPCKOTO IMpaBa B CTpaHaX KOHTHMHEHTalbHOW EBpombl u B
AHITIOA3BIYHBIX CTpaHax Ilen I0-pa3HoMy. KOHTHHEHTanbHOE €BpOIEHCKOE MpaBO pPa3BUBAIOCH B
HanpaBJI€HUU OXpaHbl IpaB aBTopoB. B XIX B. Takue aBTOpHI, Kak Buktop ['roro, Bo3rinaBuin ABUKECHHE
3a 3(h(eKkTUBHYIO OXpaHy MpPaB aBTOPOB HE TOJILKO BHYTPH CTpPaHbl, HO U 3a €e mpeaeiaMu. ABTOPCKOE
IIPaBO B AHIJIOA3BIYHBIX CTpaHaX pa3BUBAIM H3JATeNU CHayajla IIyT€M YacTHBIX COIJIALICHUM MEeXIy
coboif, HO 3ateM, B Hadane XVIII B., yXke myTeM NMPHHATHSA 3aKOHOB. B pe3ynbraTe Takoro pa3BHTHS B
KOHTHMHEHTAJILHOM aBTOPCKOM TpaBe OOJIBIINIA aKIEHT AeJalcs Ha 3allUTe HHTEPECOB aBTOPa, KOTOPBIMU
OXBaTBIBAJINCh HWHTEPEChl KaK HWMYIIECTBEHHOr0, TaK HEWMYIIECTBEHHOTO XapakTepa. B anrio-
aMEPUKAaHCKOM IpaBe yCUJIMBAJIACh OXpaHa SKOHOMUYECKUX paB uznateneil. OqHako, HECMOTPS Ha TaKoe
pa3nuyue B HCTOPHUUECKOM Pa3BUTHH, B HAIIA JHU JCTAIbHOE PETYINPOBaHUE BOIIPOCOB aBTOPCKOTO MpaBa
B MEXKIyHApOJHBIX JIOTOBOpPaX MPUBEJIO K OYEHb BBICOKOW CTENEeHM yHH(HKAIUKA TPaBOBBIX HOPM B
3aKOHOJATENIbCTBE pa3HbIX CTpaH Mupa. boiee Toro, ocrajoch O4YeHb Majlo IPOTHBOPEUU MEXKAY
aBTopamu M u3garensMu. CuibHas oXpaHa aBTOPCKHX IIpaB MAET Ha HOJb3y obdeum cropoHaMm. He Oyap
u3JaTenei, aBTopbl He MOTIIM OBl 3QQEKTHBHO TOJIH30BATHCS TUIOJAMH CBOETO TPy, U3JATEsIM HEYero
Obuto OBl MyOnHMKOBaTH, He Oyab aBTOPOB. B mociemHee Bpemsi aBTOpHI (Y4epe3 CBOM acCOLUAINM) U
M3JaTeNd YCIEUTHO OOBEIMHIIIA YCUITHS B JIOOOMPOBAaHIH BOIIPOCOB YCIJICHUS OXPAaHBI aBTOPCKUX IPaB Ha
CO3/IaHHBICE U Ha TepeBelleHHbIE MPOW3BEIEHHs, CTaBIIME OOLIUM AOCTOsSHUEM. B Hacrosiuee Bpems
pasropencsi HacTOAMMN KOH(IMKT MEXIy WHTEPECaMH CTpaH, KOTOPBIE SBIIOTCS SKCHOPTEpaMH
3alUIIEHHON aBTOPCKUM IPaBOM MPOAYKLUHU U CTpaHaMHU, UMIOPTUPYIOIUMH 3Ty NPpoayKuuo. CTpaHbl-
3KcropTepsl, B yactHocTh CoeaunenHbie LltaTel AMepuku, XoTenu Obl BUAETH 00Jiee BBICOKHE CTaHAAPThHI
OXpaHbl aBTOPCKUX IMpaB B CTpaHaX-UMIOpTepax. EcCAM HMCKOPEHHWTh B OTHX CTpaHaX MUPATCKOE
WCTIONB30BaHUE ABTOPCKUX TPOU3BEACHUHA, TO WX TpakmaHe OYAyT BBIHY)KICHBI IIOKYIIAaTh OTH
NPOU3BEJCHUA Yy TpaBooOiIazareneid B OHKCHOPTHPYIOIIMX NPOAYKIHUIO CTpaHaXx WIM NPHOOpeTaTh
muneH3ud. CTpaHBI-MMIOPTEPHI MOTYYal0T SKOHOMHUECKYIO BBITOY OT c1a0oi MIIH Jake OTCYTCTBYIOLIEH
OXpaHbl aBTOPCKUX mpaB. CpencTBa, COKOHOMIICHHBIE 3a CUET NMPUOOPETeHHs HEAOPOTrOod MUPATCKOM
MPOAYKLHU BMECTO IOPOTOi aBTOPCKOI, MOTYT OBITH HCIIOJIb30BaHbl HA MMPOU3BOJCTBEHHBIE HYKIbI.

BcemupHas opraHuzaiysi MHTEJUIEKTyalbHOH COOCTBEHHOCTH B CBOMX H3JIaHUSX M B CETH
Wnreprer'® mbrtaeTes MponaranIupoBaTh MOIb3y OT BBEICHHS CHIIbHOM OXPAHBI ABTOPCKHX IIPAB B MCHEE
pa3BUTHIX CTpaHax, HO 3Ta Npomara"jga mano yoemurensna. BOUC nokasbsiBaeT, YTO aBTOPCKOE IPaBO
MOMOTAeT COXPaHATh KyJIbTYPHYIO HAllMOHAJBHYIO CAMOOBITHOCTh B HEOOJBIIMX W MEHEE pPa3BUTHIX
CTpaHax, CTUMYJIHPYS TPYA TBOPUECKUX pabOTHHKOB OXpaHOi nxX mpaB. OHAKO B OOIBIINHCTBE CBOEM ITH
mrfonu paboTalOT HAa MECTHBIH PBIHOK M MOTOMY MM MajiO IIOJB3BI OT OXPaHBl UX IIPaB B MHPOBOM
macmtabe. [lo cyTu nmena aBTOpcKoe MPaBO MOXKET CIIYKUTh 3alllUTE HAIMOHAJIBHOW CaMOOBITHOCTH B
MeHee Pa3BUTHIX CTpaHaxX, HO OTHIONb HE B TOM IUIaHE, KOTOPBIH MpokIamupyeT BeceMupHas opraHu3arius
HMHTEJUICKTYalIbHOH coOCTBeHHOCTH. Eciu B cTpaHe ¢ OTHOCHTENFHO HEBBLICOKMM YPOBHEM JI0X0/1a Ha TYIITY
HacelieHUs] 00ecreunBaeTcsl CUIIbHAsg OXpaHa aBTOPCKUX IpaB, MHOCTpaHHBIE MpaBooOiazarenu OyayT
CTPEMUTHCSI IPOAATH CBOM MPOJYKT IO BHICOKOW IIEHE TOJNBKO CAMBIM COCTOSTENBHBIM YiieHaM OOIIecTBa.
BonmpmmHCcTBO *Ke HaceneHus: Oyner, TakuM oOpa3oM, M30JIMPOBAHO OT WHOCTPAHHBIX KHHT, KYpHAJIOB,
MY3BIKaJbHBIX JHMCKOB, BHJIIEO- M ayJuoKacceT. BbICOKME LeHbl Ha UMIOPT OyAyT 3alluIIaTh
HAIlMOHANBHYIO DPAa3BIIEKATENbHYI0 HHIYCTpUIO M jauTeparypy. C Ipyroil CTOpOHBI, IpH TOM pa3zMaxe
IIUPATCTBa, KaKOM UMeeT MecTo, HanpuMep B Kutae, cTOUMOCTh NPOAYKLIMHU MAaJaeT A0 YPOBHS 3aTpaT Ha
€e WM3TOTOBJICHHE W B MHOCTPAaHHYIO Pa3BICKATEIBbHYIO MHAYCTPHIO BOBJIEKAIOTCS Bce Oojiee MIMPOKHE
CErMEHTHI OOIIECTBA, YTO MOTEHLIUAIBHO YPEBATO MMOJABICHUEM HAIlMOHAIBHON KYJbTYpHl pa3BieueHu 1
mutepaTypbl. TakuM oOpa3oM, cTporas ImpaBoBasi OXpaHa aBTOPCKHX IIPaB SBISIETCS CIIOCOOOM CO3IaHUSA
BBICOKOA((EKTUBHOH TOPrOBOU IPErpapl B 3allINTE HAIIMOHAIBHOW KyJIbTYPHI B MEHEE PAa3BUTHIX CTPAHAX.
Boree Toro, Takas nperpana HUKaKk He MPOTUBOPEUUT TpeOoBaHUsIM BceMupHoOil TOpropoit opranuszanuu u
MOJIOKEHHSIM MEKIYHAPOIHBIX JOTOBOPOB IO aBTOPCKOMY TpaBy. M, TeM He MeHee, MHOTHE CTpaHbl U3
grciaa ciabopa3BUTHIX, SIBISIOMIKECS HMIIOpTepaMyd HH()OPMAIMOHHONW TPOIAYKIUH, pPAaCCMATPUBAIOT
OXpaHy aBTOPCKUX MpaB KaK OCHOBHYIO TOPTOBYIO YCTYINKY 0oJiee Pa3BUTBIM CTpaHaM, SIKCIOPTUPYIOLIUM
TaKylo NMPOAYKIMIO B Xoje BeleHMs NEepPEeroBOPOB O TOProOBJIE M, B YACTHOCTH, B XOJi€ MEPETOBOPOB MO
co3nannio BTO oHM TpeGoBaIM M MOJMYYHMIIN Pa3iMYHbIE YCTYNKH B JAPYTHUX OOJIACTIX MEXKAYHApPOIHOM
TOProBJIM B 0OMeH Ha obellaHnne BBECTH TBEPAYIO OXpaHy aBTOPCKUX IPaB.

B XXI B. rurantckue MHOTOHALMOHAIFHBIC KOMIIAHUH B 00JIACTH CPEICTB MacCcOBOM MH(OpMAIIH
W TIPOTpaMMHOTO obecriedeHusi OyAyT HOMHUHHPOBATH Ha MHUPOBOM PBIHKE, HCIONB3YS 3PPEKTHBHOCTD
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COBPEMEHHBIX CHCTEM Tepenadn HH(popMamuu. DPQPEeKTHBHOCTH COBPEMEHHBIX CHCTEM YK€ co3lala B
00J1acTH UCKyCCTBA U JIUTEPATYPhl TUI SKOHOMHYECKUX OTHOIICHUH, KOTOpPbIE MOJYyYMUIN Ha3BaHUE «BCE
HOOCTUTENIO» WIN «IIOOEAUTENh MOoTydaeT Bce». bectcemaeps! B 06JacTH MPOrpaMMHOTO 0OeCIIeUeHHs,
3BYKO3aIUCH, KHHOQWIBMBI I KHUTH OBICTPO MEPEBOIATCS Ha OCHOBHEIC SI3BIKH M PACIIPOCTPAHSIOTCS 1O
BCceMy Mupy. Bce Bozpactarolee 4ucio oOpa3oBaHHBIX M COCTOSTENBHBIX JIHOAEH BO BCEM MHUpPE 3HAET
AHTTIMICKUIA S3BIK M TO3TOMY MM JIOCTYIHA OOJIbIasi YacTh MacCOBOM KYJIBTYpHI Ha sS3bIKEe OpUTMHaNa. B
pe3yabpTaTe MOJydaeTcs, UYTO 3HAYUTEIbHAs YacTh NPUOBUTH, TapaHTHPOBAHHAs CHCTEMOH OXpaHEI
AaBTOPCKUX TMpaB, HANPABIIAETCS Ha YCWIEHHE YxXKe M 0€3 TOro MOTYIIECTBEHHBIX MEXKIyHApOJTHBIX
KOMITaHUH U, B YaCTHOCTH, T€X, YTO pacnosoxxeHbl B Coennnennbix lllrarax.

VY 3TOH CHCTEMBI €CTh HECKOJIBKO ITOJIOKUTEIBHBIX acrekToB. [loTpeOuTenn moBCeMECTHO UMEIOT
MOCTOSHHBIM JOCTYN K JIYLIMM MHPOBBIM NPOU3BENEHUSM HHTEIUIEKTyalbHOro TBopuecTBa. C npyroit
CTOpPOHBI, B HC6OJ'II>IHI/IX, HO OOraThIX rocygapcTBax TBOPYECTBO MCECTHBLIX aBTOPOB CMETACTCA IMOTOKOM
MHOCTPAaHHBIX MaTepuanoB. Takas cTpaHa, kak JlaHuUs, MOXET UMETh JOCTOMHYIO OXpaHy aBTOPCKUX IpaB.
Ho peiHOK Ui mpoW3BeleHWA Ha MJATCKOM SI3BIKE MPOCTO CIUIIKOM Mall, 4TOOBl IOIIEPKUBATH
3HAYUTEIbHOE KOJIMYECTBO MHUCATENIeH, MO3TOB U KHUHOpEXKHCCepoB. Takue CTpaHbl WIIYT AJIS aBTOPOB
CTUMYJIBI, HO HE B CaMOil clcTeMe rapaHTHif aBTOPCKUX IPaB, a B MHBIX (hOpMax OXpaHBI, KOTOpHIE eif He
MIPOTUBOPEYAT U JAIOT BO3MOKHOCTb OTPa)kJaTh HALIMOHAIBHYIO KYJIbTYPY OT TOJUIMBYICKOTO HAIIECTBUS.

Poccuiickoe aBTOpckoe MpaBo, KaK U POCCUHCKOE IpakJaHCKOE IPaBO B IEJIOM, MPUHAJICKUT K
CeMbe EBPOIEHCKOT0 KOHTHHEHTAIBHOTO [IPaBa U OHO BCET/IA, JaKe B COBETCKUI IEpUO/], Pa3BUBAIOCH B
LIEJIOM B paMKax TpaAuLUi MOCIEOHEro. B 4acTHOCTH, HECMOTpPS Ha TO, YTO YPOBEHb OXPAaHbI aBTOPCKUX
npaB B Poccun ObLI Beerjia HUXKE €BPOIEHCKOro, B POCCUICKOM aBTOPCKOM IIPAaBE OAHO U3 LEHTPAIbHBIX
MECT 3aHHMMajla KaTeropus Cy6’beKTI/IBHLIX ABTOPCKHUX MpaB; B COCTAaBE€ 3THUX IpPaB BLIACIAIUCH JIMYHBIC
HEUMYIIECTBEHHbIE IIPaBa; aBTOPCKHUE IIpaBa CUUTAIUCh HEOTUYKIAEMBIMM OT JIMYHOCTH CO3JaTeis
TBOpUecKoro npousBeaeHus u T.0. C npunastueM 3akoHa PO «O06 aBTOpCKOM IpaBe U CMEKHBIX IIPaBax»
1993 1., obpasuom s KoToporo mnociyxuil TunoBoit 3akoH BOMC 06 aBTOPCKOM MpaBe W CMEKHBIX
MpaBax, MOJIOKECHUE Jell HECKOIbKO m3MeHmuIoch. [lockonbky Tunosoit 3akor BOUC npeacrasnser coboit
CBOEOOPAa3HBIN CIUIAB IBYX OCHOBHBIX CIIOJKUBIINXCS MOIXOJOB K aBTOPCKOMY TIpaBy, B aBTOPCKOM 3aKOHE
Poccun oxazanuch OTpaKEHHBIMH KakK HJIEH, XapaKTepHble IJIi €BPONEWCKOro aBTOPCKOTrO IpaBa,
HalpuMep JIMYHbIE HEUMYILECTBEHHBIE IIpaBa aBTOPOB, TaK M HEKOTOPBIE IOJIOKEHUS, CBONCTBEHHBIE
AHIJI0-aMEPUKAHCKOMY aBTOPCKOMY IIpaBy, HampUMEp BO3MOXXHOCTb CBOOOJHOTO  OTUY)KIEHUS
HUMYIIECTBEHHBIX aBTOPCKHX MPaB.

OreHuBasE COBPEMEHHOE COCTOSIHME aBTOPCKOTO 3aKOHOJAaTeldbcTBAa Poccruu, MOXKHO OTMETHTH
cnenymouee. [Ipexxae Bcero ¢ ero NpUHATHEM POCCUHCKOE aBTOPCKOE MPaBO BIIEPBBIE 32 BCIO €I0 UCTOPUIO
CONMM3UIOCH C YPOBHEM aBTOPCKO-NIPABOBON OXPaHBI, KOTOpasi 00ecneunBaeTCs B OONBIIMHCTBE Pa3BUTHIX
cTpaH Mupa. [lepBblif cepre3HbIil mar k 3ToMy ObuT cienad OCHOBaMH I'PaKIaHCKOTO 3aKOHOAATEIHCTBA
1991 1., omHako cojepxaimiuecss B HUX HOPMBI OBUTM SBHO HE JOCTAaTOYHBI JIJIS YPEryJIUpOBaHUS
BO3HHUKAIOUIUX Ha MPaKTUKEe BONpPocoB. HbIMU cioBaMu, eciid OCHOBBI IPaXKIaHCKOTO 3aKOHOJATENbCTBA
OIpCACINIIN HpI/IHL[I/IHI/IaJ'ILHLII‘/‘I MOAXO0Z 3aKOHOAATEIIA K PEryJIMPOBAHUIO aBTOPCKO-TIPAaBOBBIX OTHO].HCHPIﬁ,
T0 3akoH P® «OO0 aBTOpPCKOM MpaBe W CMEXKHBIX IpaBax» BIEPBBIC MOJPOOHO pPErIaMEHTHPOBAN BCE
OCHOBHBIE HX aCIEKTHI C yUETOM TapaHTHH, KOTophle obecnieunBaroTcsi bepHckoit KOHBeHIHEH 00 oxpaHe
JUTEPATYPHBIX U XYJOXKECTBEHHBIX Mpou3BeAeHu. UTo KacaeTcsl OTHOLICHUH, CBA3aHHBIX CO CMEXHBIMU
IpaBaMH, TO X Pa3BEPHYTOE MPAaBOBOE PETyTHUPOBAHUE BOOOIIE IAaHO BIECPBBIE B HCTOPHH POCCHICKOTO
3aKOHOAATEeNbCTBA. [Ipu 3TOM GE3yCIOBHBIM TOCTOMHCTBOM 3aKOHA SIBIISICTCS TO, YTO MOJABIIIONIAS YaCTh
€ro HOpPM paccyhTaHa Ha NpAMOe MpHMeHeHHe. HampoTuB, umciao OJaHKETHBIX (OTCBUIOYHBIX) HOPM,
Ype3MEPHBIM KOJHMUYECTBOM KOTOPBIX XapaKTepPH30BAINUCH paHee ACHCTBOBABIINE AKTHI IO aBTOPCKOMY
IIpaBy, B 3aKOHE BECbMa HEBEJIHUKO.

[Harnee, xapakTepHoi uepToii 3aKOHa SIBIIAETCS €ro phIHOYHAS HANPaBIECHHOCTh. 3aKOH 3HAYUTEIIBHO
pacmpsa€T BO3MOXKXHOCTU YYAaCTHHUKOB ABTOPCKHUX U CMEKHBIX C HUMHU OTHONIICHUU IO CBOGO}Z[HOMy
pacTiopsDKEHHUIO PHHAIISKAIMNMEA UM IpaBaMy. VIMyIIecTBeHHBIC IpaBa aBTOPOB CTAJM CBOCOOPAa3HBIM
TOBapOM, KOTOPBIH MOXET CBOOOJHO OTUYKIATHCS U IEPEeIaBaThCsl HA OCHOBAHHUH TPakKJaHCKO-TIPaBOBBIX
cnenok. OTHOBPEMEHHO OTMEHEHbl MHOTHME U3 CYIIECTBOBAaBIIMX paHEe B 3aKOHE TapaHTHH U
OTpaHWYCHHHN, KOTOPbIE OBUTH MPHU3BaHBI OTPAXKAATH ITpaBa co3aTeNeil TBOPUSCKUX NMPOU3BeeHUH. Takoi
MO/IXO0Jl, KOHEUHO, SBJISETCS NOCTATOYHO JKECTKHUM, HO OH XapaKTepeH Uil PhIHOYHBIX OTHOLICHHUH,
KOTOpBIE BHEPSIOTCS B pacCMaTpUBaeMyto cgepy.

Haxonen, ocobenHocThio 3akoHa P® «OO6 aBTOPCKOM TpaBe W CMEXHBIX IpaBax» sBISETCS
U3MEHEHHE HEKOTOPHIX KJIIOUEBBIX MOMEHTOB IPAaBOBOIO PErYJIMPOBAHUA aBTOPCKUX OTHOLIEHHUH IO
CPaBHEHUIO C paHee IeHCTBOBABIIUM 3aKOHOAATEIbCTBOM. Y Ka3aHHbIE H3MEHEHUS MPSAMO HE CBS3aHBI HU C
MOBBIIIEHUEM YPOBHS aBTOPCKO-IIPABOBOM OXpaHbl, HU C PHIHOYHOM OpHEHTAlUel HOBOro 3akoHa, a
BBIPAXKAIOTCA JIMIIb B MHOM IOPUAMKO-TEXHHUECKOM MOIXOAE K PETYIUPOBAHUIO HEKOTOPBHIX aCHEKTOB
AaBTOPCKMX IPABOOTHOLIEHUHA. B KadecTBe mpuUMepa MOXKHO coOclaTbcd Ha OTKa3 3aKOHOAATENs OT



KOHCTPYKIIMH aBTOPCTBA IOPUAMYECCKAX JUI HAa HEKOTOPHIC BHIBI IPOW3BEICHUIH, B YacCTHOCTH
SHIMKIIONEIUYECKUE U3AaHUsl, CI0BapU, XKypHAIbl U T.II., BBEJCHUE MOHATHUS KOJJICKTUBHOTO YIPaBJICHUS
UMYIICCTBCHHBIMU NIpaBaMu U T.[1.

Hapsiny ¢ yka3aHHBIM 3aKOHOM, KOTOPHIH MMeeT o0Ilee 3HaUeHHE U PaCIIPOCTPAHIETCs Ha JOObIe
OPOU3BEICHUS HAYKH, JINTEPATYpPhl U UCKYCCTBA, a TAKXKE OOBEKTHI CMEXKHBIX IIPaB, K UUCIY HCTOUYHUKOB
aBTOPCKOTO TpaBa OTHOCATCS 3akoHbBl P® ot 23 centadps 1992 r. «O mpaBoBoi oxpaHe Mporpamm JUis
OBM u 6a3 naHHbIX», OT 27 mekadps 1991 r. «O cpeacTBax MaccoBoit HHPopManum», ot 17 HosOpst 1995
I. «O0 apxuTeKkTypHOU AestensHOcTH B Poccuiickoit denepanun» U HEKOTOPBIE APYTHE 3aKOHBI, a TAKXKe
IMPUHATHIC B UX Pa3BUTUC MMOA3aKOHHBIC TPABOBLIC AKThI.

BMmecte ¢ TeM co3maHue OTBEYarOIIel COBPEMEHHBIM TPEOOBAaHHSIM HOPMATHBHO-TIPABOBOW 0a3bl
UL PETyIUPOBAHUSI ABTOPCKUX OTHOUICHWH caMo Mo cebe elle He O3HavyaeT, YTO aBTOPCKHUE IIpaBa
MONB3YIOTCSL pealbHOM oxpaHoil. [locienmusisi oOecrneuynBaeTcs JUIIb To!Za, KOTJa HMMEIOTCS BCe
HEOOXOMMBIE MPEIIOCHUIKN [UIS PEan3alliy IIPABOBEIX HOPM B NMPAaKTHYECKOW XHM3HH. HemamoBaskHOe
3HaYeHUE MMEIOT TaKKe MMOIUTHYECKas BOIS U CIIOCOOHOCTH BIIACTEH HABECTH B CTPaHE DJICMEHTAPHBIH
HOPSIIOK.

K coxanenuto, Uil COBpeMEHHOM cHUTyaluu B Poccum XapakTepeH OTpOMHBIM pa3pblB MEXIY
3aKOHOAATENIECTBOM W PEANbHBIM IIpaBONpUMEHEHHEeM. VIMeHHO B TO Bpems, koraa Poccust BIiepBEIe
obpena B LeJIOM AOOPOTHOE aBTOPCKOE 3aKOHOJATENbCTBO, CTPAaHY 3aXJIECTHYJA BOJHA MHPATCTBA. DTO
CBA3aHO HE CTOJIBKO C IIOABJICHHEM MHOXECTBA YaCTHBIX H3AaTCIbCTB, CTyI[I/II\/‘I 3BYKO3aIlucu,
BUICOCATIOHOB, DPAOMOCTAHIMN, TENEKaHAaJOB M T.J. (TaK KaK aBTOPCKHE IIpaBa CHCTEMATHYECKU
HApYUIAOTCSI U TOCYAApPCTBEHHBIMU OPraHU3aLUsIMM, B YAaCTHOCTH, PAJUOCTAHLIUSAMHU U TeJICKaHANaMH),
CKOJIBKO ¢ 0011el 06cTaHOBKON O€30TBETCTBEHHOCTH, KOPPYIINH U 0€33aKOHHUS, KOTOpasi I[apUT B CTPaHe
Ha MPOTSDKEHUH TTOCIeNHUX JieT. I1oaToMy HamesThCcs Ha KaKWe-TO PELIMTENFHBIC CIABHUTH B JEJe OXPaHBI
ABTOPCKUX MPaB MOXKHO JIMIIb TOTNA, Koraa Poccus BEIAmET U3 TOIO IIyOOKOTO KPHU3HMCa, B KOTOPOM OHA
HaXOJUTCs B HACTOAIICC BPEMH.

b. MexxayHapoaHble J0roBOpPbI 06 0XpaHe aBTOPCKHX MPaB
1. bepHckasi KOHBeHIHS

OCHOBHBIM MEXIYHapOJHBIM JIOTOBOPOM B OO0JIaCTH aBTOPCKHX TMIpaB sBiseTcs bepHckas
KOHBEHIIMSI, mpuHATas B 1886 r., M c TOro BpeMeHH TSTh pa3 IMOABEpraBIIAsCS IIepe>CM0pr15 .
VYdaacTHunamMu 3101 KOHBEHIINH SBISIOTCS BCE MPOMBIIUIEHHO Pa3BHTHIE CTPAHBI U OONBIINHCTBO MEHEE
pa3BUTHIX cTpaH MHpa. KOHBEHIMsS yCTaHaBIMBAaeT Kak OOMNIME MPHHIMWIBL, TaK W CHEIHaJbHbIE
MHHAMAJIFHBIE CTaHAAPTHI OXpaHBl aBTOPCKMX MpaB. B umcimo oOmmx NmpWHIUIIOB BXOmAT: 1) oxpana
aBTOPCKOTO TpaBa 0e3 Kakux-1100 GopMaIbHOCTEH; 2) HAIMOHANBEHBINA PEXXUM OXPaHBL; 3) HAIIMOHATIbHAS
HE3aBUCUMOCTh OXPaHbl aBTOPCKUX MpaB. YTO 03HAYaeT, 4TO perucTpaunus oXpaHbl aBTOPCKOTO IpaBa B
pa3HBIX CTpaHax He 3aBHUCHT OT OXPaHbI B CTpaHe ero MpoucxoxaeHus. CreluaibHble PUHIIUIBL, 00BEMbI
U CPOKH OXpaHBI OyIyT pacCCMOTPEHBI HIKE.

Poccuiickass @enepauus crana ydacTHUIEH BepHCKOH KOHBEHLMH 00 OXpaHe JHUTEpaTypHBIX U
XYJOKECTBEHHBIX IIpou3BencHull ¢ 13 mapra 1995 1.

2. BcemupHasi KOHBeHIMsI 00 aBTOPCKOM NpaBe

Onno Bpems B psae ctpaH (takuX, kak CIIA m CCCP) cuctembl oXpaHbl aBTOPCKOTO IpaBa He
BKJIFOUQJIN B Ce0sl BRICOKUX CTaHIAPTOB, cHOPMYIHPOBaHHEIX B bepHckoi koHBeHnnu. Pa3paborannas B
1952 r. BecemupHass KOHBEHIIMSI 00 aBTOPCKOM HpaBe MMeNa IENbl0 JaTh BO3MOXKHOCTh 3TUM CTpaHam
BCTYNIUTh B MHOTOCTOPOHHIOIO CHCTEMY OXpaHbl aBTOpckux mpaB. B 80-e um 90-e romsl mopasisroriee
OOJIBIIMHCTBO TaKUX CTPAH IIPOBENO PeOPMBI CBOETO 3aKOHOAATENBCTBA 00 aBTOPCKUX IpaBaxX C TEM,
YTOOBI IPUBECTU €TO B COOTBETCTBHE C MOJOXKEHUAMU bepHCKOM KOHBEHLIMH U MPUCOSAUHUTHCS K Heil. B
pesynbpTarte 3Toro BeceMupHash KOHBEHIIMSI 00 aBTOPCKOM MPaBe B 3HAYUTENBHOW CTEIEHH yTpaTuja CBOE
3HaYeHHUE

Cogerckuii Coro3 mpucoenuHuics k BcemupHoi koHBeHIIMHU 006 aBTOpcKoM mpase B 1973 r, ogHako
MOCJIEHSSL IEHCTBOBaNA JJIsl HEro JIMIIb B CBOEW mepBoHavyanbHOM pemakiuu 1952 r. Ilocne pacmaga
CCCP Poccuiickas Denepanus emie B aekadbpe 1991 1. npuHsia Ha cebs Bce 00s3aTeNbCTBa OBIBIIETO
Cosetrckoro Coro3a, BBITEKAIOIIME W3 €r0 ydacTHss BO BceMUpHOM KOHBEHLMH, a CIyCTd TpU roja
npucoeanHmaack k Iaprkckoii (1971 r.) pemakuun nanHoi KoHBeHINN 1 fomoHUTENBHEIM [IpoTokonam
K Helt Ne 1 u 2.
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B HacTos11€e BpeMs ypoBEHb aBTOPCKO-NPABOBON OXpaHbl, KOTOPbIM obecrieunBaercss bepHckoil u
BcemupHO# KOHBEHIUSIMH JEHCTBUTENBHO MPAKTHYECKH COBMAAAET, YTO JeNaeT WX Mapajuiel]bHOoe
CYIIIECTBOBaHHE BO MHOTOM W3JIMITHUM. BMmecTe ¢ Tem He cienyer 3a0bBaTb O TOM, YTO HEKOTOpHIE
CTpaHbl MO-NPEKHEMY CBSA3aHbl JIMIIb [EPBOHAYAJILHOM penakuuel BcemupHON KOHBEHUMH U He
y4JacTByloT B bepHckoil koHBeHIMH. Kpome Toro, mexny BcemupHoit u BepHCKON KOHBEHIMSIMHU
coxpaHsieTcsl psil BaKHBIX paznuuuil. B yactHocTH, X0Ts mpucoequHeHne Poccuu k bepHCkoit KOHBEHIIMH
u parudukanus penakuuu 19711. BceMupHOH KOHBEHIIMH MPOW3OILIH PAKTHYSCKH OJHOBPEMEHHO, WX
MpaBUjia PacIpOCTPAHAIOTCA Ha pa3HBId KpYr Mpou3BelNeHHH poccuiickux aBTopoB. Ecnu Bcemmphas
KOHBEHIIMSI B penakuuu 1971 r. nedicTByeT NWIIb B OTHOUIEHHHM MPOW3BEACHHM POCCHUHCKHX aBTOPOB,
BIIEpPBBIE BHIMYIIEHHBIX B CBET mocie 9 mapra 1995 r., To bepHckas KOHBEHITHUS JOKHA TPUMEHSITHCS U K
TEM POCCHHCKHM HPOM3BEICHUSIM, KOTOpBIE OBUIM CO3IaHBI M HAYaJld HCIOJNB30BaThCs paHee 13 mapra
1995

JanHoe paznmuuue BBITEKAET W3 TOrO, YTO B OTAWYHe OT BcemupHol koHBeHmmu bepHckas
KOHBEHIIUS JeWcTByeT ¢ oOparHoii cumoit. B coorBerctBum ¢ m. (I) cr. 18 bepHckas koHBeHIHS
MPUMEHSETCST KO BCEM MPOU3BENEHUSIM, KOTOpble K MOMEHTY €€ BCTYIUIEHHS B CUIy (VI CTpaHbl,
npucoenuHstomelics k KoHBeHImMM) He cranu emie OOMMM JOCTOSHHEM B CTpPaHE MPOUCXOXKICHHS
BCJIEJICTBHE HCTEUEHHUS] CPOKa OXpaHbl. B MpakTHMYeCKOM IUIaHE 3TO O3HAYAET, YTO €CIU NPOU3BEJECHHUE
poccuiickoro aBTopa euie MpoAoJDKaeT OXpaHaAThes B Poccun, To X0Ta Ob1 OHO M OBUIO BBIMYIIEHO B CBET
1o 13 mapra 1995 r., ¢ natel npucoenvnenus Poccuu k bepHCKON KOHBEHIIMM OHO CTaJI0 OXPAHSATHCS BO
Bcex crpaHax bepHckoro coro3a. CooTBercTBeHHO Ha Tepputopuu Poccuiickoit denepanuu ¢ 13 mapra
1995 . AOIKHBI OXPAHATHCS MPOU3BEACHUS HHOCTPAHHBIX aBTOPOB, KOTOPBIE paHee MPaBOBOM 0XpaHOi He
MOJIb30BAJIUCH, MPHU YCIOBHH, OJHAKO, YTO OHHM HE MEPElUIH ellle B pa3psa OOIIeCTBEHHOTO JOCTOSHUS
BCJIEJICTBHE UCTEUEHUS CPOKA OXpaHbl B CTPaHE IPOUCXOXKICHMSL.

3. CoruaiieHue Mo TOProBbIM ACIEKTAM MPAB HHTEIEKTYaJbHO# COOCTBEHHOCTH U OXpaHa
ABTOPCKHUX MpPaB

CornaiieHue Mo TOPTOBBIM acleKTaM MpaB UHTeeKkTyanbHol cooctBenHocT (TPUIIC), npexne
BCETO, IPEIyCMAaTpPHBacT BBHINOJIHEHHE CTpaHAMH, KOTOpbIE B HEM COOHMpAlOTCS ydYacTBOBAaTh, BCEX
BaXHEWIINX IOJ0KEHUH bepHCKo! KOHBEHIMM, 3a HCKIIOYEHHUEM IOJIOKEHUH O HEMMYILIECTBEHHBIX
npaBax. Kpome storo, Cornamenue TPUIIC BkitoyaeT B ceOs psii HOBBIX MOJIOKEHUN 0 MEKAYHAPOAHOM
oxpaHe aBTopckoro mnpasa. OtcyrctBue B CorjameHMH MOJIOKEHHMM O HEHMMYIIECTBEHHBIX IpaBax
OIpaBAAHHO, IOCKOJBbKY OHO B IIEJIOM HaIpaBI€HO Ha YPEryJUPOBaHUE HCKIIOUUTEIBHO MOP206bIX
acnexmog MHTEIIEKTyalnbHOM cobctBerHOCcTH. B Cormamenue TPUIIC Bomien psii 0OCHOBOMOJIATArOIINX
MTyHKTOB, JOMOJHSIOMINX TOJ0KeHNs bepHCKol KOHBEHIIMHU. B COOTBETCTBUM C HUMH OXpaHa aBTOPCKUX
IIPaB PACIHPOCTPAHSACTCS Ha KOMIBIOTEPHBIE IPOTPAMMBI, YJUIMHAETCS CpPOK JEHCTBHA OXpaHbl M
OTrpaHUYMBAETCS OCYLIECTBIEHHUE MEXKIyHapOJHONH TOPrOBIM KOMIIBIOTEPHBIMHM IpOrpaMMaMH U Opyroit
WHTEIJUICKTYyallbHOW COOCTBEHHOCTBIO CO CTPaHAMH, HE MMEKOIIUMH BO3MOXHOCTH OCYIIECTBIISATh OXPaHY
aBTOpcKuX mpaB. Cornamenne GopMyIrpyeT TpeOOBaHUE MPUHATHS CTPAHAMU-YIaCTHUIIAMH PA3THIHBIX
aJIMIHHUCTPATHBHBIX (POPM OXpaHBI aBTOPCKHX IpaB. Emie Ooiee BaXXHBIM sBIAETCS TO, yTo Cornamenue
TPUIIC oTkpbIBaeT BO3MOXKHOCTh HUCIOJIBb30BaTh BEICOKO3(D(PEKTUBHBIE MEXaHU3MBI Pa3pELICHUs CIOPHBIX
BOMpocoB, umeromuecs B BTO, npuMeHUTENbHO U K aBTOPCKUM HpaBaM.

OCHOBHBIM HMCTOYHHUKOM HPOTHBOPEYMI IO BONpPOCAaM aBTOPCKOTO IpaBa B MEXKIYHAapOAHBIX
OTHOILIEGHUSX SIBIIIIOTCS KaloObl CO CTOPOHBI JKCIOPTEPOB aBTOPCKUX MAaTEpHANIOB, B YaCTHOCTH CO
croponbl CIIIA, Ha Te cTpaHbl, KOTOpBIE SBISIOTCSA KPYIHBIMH HMX HMMIIOPTEpaMu. JTO, B OCHOBHOM,
KaloOBl Ha TO, YTO TMOCIEIHWE HE B COCTOSHHM OOCCIICUNTh aJCKBATHYIO 3aIUTYy OT IIHPOKO
pacmpocTpaHeHHOT0 B HHUX MHUPAaTcTBA. bepHCkas KOHBEHIHMS He mnpeaycMmarpuBaeT 3()(EeKTHBHBIX
MEXaHU3MOB HH Ul Pa3pellieHus] CIIOPOB, HU JUIsl MPUMEHEHUS] MEp BO3AeWCTBUs. TpaauiimoHHas Mepa
BO3JICHCTBHUS, COCTOSBIIAST B TOM, 4YTO CTpaHbl cO cjab0Oi OXpaHOW aBTOPCKUX IpaB HE MOTIH
paccuuTHIBaTh Ha B3aMMHOCTh B OTHOLIEHUM MCXOIMBIIMX W3 HUX MPOU3BEIEHMN, COBCEM He paboraia,
MOCKOJIBKY OKCIIOPT, CBS3aHHBIA C aBTOPCKUMH TPOU3BEICHUAMH, PEIKO ObIBAT 3HAYUTEIHHBIM.
Cormamenune TPUIIC mnpenycmarpuBaeT BO3MOXXHOCTh TIPUMEHEHHS MEp BO3JACUCTBHS  IyTEM
penpeccanuii. Ecmu Opl, HampuMmep, ['epmanms coBepmmia HapymieHHWe IpaB aBropa u3 Kanazmpl, To
Kanana, npoBeas crnopsblii Bonpoc uepe3 mpoueaypbl BTO mo pasperieHnto KOH(IMKTOB, Moria Obl
MIOBBICUTH MOLIMHY HAa BBO3 Ha €€ TEPPUTOPUIO0 HEMELIKOIO ITUBA.

4. loroBop BOUC no aBTOpCcKHM MpaBam



Horosop BOUC mno aBTOpckum r[paBaM16 COJIEPKUT JOTIOJIHUTENbHbIE TOJ0XKEHUS, Pa3BUBAIOIINE
nonoxxeHust Cornamenust TPUIIC, kak mo MaTepualbHOM, TaK U MO MPOLECCYaTbHON CTOPOHE MPOOIEMBI
Hannbrii JloroBop coaepXHUT TpeOOBaHWE O TOM, YTO, TOJMKCABIINE €ro CTPaHbl JOJDKHBI 3allPETUTh
crepytomee: 1) meiicTBUS B 00X0I TEXHOJIOTHUECKIX MEp OXpaHBI IIpaB CyOBEKTOB aBTOPCKOTO MpaBa U 2)
MaHUITYJISALKN C «IIPABOM YIIpaBieHUs HHPOpMAIHEH» ¢ TeM, YTOObI OTCIEXKHUBATh KOMMPOBaHUE PadoT 1
WX UCTOJIb30BaHUE.

B. OxpaHa ABTOPCKHUX IIPpaB HA PErMOHAJIbHOM YPOBHE

B cBs131 ¢ Tem, 4TO /1S OXpaHbl aBTOPCKUX MPaB He TpeOyeTcs coOoaeHns GopManbHOCTEN (0 4eM
MBI OyZieM TOBOPHUTH HIKE), B MUpPE HE CO3JaHO YUPEKICHHUU, aHATOTHYHBIX PETHOHAJIHHBIM MaTEHTHBIM
0ropo M BEJOMCTBaM IO TOBApHBIM 3HaKaM, Kak Te, 4To AeicTByioT B EC. Ilo Bompocam ocyIiecTBiIeHUs
TOJIUTHKH B OGIACTH aBTOPCKHX TpaB EBPOMEIiCKIM COBETOM, HAalpHMep, H3aHO HECKONBKO THPEKTHB' '
OTH TUPEKTHBEI MBI TaKkKe OyJeM paccMaTpUBaTh B CBSI3U ¢ KOHKPETHBIMHU OTPACIsIMH aBTOPCKOTO MPaBa.

OxpaHa npou3BeIeHUI POCCUHCKUX aBTOPOB B CTpaHaxX OJMXKHETo 3apyOexbs obecreurnBaeTcs Ha
ocHoBe CoryameHus O COTPYAHHYECTBE B O0ONACTH OXpaHbl aBTOPCKOTO TpaBa M CMEXHBIX IpaB OT 24
ceHtsa0pst 1993 r. B cooTBeTcTBHM ¢ Ha3BaHHBIM CoTallieHHEM TOCyIapCTBa-yYYaCTHUKU MPHHSIN Ha ce0st
0053aTeNbCTBO  00ECTEYUTh HA CBOMX TEPPUTOPHUSIX BBIMOIHEHHE MEXAYHAPOAHBIX 005S3aTENbCTB,
BhITeKaOImuX U3 yvactusi ObiBmiero Coroza CCP Bo BcecemMupHO# KoOHBeHIHMH 00 aBTOPCKOM TMpaBe (B
penakmmu 1952 T.), HCXO M3 TOTO, YTO JaTa BCTYIUICHUS B CHJIY yKa3zaHHONW KOHBEHIMW aJisi OBIBIIETO
Coroza CCP (27 mas 1973 1.) sBiseTcs AaTO, ¢ KOTOPOU KaXKJ0€ TOCYJapCTBO-YUYAaCTHHK CUMTAaeT ceds
CBSI3aHHBIM €€ IOJIOXKCHUSIMU. MHBIMU CIIOBaMH, TOCyJapcTBa — YYaCTHUKU HacTosimero CoriameHus
JOTOBOPIUINCH O MPUMEHEHHH B OTHOIICHHUAX MEXIY co00i mpaBmi BceMupHOW KOHBEHIIMH B PelaKIHH
1952 r., a 3HAYHT, COTIIACHIINCH IPUMEHSTH K MIPOU3BEICHISIM aBTOPOB APYTHX TOCYJAPCTB HAIIMOHATBEHBIN
pexxuM. OpHOBpeMeHHO ydacTHHKM CornaimieHusi 3asBHJIM O CBOEM HAMEPEHUHW MPEINpPUHATH
HEOOXOMMBIE MEPHI ATl pa3pabOTKH U MPUHATHS 3aKOHOIIPOEKTOB, 00CCIICUNBAIONINX OXPaHy aBTOPCKOTO
mpaBa M CMEXKHBIX paB Ha ypoBHE TpeOoBaHMI bepHCKOW KOHBEHIIMH 00 OXpaHE IHUTEPaTYPHBIX H
XYJOXKECTBEHHBIX TpousBeneHui, JKeHeBCKOH KOHBEHIIMM 00 OXpaHe MHTEPEeCOB MPOU3BOAUTENECH
(oHOTpaMM OT HE3aKOHHOT'O BOCIIPOM3BOJCTBA MX (poHOTrpamMM M PuMckoil koHBeHIHH 00 OXpaHE IpaB
apTUCTOB-UCIIONHUTENEH, MPOU3BOAUTENCH (QOHOTpaMM M BeEUIaTENbHBIX opranm3anuid. Copaepikanue
HOBBIX aBTOPCKUX 3aKOHOB rocyaapctB, BxoauBiuux panee B CCCP, cBUAETENbCTBYET O TOM, HTO
OOJIBIIMHCTBOM CTpaH — ydacTHHIl CoTJiameHus MPUHSTHIE 003aTeIbCTBA yKE BHIITOIHEHBI.

Cornamenue 0 MapTHEPCTBE U COTPYIHUYECTBE, YUPEKAAIOIIEe MapTHEPCTBO MEXTy Poccuiickoi
Oenepanueii, ¢ OAHONH CTOPOHBI, U EBpomelcKHMHU cOOOLIECTBAMU W UX TOCYIapCTBaMHU-UJIEHAMH, C
JpyTroit CTOPOHBI, KoTopoe noanucano 24 monHa 1994 r. u erynuio B cuity ¢ 1 nexabps 1997 r., copepkut
o0si3arenbeTBO Poccuiickoit Deaepanyu MpoJoKaTh «COBEPUICHCTBOBAHHUE MEXaHM3MOB OXpaHBI IMPaB
MHTEJUICKTYaJIbHOH COOCTBEHHOCTH C IIETBhI0 OOECHEeUYeHHs K KOHIY IIATOTO TOAa MOCIE BCTYIUICHHS
Hacrosmiero CornameHus B CHJIy YPOBHS 3alllUTHl, AHAJOTMYHOTO YPOBHIO, CYIIECTBYIOIIEMY B
CoobrmrectBe, BKIOYass 3PQPEKTUBHBIE CpeACTBa oOOeCIeueHusl COONIONICHUS Takux mpaBy (m. 1
ITpunoxenuss Ne 10). Kpome Toro, ¢ MomeHTa BcryruieHuss B cwry Hactosimero Cormamenust Poccust
JOJDKHA TPEJOCTaBIATh KOMIAHUAM M (usnueckuMm nmnam CooOliecTBa B OTHOIIEHHM MPHU3HAHUA U
OXpaHBI IIPaB MHTEIUICKTYaIbHOW COOCTBEHHOCTH PEXXMM HE MCHEE OJIarONpHSTHBINA, YeM TOT, KOTOPBIH
MIPEIOCTABIICH €10 000 TpeThell cTpaHe 1Mo ABYCTOPOHHUM CoTjameHusM. [IpaBna, mocnennee mpaBmio
HE TPUMEHSETCS B OTHOIIEHWH NPEeUMYLIECTB, MPeNOCTaBIeHHbIX Poccueil moOol TpeTbell cTpaHe Ha
ocHOBE 3((EeKTHBHON B3aMMHOCTH, a TaKXKe IIPEUMYIIECTB, IPEJOCTaBICHHBIX Poccueil npyroii ctpane —
pecnyomuke 6piBiero CCCP.

I'. YciioBusi npaBoBoii 0XpaHbI IPOU3BeICHUI
1. TpeGoBanue 00beKTUBHOI (POPMBI BLIPAKCHUS NPOU3BEACHUS

B HekoTOpBIX CTpaHax B 3aKOHOJATENbCTBE IO ABTOPCKOMY IpaBy JENACTCSA Pa3lIudue MEXIy
«3aukcupoBaHHBIME»  (T.6.  3aKpeIVICHHBIMH B  KakoW-nmmbo  oOBeKTHBHOM  Qopme) u
«He3a(pUKCUPOBAHHBIMIY) MPOU3BEICHUSAMH, B CBS3H C 4YeM «HE3a(MKCHPOBAHHBIMY» IPOU3BEACHUAM
IIPefoCTaBIsIeTCd MEHbINAas OXpaHa WM XK€ OHa He IpefocTaBisiercss coBceM. K HezahHKCHpOBaHHBIM
IPOU3BEACHUSAM OTHOCATCS JIEKIUM M PEYU, B KOTOPBIX aBTOP HE YUTAET 3apaHEEC HANUCAHHOTO TEKCTA.
Croza Taxke OTHOCATCA M HEKOTOPbIE My3bIKaJbHBIE MPONU3BENCHNS, TAKHE, KAK HMIIPOBU3ALUH, KOTOPHIE
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HUKOT/]a He OBUTH 3alHCaHbl HOTAMH WM B NMAMATH 3JIEKTPOHHBIX MY3BIKaIbHBIX IprOOpoB. Eme ognoi
Pa3sHOBUIHOCTBIO SIBIAETCS JKUBOW PENMOpPTak €O CIOPTUBHBIX copeBHOBaHMU. B cr. 1(2) bepHckoii
KOHBEHITNH roBoputcs: «OIHAKO 32 3aKOHOAATENBCTBOM CcTpaH Col03a COXpaHSETCs MpaBo MPEINUcaTh,
YTO JINTEPATYPHBIC W XYI0)KECTBCHHBIC ITPOU3BEACHHS MM KaKHe-JHO0 OIpeeNieHHble X KaTeropuu He
HOJJIEXKAT OXPAHE, €CIIM OHU HE 3aKPEIJICHbI B TOM WM UHOI MaTepHanbHOU hopmer.

B cootBercTBuH ¢ 1. 2 cT. 6 3akoHa PD «O06 aBTOpCKOM IpaBe U CMEXKHBIX IpaBax» MPOU3BEICHIE
aBTOpa CTAHOBUTCS OOBEKTOM IIPABOBOI OXpPaHBI JIHIIb HPH YCIOBHH, YTO OHO BBIPAKEHO B KaKOH-mnoOo
00beKTUBHOHI (opme. [Jlo Tex mop, MOKa MBICIH U 00pa3bl aBTOPA HE MPOSBUIIUCH BOBHE, & CYILIECTBYIOT
Jlib B BHUAC TBOPYECKOI'O 3aMbICila, OHH HE MOTYT OBITh BOCHPUHATBI JAPYTHUMH JIIOAbMHU W,
CIIEIOBATENbHO, HE CYIIECTBYET U MPAKTHYECKON HamOOHOCTH B MX IIPABOBOI OXpaHe.

YroObI TBOPYECKHH pe3yibTaT NPHOOpEN OOMIECTBEHHYIO 3HAYMMOCTh W XapakTep OOBeKTa
aBTOPCKOTO IpaBa, OH JOJDKEH OBITH BOIUIONIICH B KaKOH-TMOO OOBEKTHBHOW (opMe — NHUCHMEHHOMN
(pykomuch WM HOTHAsl 3alMCh), YCTHOW (IyOJWYHOE MPOWU3HECCHHWE pPEdH, MyOIMYHOE WCIIOJIHEHUE
MY3bIKH), 3BYKO- M BHAEO3aNHUCH (MEXaHHMYECKOW, MAarHUTHOH, IM(POBOH, ONTHYECKOH W T.OL ),
u300paxeHust (PUCYHOK, dYepTex, (GOoTokaap u JAp.). MHBIMH cloBaMHu, NpPOMU3BEJACHUE JOJKHO
CYIIECTBOBAThH B (hopMe, KOTopast OTAEICHA OT JMYHOCTH aBTOpa U IPHOOpeia caMOCTOSATEIFHOE 3HAUCHHE.

OObexTHBHas (opMa BBHIPAKEHHUS TPOU3BEACHHUS TECHBIM 00pa3oM CBsS3aHA C BO3MOXKHOCTBIO €TO
BocIpousBeneHus. OTHOCUTENBHO XapakTepa JaHHOW CBSI3M B pOCCHICKOH Iopuauueckoil nureparype
CYHICCTBYIOT [BC IO3ULIHU. Ilo MHEHMUIO OJHUX YYCHBIX, 00BEeKTHBHAS (bopMa U BOCIIPOU3BOAUMOCTD
MPOU3BEICHNS COCTABISIOT €IMHBIN MPU3HAK OXPAHOCHOCOOHOTO NMPOM3BEACHN. MHBIMH ClIOBaMH, CaMo
HaJlMuue y TIPOU3BEACHUSI 00BEKTUBHON (POPMBI CBUAETEILCTBYET O BO3MOXKHOCTU €r0 BOCIIPOU3BEACHHUSL.
Tax, My3bIKy MOKHO BOCITPOM3BECTH C TOTO MOMEHTa, KaK OHa MPO3By4Yasa, XOTs Obl aBTOp HE MPUOETHYT
K 3anucH. TOYHO TaK kK€ MOKHO BOCIIPOHU3BECTH HOBYIO HAYYHYIO MBICIIb, €CITH OHA BBIPa)KE€HA YCTHO.

Jlpyrue ydeHbIe IIOJaraioT, YTO BOCIPOM3BOAWMOCTB SIBISIETCS CaMOCTOSTEIBHBIM IIPH3HAKOM
MPOU3BECHUS WIH, YTO TO K€ CaMOe, 3aKOH OXpaHsIeT TOJIBKO TaKHue IIPOM3BeIeHHs, 0OBEKTUBHAS opmMa
KOTOPBIX 00€CIeUnBaeT BO3ZMOXKHOCTb HX BOCIIPOM3BEAEHH 0€3 ydacTus camoro aBTopa. OHM NPHU3HAIOT,
YTO NMPOU3HECEHHbIE PEUX U JOKJIA Ibl, HCIIOIIHEHHBIE MY3bIKaJIbHBIC TIPOM3BEICHHUS W MPOYUTAHHBIE YCTHO
CTUXOTBOPEHUS], JaX€ €CIU OHM HUIE€ M HHUKAaK He 3a(UKCUPOBAHBI, CYIIECTBOBAIU B OOBEKTUBHOM
(opmMe, MHAYEe OHM HE MOTJIM OBl BOCIIPHHHMAThHCS IPYrHMH JroasMu. Ho Takas dopma, He CBsI3aHHAA ¢
KaKUM-TN00 MaTepHalIbHBIM HOCHTEINIeM, SBIIAETCS KpaifHe HeyCTOHYMBOM, JTETKO MOXKET OBITH yTpadeHa
uckakeHa. Hukakoil ciymiatens Uiy 3puUTelb, KpPOME, MOXKET OBbITh, CIIydyacB 0COOON IeHHANbHOCTH, HE B
COCTOSIHUH 3alIOMHHUTH U BOCIIPOU3BECTHU BO BCEX ACTATIAX Hy6HI/I‘lHO HCIIOJIHCHHOC IMPONU3BCICHUC.

3akoH 00 aBTOPCKOM IIpaBe, pasperias TOT MHOTOJIETHHH CIIOp, OTPAHHYMBACTCS yKa3aHHEM Ha
HEOOXOJUMOCTh NPUAAHUS NMPOU3BEACHUIO OObEKTUBHOM (POPMBI M HE YIOMUHAET INPU ATOM O TOM, UTO
JTaHHas popMa JOJDKHA MO3BOJISATH BOCIIPOU3BOANUTH PE3yIbTAT TBOPUECKON NEITEIFHOCTH aBTOpa. MHBIMK
CJIOBaMH, 3aKOHOZAATENIh OAHO3HAYHO MPHU3HAN, YTO aBTOPCKUM IIPABOM OXPAHSAIOTCA TIO0BIE BEIPayKCHHBIC
BOBHE ITPOM3BEAEHMSA, B TOM UHCIe M Te, OObEKTHBHas (popMa KOTOPBIX HE CBS3aHA C MaTePHAIBHBIM
HocuteneM. KoHeuHo, 3amuTa o J00HbIX IPON3BEACHUH, HAIIpUMeEp, MyONNYHO MPOU3HECCHHBIX, HO HUTIE
He 3a(UKCHPOBAHHBIX pedeH, JIEKIHH, JTOKIaJ0B, OCOOEHHO 3allUTa MX OT MCKAXEHHS, MPEICTaBIACTCS
Ooree CI0XKHOM, YeM 3aIlnTa MPOU3BEICHHUH, CBI3aHHBIX ¢ KaKUM-JIMO0 MaTepHalbHbIM HocuTeneM. Ho B
OpUHIMIE OHA MOXET OBITh OOecleueHa, B CBSI3M C 4YeM HCKIIOYEHHE M3 3aKOHA CIELUAIbHOTO
YIIOMHHAHHUA O BO3MOXKHOCTH BOCHPOM3BEICHMS De3ylbTaTa TBOPUECKOH ESATENBbHOCTH KaK 0coOO0ro
IIPU3HAKA OXPAHAEMOT0 IPOU3BEICHHS IPEICTaBIIAETCS ONPaBIaHHBIM.

2. IIpu3nak TBOpYecTBA

B BepHckoii KOHBEHITNM HE ¢(hOPMYIHPOBaHbI KOHKPETHBIE TPEOOBAHUS K TBOPUECKOMY XapakTepy
JESATEIbHOCTH, HENPEMEHHO HaXOJALIEMY BBIPA)KEHUE B ONPEIENEHHBIX pe3yibTaTrax, XOTs B CT. 1
KonBennuu oO0bsiBI€Ha LeNIb «OXpaHbl IMpaB aBTOPOB Ha HMX JUTEpPaTypHble M XYyJ0KECTBEHHbBIE
OpOU3BENCHUS», U 00a CIIOBa «aBTOP» M «IIPOU3BEACHUE» MOAPa3yMEBAIOT HalIM4YME pe3yJbTara
TBOpuecTBa. Jlanee B cT. 2(5) KoHBeHIMHN yKa3bIBaeTCs, Kakue elle creruduyeckue pe3ysnbTaThl MOTYT
OBITH Y TBOPUECTBA!

«COOpHMKM JUTEpATypHBIX U XYJO0XKECTBEHHBIX MpPOM3BEICHUIN, HANpUMEp SHIMKIONEAUU U
AHTOJIOTHHM, MPEACTAaBIAIOIINE CO000H MmO TombOpy M PACIONIOKCHHIO MAaTEpHalIoOB  PE3yJbTaT
MHTEIJICKTYaJIbHOTO TBOPYECTBA, OXPAHSIOTCSA KaK TakoBhIe, Oe3 ymiepba mpaBaM aBTOPOB KaKIOTO M3
IPOU3BEICHUN, COCTABIISIOIIETO YaCTh TAKUX COOPHUKOBY.

Kpurepuii pesynbpTara TBOpuecTBa TakKe 4€TKO BbIpakeH B cT. 5 JloroBopa BOUC no aBTOpcKUM
IIpaBaM:

«COOpHHKH [aHHBIX WIH JpPyTrHe MaTepuansl B IJI000H (¢opme, KOTOpele MO TOAOOpPY U
PAcCIONIOKEHUIO MPEICTABISIOT COOOH pe3yibTaT MHTEIUIEKTYyaIbHOTO TPYZIA, OXPAHSIOTCS KaK TaKOBBIC.



OTa oxpaHa pacHpoCTpaHSeTCs He Ha CaMH JaHHBIE M MaTepHalbl W OCYyLIeCTBIAeTcs 0Oe3 ymepda
3alUIIAIONIMM UX aBTOPCKUM IIPaBaM»».

Eciu HexkTo, HCIONB3ys KONMPOBAIBHYIO MallUHY, CAEIAeT KONHI0 HAIUCAaHHOIO KEM-TO
CTHXOTBOPEHUS, TO OH BpsJ JH MOXKET CUUTAThCS aBTOpOM IpousBeneHus. C Ipyroil CTOpOHBI, OXpaHy
CBOMX ITIPOM3BEJECHUH MOTYT TMOJYYHTh KaK MO3T — yaypear HobeneBckoil mpemun, Tak n OecTalaHHBIH
HO3T-MIO0UTENb, U00 HE CYLIECTBYET KOHKPETHOTO CTaHJapTa KauecTBa aBTOPCKOro mpousseneHus. Ot
CTpaHbl K CTpaHe CYLIECTBYIOT 3HAUMTEIbHBIE pa3NIW4Msi B TOM, YTO KACAEeTCs CTENEHH TBOPYECTBA,
HEOOXOJUMOro [Uisl TOJydeHHs OXpaHbl aBTOPCKMM INpaBoM. EAMHOAYIIHO pa3fensercs MHEHHe
OTHOCHUTEIBHO TOTO, YTO CTAHAAPT 3/1€Ch 3HAUUTEIBHO HUXKE T€X TPeOOBaHHM, KOTOPhIE MPEIbIBIAIOTCS K
U300peTaTeNbCKOMy YpPOBHIO M OpPHTHHANBHOCTH HU300peTeHus. CrenoBaHME KPHUTEPHIO pe3yibTaTa
TBOPYECTBA HE BCEIJ[a aBTOMAaTHYECKH BEAET K IOJyICHHIO OXPAHBI, TOCKOJIBKY YETOBEKOM MOXKET OBITh
BBIIIOJTHEHA TaKasi paboTa, KOTOpast [0 CBOEMY XapakTepy TpeOyeT NPUI0KEHUs IPOCTO 3HAUUTENIBHBIX, HO
HEe TBOpYecKuX ycunuil. [IpuMepoM MOXET MOCTYXHTh CO3JaHHME TAaKOW 0a3bl NAaHHBIX, KaK TOPOJACKas
aZipecHas KHUra. Bompochl MpaBOBOM OXpaHbl TAKOrO POAA PE3YIbTATOB HETBOPYECKOH AEATEIBHOCTH
OyAyT pacCMOTpPEHBI HUXKE.

B poccuiickoM aBTOpCKOM IIpaBe IPU3HAK TBOPUYECTBA HE pPACKPHIBAETCA, B CBSA3M C 4YEM B
JIUTEpaType AAeTCsl HEMaJIO €ro ONpeAeneHni. Yate BCero meopuecmso ONpeNeNsaeTcs Kak OesamenbHOCb
YenoeeKkd, NopoXCOAIOWds HEeYMO KA4yeCmEeHHO HO80e U  OMAUYAoujeecs HenosmopuMOCmbio,
OPUSUHATIEHOCIBIO U YHUKATbHOCIBIO.

IToka3zareneM TBOPUYECKOTO XapaKTepa MPOU3BEACHHS, 10 MHEHHIO OOIBIIMHCTBA YIEHBIX, SBISETCS
ero HoBu3HAa. HoBM3HA B TaHHOM Ciy4ae PacCMaTPUBAECTCS KaK CHHOHUM OpUSUHATbHOCHU NPOU3IBEOCHUS.
OHa MOXET BBIPaXAaThCsI B HOBOM COZIEP>KaHUU, HOBOH (popMe MPOU3BEACHHsS, HOBOU HJiee, HOBOM HayuHOM
KOHIIENIUNU U T.IL.

3. O0beKThI aBTOPCKOIO0 NpaBa

B cr. 9(2) Cormamenns TPUIIC Tak ompeneneHa MpUpoaa TOTO, YTO MOXKET OBITh OOBEKTOM
aBTOPCKOTO IIpaBa:

«OxpaHa aBTOPCKHUM TMPABOM pPACIPOCTPaHSETCS Ha OOBEKTHBHO BBIPAKEHHBIC PE3YIbTaThl
MHTEIJICKTYaJIbHOM AEATeNFHOCTH, HO HE PAaCHpOCTPAHICTCS HA WAEU, MPOIECCH, CIOCOOBI, KOHIEIIIHN
WA MaTeMaTHIecKue (YOPMYIIBI B YHCTOM BHIEY.

Cratbs 2 loroBopa BOMC no aBTopckuM mnpaBam chopMyIUpOBaHa IOUYTH UASHTUYHBIM 00pa3oM.
3HaMeHuTast popMysa DUHINTEHHA U3 €r0 TEOPUH OTHOCUTEIBHOCTH «€ =mc’» He MOKET OBITh 3alMIICHA
aBTOpcKUM mpaBoM. OMHAKO ero OOBSICHEHHS TEOPHH OTHOCHTENHFHOCTH, OIMYOJHMKOBAaHHBIC B CTAThAX B
CHelHAaIbHBIX JKypHAIaxX, CTAHOBITCA 0OBEKTOM MpaBoil OXpaHbl. TakuMm 00pa3oM, OJUH TOKYMEHT MOXKET
coJiepKaTh B ce0e HeOXpaHsIeMble UIEH U OXpaHIeMyIo (OopMy UX OOBEKTHBHOIO BRIPAXKECHUSI.

B mpumepe co cratheld DWHIITEHHA CPaBHUTEIHHO MPOCTO OTHCIUTH pPE3yiabTaT TBOPYECTBA OT
UJEH, MOCKOJBbKY HJIIEH BBIPAXEHBI KakK psa MareMarhdeckux (opmyin. OTaenute uner ot (Gopmsbl ee
BBIPAXKCHUSI 3HAUUTEIBHO TPYJHEE B OTHOILICHUU JINTEPATYpHBIX Ipou3BeAcHUN. BozpMeMm 1 mpumepa
«Pomeo u JIxynserty» llekcnupa. Byem ucxoauTs u3 Toro, 4To CpoK AEHCTBHUS aBTOPCKOTO MIpaBa Ha 3TO
MIPOM3BEICHHE eIle He UCTEK (M OTBIIEYEMCSI OT TAKOTO MOMEHTa, UYTO B ATOM Ipou3BeneHnn lllexcrmpa
MHOTO 3aUMCTBOBaHUI U3 paboT Oosnee paHHHX aBTOpoB). OCHOBHasl MAEs MPOU3BENEHHUS O TOM, YTO
IOHOINIA W JIEBYIIKa BCTPEYAIOT MPOTHUBOJICHCTBHE CBOCH JIFOOBH CO CTOPOHBI MX CEMEH, OYEBUIHO, HE
MOJKET OBITh 00BEKTOM aBTOPCKOTO mpaBa. Ho BOT 0coOble neTanu comepskaHus, Takue, Kak 3HAMCHUTAsS
cuena ¢ JxynpeTToil Ha OankoHe, HECOMHEHHO, OJKHBI OXpaHAThCcs. OJHAKO CyIbl B pa3HBIX CTpaHax,
MIPOBO/IS JIMHUIO Pa3JIeCHHs] MKy UAee W BOIUIOMICHHEM, B TOM ke mpumepe ¢ Pomeo n J[xynberToit
OyayT paccykKmaTh JajeKo He OJMHAKOBO B PEIICHHU BOIIPOCA O TOM, C Y€M OHH UMEIOT JIENO B JaHHOM
clly4ae — ¢ 3aMMCTBOBaHUEM HIEW WK (U3WYECKUM IepenuchiBaHueM TekcTa. Cama mo cebe TUHUS
paszeneHust Mexay uaeed U (GopMol ee BOIUIONMIEHWsS] He HWMeeT OOJNBIIOro 3HAYEHHWs, MOCKOJIBKY C
HEM30€KHOCTBIO TPHUICTCS MPU3HATE, YTO UMENI0 MECTO 3aMMCTBOBAHHUE CIOXKETa (T.€. BRIPAKECHUS HUACH).
Ho BoOT pemienue Bompoca O TOM, MUMeN JIM MECTO MPOCTO mMapadpa3 ClokKeTa WM K€ aBTOPOM ObLIU
3aUMCTBOBAHbl, HO CaMOCTOATCIBbHO Ppa3BUTbl HCEKOTOPHLIC OCHOBHBIC CHOXKCTHBIC JIMHHUHU, CTAHOBUTCH
YPE3BBIYAHO BAKHBIM.

3aKOHOATENLCTBO 00 ABTOPCKMX MpaBaX BO MHOTHUX CTpaHax HE PacCHpOCTpaHsSeT OXpaHy Ha
npocTbie (hakThl. Teopus aBTOPCKOTO MpaBa YETKO TIACHUT, YTO MPOCTOE 0ObsBICHHE O (DakTax He HEeceT B
cebe Takoro TIIABHOTO 3JIEMEHTAa, KaK HAIW4YHe TBOPYECKOTO pe3yibTaTa, HEOOXOIUMOTO IS OXpPaHBI
aBTOPCKUM TIpaBOM. B cooTBercTBHM ¢ BepHCKOH KOHBEHIHEH «oXpaHa, IpelocTaBisieMasi ¢ HacTosIeH
KouBennueii, He pacnpocTpaHseTcs Ha COOOIIEHHS O HOBOCTSX JHS WM Ha COOOLIEHHS O Pa3iIUYHBIX
COOBITHSX, UMEIOIIHE XapaKTep MPOCTOH Mpecc-nHPOPMAITHI.

OOBEKTOM aBTOPCKOTO TIpaBa SBJISIETCS HE TONBKO TMpou3BeaeHWe B lledomM, HO W dacTb



MIPOM3BEICHHS, KOTOpasl SBILSIETCS PE3YIbTaTOM TBOPUECKOW AEATETHHOCTH M MOKET OBITh HCIIOJIE30BaHA
CaMoOCTOATENbHO. B 3T0#l cBsi3um Ooinbllioe 3HAUYeHWE MAJS MOHUMAHUSA CYIIHOCTH INPAaBOBOM OXpPaHbI
HpOI/I?;BeI[eHI/II‘/‘I HUMECT MPUHATOC B JIMTCPATYPC BBIACIICHUC Y IPOU3BCACHUSA «IOPUANICCKU 663p33J'II/I‘IHI>IX>)
U «IOPUAMYECKH 3HAUUMBIX» DJIEMEHTOB.

K «opugudecku Oe3pa3iu4HbIM», T.€. HEOXPAHSIEMBIM D3JEMEHTaM IMPOU3BEACHUS MPUHATO
OTHOCHTH €r0 TeMy, (hakTHdecKuii MaTepual, MOJOKEHHBI B OCHOBY NMPOU3BENCHUS, a TAKXKE CIOKETHOE
AP0 U UIEHHOE copeprkaHue NPOU3BEAECHUS.

B teopuu nuTepaTypsl U HCKYCCTBa 3TH 3JE€MEHTHI HA3BIBAIOT coldepoicanuem npoussedenus. VX
3aMMCTBOBaHHME HE HajaraeT Ha IMOJb30BaTelieil HUKaKuX OOSI3aHHOCTEH, T.e. HE SBJIACTCS HapylICHHEM
aBTOPCKOro Npasa. B camoMm niene, COBEpIIEHHO 0YE€BUHO, YTO HA OJIHY U TY K€ TEMY, Ha OJTHOM U TOM XK€
MaTepHaie MOXeT OBITh CO3IaHO CKONBKO YTOTHO TPOW3BEACHUH, IIPHUEM aBTOpaM HUKTO HE 3alpelacT
JAaBaThb CXOAHYI0 MHTEPIIPECTALNIO U3JIaraCMbIM CO6I>ITI/IHM, TeposiM, UX MOCTYIKaM U T.II.

B npunIune, ananornyHo pemaeTcs BOMPOC U C OXPaHOH CIOKETHOTO siapa pousBeaeHus. Mcropus
JUTEPaTypbl U UCKYCCTBA 3HAET HEMAJIO TBOPEHUI1, B KOTOPBIX HCIIOJIb3YIOTCSI CXOJIHBIE CIOXKETHbIE XObI U
OJIMH W TOT ke UCXOMHBIH MaTepuan. Hampumep, uctopus on XKyaHa, Xy10oKeCTBEHHbII 00pa3 KOTOPOTo
co37laH HUCMAaHCKUM aApaMatyproM Tupco ne Monuna eme B 1630 r., moigyywia XyAOXKECTBEHHOE
BorutomeHue B npom3seneHusax JK.-b. Monbepa, D. I'opmana, A. Mrocce, B.A. Monapra, /[x. BaiipoHa,
A.C. Ilymkuna, A.K. ToncToro u Ipyrux aBTopos.

JlaHHOE TIOJIO)KEHHE TEOPUH aBTOPCKOTO TpaBa OMHUpAaETCs Ha MPUHATHIE B IUTEPATYPE U UCKYCCTBE
MOpaJIbHO-3THYECKUE HOpMBI U mpaBuia. IIIMpoko H3BECTHBI ciyyau, KOIZJa CIOXKET IPOU3BEIEHUS
nepeaaBalcs OIHUM JIUTEPATOPOM JIPYTOMY M BOIPOC O COaBTOPCTBE MpH 3TOM He Bo3HUKail. Tak, A.C.
ITymxun nonckaszan H.B. INoromto croxkeTsl «PeBuzopa» u « MepTBBIX TylD».

K conepxanuto npousBeeHus, KOTOPOE KaK TAKOBOE HE 3alUIAETCsI HOPMAMU aBTOPCKOIO IIPaBa,
OTHOCUTCA M TakoW JJIEMEHT MpOU3BENEHUs, Kak ero Ha3BaHue. OJHAKO €ClIM Ha3BaHUE SIBIIETCS
OpPUT'MHAJIBHBIM, OHO II0JIb3YETCs IPaBOBOM OXPAHOML.

K «ropuamuecku 3HaUNMBIMY (OXPaHSEMBIM) 3JIEMEHTaM IIPON3BEACHUSI OTHOCSATCS 00pa3bl U SI3BIK
npomsBeneHus. llox xyooowecmeenuvim obpazom TIOHAMAeTCs crienuduyeckas Uil UCKyccTBa (opma
OTpPa)KEHUS JCMCTBUTENILHOCTH U BBIPAXKEHHSI MBICIEH M UYBCTB XYAOXKHUKA. XyIIOKECTBEHHBIH 00pa3
poXnmaercs B BOOOpakeHHH XYI0KHUKA, BOILUIOMIACTCS B CO3/IaBAEMOM UM IPOU3BEICHUH B TOH M HHOM
MaTepHaibHOW (opMme (IIACTHUECKOH, 3BYKOBOH, CIIOBECHOW) M BOCCO3IAeTCs BOOOpa)keHHEM
BOCIIPUHUMAIOIIET0 UCKYCCTBO 3pUTENs, CIyLIaTeNs, YATaTEIs.

B Hayke aBTOpPCKOro IpaBa CO3JaHHBIC XYMOKHHUKOM OOpa3bl UMEHYIOTCS GHympeHHel opmoil
npousBeAeHus. OHa TMONB3yeTCs] TPABOBOM OXPAHOW, TaK KakK SBISAETCS pPE3yJlbTaTOM TBOPYECKOU
JEeSTENPHOCTH W OTpa)kaeT MHAUBUAYAIbHOCTH CBOEro TBopua. CuuTaercs, 4To, B IPUHIUIE, 00pa3bl
MPpOMU3BEACHUSL MOTYT OBITH 3aMMCTBOBAHBI U1 CO3JaHusl HOBOI'o, TBOPYCCKU CaMOCTOATCIBHOI'O
NPOM3BEICHNS TP YCIOBUM MPHAAHMS UM HOBOW BHemHEW QopMbl. B sTom ciywae, omHako, 3aKoH
TpeOyeT 00s3aTeNPHOr0 COTJIAacHs aBTOpa IEPBOHAYANBHOTO IPOW3BEICHUS W yKa3aHHE HMCTOYHHKA
3auMCTBOBaHUA.

Buewmneii ¢popmoii mponsBeneHus SBISETCS S3BIK MPOM3BENCHHS, IOA KOTOPHIM IOHUMAIOTCS
CBOWCTBEHHBIC aBTOPY CPEICTBA M MPUEMBI CO3/IaHMS XyI0KECTBEHHBIX 00pa3oB. IHBIMU ClIOBaMH, SI3BIK
MPOU3BEJCHUA — 3TO COBOKYMHOCTb HCIIONB30BAaHHBIX aBTOPOM H300pa3UTEIbHO-BBIPA3UTEIBHBIX
CpeAcTB. SI3BIK MPOM3BEICHNUS 3aMMCTBOBAH OBITH HE MOJKET; B TAKOM CIIydae HCIONb3YeTCsl IUTHPOBAHNE
C YKa3aHHEM MCTOYHHUKA.

K unciay oObekToB, HE OXpaHAEMBIX aBTOPCKUM IPaBOM, OTHOCATCS MPEXJE BCEro T€ M3 HUX,
KOTOpbIE HE 00JIaJaroT XOTs Obl OJIHUM W3 MPHU3HAKOB MPOM3BEICHUS HAyKH, JTUTEPaTyphl U UCKYCCTBA.
Tak, ecnu IUMIOM B XOJi¢ MpPOJCIaHHOH pabOThl JOCTUTHYT HE TBOPYECKHUH, a YUCTO TEXHUYCCKHM
pe3yabpTaT, OH aBTOPCKUM NpaBOM He oxpansaercs. K Takoro poaa pesyjibraraM OTHOCATCS, B YACTHOCTH,
TCJ'IG(I)OHHI)IG CIIpaBOYHUKHU, pacClIMCaHusA IOBUIKCHHUA, aAPCCHBIC KHHUIM W T.II. TpPpU YCIOBHU, 4YTO
COCTaBUTENIEM HE IPUMEHEHAa OPUTMHAIbHAS CXEMA U3JIOKEHMSI CIIPABOYHBIX JAHHBIX.

B cootBeTcTBHE CO CBOEH JOKTPHHON aBTOPCKOE MPAaBO OXPAHSCT JIUIMIB (GOpPMY, a HE COACpIKaHHe
npousBeieHns. HbiHe naHHOe MOJIOKEeHUE HAIIJIO MPSAMOe 3aKperIeHre B 1. 4 cT. 6 3akoHa 00 aBTOPCKOM
IIpaBe, I7Ie TOBOPUTCSA O TOM, YTO aBTOPCKOE IIPaBO HE PACIPOCTPaHAETCS HA MIEH, METOJbI, IIPOLECCHI,
CHCTEMBI, CIOCOOBI, KOHIICNIIMH, OTKPBHITUS, (akThl. HeKoTopble W3 TEepedrcIeHHBIX pe3yIbTaToB
WHTEJUIEKTYaJIbHOW JEATEIbHOCTH OXPAaHAIOTCS WHBIMH HHCTUTYTaMH IpaBa, B YaCTHOCTH MaTE€HTHHIM
IIPaBOM; BOTIPOCHI OXPAaHBI IPYTHUX JOCTIKEHHH 00CYKIAAal0TCs B HAYIHBIX Kpyrax. Ho camu no cebe nnew,
MIPUHIUITEL, (aKTEl U MOXOOHBIE UM PE3yNbTAaTHl WHTEIUICKTYAIBHON IEATEIFHOCTH aBTOPCKOE MpPaBO HE
OXpaHseT

Hapsny ¢ 1nogoOHBIMH  OOBEKTaMH CYHIECTBYIOT TMPOM3BEACHUS, OOJAJalolie BCEMHU
HEOOXOAUMBIMH JJIsl OXpaHbl NMPHU3HAKaMH, HO HE OXpaHsAeMble aBTOPCKUM I[PaBOM B CHUIIY HPSIMOIO
yKa3zaHus 3akoHa. K uX 4HCy OTHOCSTCS CIIEAYIOUINE YeThIpe KaTerOpuu MpOU3BEACHUH.



Bo-mepBbIX, HEe TONB3YIOTCA NPABOBOM OXPaHOW NPOW3BEIEHHS, CPOK OXpPaHBI KOTOPBIX HCTEK.
Bomnpoc 0 cpoke AeiCTBUS aBTOPCKOro MpaBa OyAET pacCCMOTPEH HILKE 3ECh XK€ OTMETUM, UTO UCTEUEHUE
CpOKa OXpaHbl HHKaK HE BIMSCT Ha OXpaHy AaBTOPCTBA, HMMEHHU AaBTOpa M HENPHUKOCHOBEHHOCTH
TIPOHU3BEACHHUS.

Bo-BTOpHIX, U3 chepsl MPaBOBOH OXpaHBI UCKIIOYEHB! O(UINATBHBIE JOKYMEHTHI, HX O(UIHaIbHbIe
HEePEBO/IbI, a TAKXKE FOCYJAPCTBEHHbIE CUMBOJBI U 3HaKkHU. OO0 UX MPaBOBOM pexxuMe OYJET CKa3aHO HIKE.

B-Tperbux, B CHIly IPSMOTO yKa3aHHS 3aKOHA HE OXPAHAIOTCA aBTOPCKUM IPaBOM IPOHM3BEICHU
HapoIHOTO TBOopUYecTBa. K HUM OTHOCATCS IPOU3BEAECHUS (DONBKIOpa — YaCTYIIKH, TIOTOBOPKH, aHEKIOTHI,
TaHIbl M T.M., TPOU3BEACHUs HAPOJHBIX XYHOXKECTBEHHBIX IIPOMBICIOB, HAPOAHBIE KOCTIOMBI,
TpaIULUOHHAs apXUTeKTypa U T.JA. IIpHunMHON HCKIIIOYEHUS MPOM3BEJCHUN HApOJHOTO TBOPYECTBA U3
cdepsl 0XpaHbI SBISIETCA TO, YTO aBTOPCTBO HA HUX HE MOXKET OBITh YCTAHOBIICHO, TaK KaK MX aBTOPOM
SBJISIETCSI HAPOI.

B-ueTBepTHIX, HE MPU3HAIOTCS O0BEKTAMU ABTOPCKOTO INpaBa COOOIIEHHS O COOBITHSX M (aKTax,
uMerome nHQOPMAIMOHHBIN XapakTep. B camom mene, GeccTpacTHass MHpOpMAmUs O TOM HIH WHOM
(axTe SABIAETCSA JHINB TOYHBIM €r0 OTPa)KEHHEM M HE BKJIIOYAET 3JIEMEHTOB TBOPYECTBa. TaKoOBHI, B
JaCTHOCTH, KpaTKHe COOOLICHUS TenerpadHeIX HH(POPMAIMOHHBIX areHTCTB, O(QHUIUAIbHAs XPOHHKA,
COOOIIEHNEe 0 KPUMHHAIBHBIX MPOUCIIECTBHUAX M T.II. IloCKONBKY Ha MEpBBIA IUIaH 34ECh BBIABHUTAIOTCS
TOYHOCTh W OINEPAaTHBHOCTh MH(OpPMAIMM, OHA IMOJaeTcs, KaK IPaBHIIO, B OYCHb CXKAaTOM BHAE, HE
OCTAaBIISIOIIEM MECTa AJIs IPOSIBIICHUS aBTOPCKOM MHAUBUYaTbHOCTH.

EnuHCTBEHHOE, HA YTO BIIPaBE IPETEHIOBATH aBTOP COOOIICHMS WM BIEPBbIE OIyONIMKOBABIIUH
€ro opraH MaccoBoil WHQOpMammy, — 3TO TpeOoBaTh YyKa3aHUSA JPYITMMH OpraHaMH II€YaTH,
COOOIMIAI0MIYMU JaHHYI0 UH(OPMALUIO, HA UICTOYHUK €€ MIEPBOHAYAILHOI0 0OHapoaoBaHus (CT. 23 3akoHa
PC®OCP «O cpencrtBax MaccoBoit HH(OPMALIUID).

B Tex ke cimydasx, Korja cOOOIIEHHE O TOM HIM WHOM COOBITHH COIPOBOXIACTCS aBTOPCKUM
KOMMEHTapHeM, OLICHKOM 3HAaYMMOCTH MPOHCLIEAIIEro, MPOTHO30M JalbHEHUIIEro pPa3BUTHS COOBITHH,
AHAJIM30M MJIM WHOM MHTEpIpeTaluei, OHO IPHOOpETaeT peskKUM 00BhEKTa aBTOPCKOTO TIpaBa.

a. Jlumepamypusie u Xyooxcecmeennvle npouseedeHus

B XIX B. aBTOpHI bepHCKOI KOHBEHIMHU U Pa3pabOTUNKK 3aKOHOJATENbCTBA IO aBTOPCKOMY ITIPaBy
pa3HBIX CTpaH paccMaTpUBAIM OXpaHy JMTEPATypHBIX U XYAOKECTBEHHBIX IPOM3BEAECHUH Kak
HEPBOOUEPEHYIO 3aady ITOr0 MHCTUTYTA MpaBa. B mepBoit xke ctarbe KonBeHiuu rosopurcs: «CTpaHsl,
K KOTOPBIM NpHMeHsieTcsi Hacrosmias KouBenuus, obpasyior Coro3 it OXpaHBI IIpaB aBTOPOB Ha HX
JUTEpaTypHBIE M XYIOXKECTBCHHBIE TIpOW3BEICHUs». [lo Mepe TOSBIGHHS HOBBIX  (hOpPM
MHTEJUICKTYaJIFHOTO TBOPYECTBA, HAPHMEpP, KHHOPMIEMOB, TTOCIEIOBATEIIFHO MPOBOAMICS U IIEPECMOTP
BepHCKOM KOHBEHLUH, YTO IIOCTENEHHO IPHBEIO K PACHIUPEHUI0 ACHUHULUH («IUTEpaTypHBIE WU
XYJO)KECTBeHHbIE mpou3BeneHus» B cr. 2(1). B Hacrosmiee Bpems aeduHuUIms chopMmyinpoBaHa
CIIEAYIOIIUM 00pa3oM:

«TepMuH «InTepaTypHble U XYH0KECTBEHHBIC NPOU3BEICHUSY OXBAaTbIBAECT BCE IPOM3BEICHUS B
o0JyacTu JUTEpaTyphl, HAYKH M MCKYCCTBA, KakKUM OBl crtocoOoM U B Kakod Obl (popMe OHM HU OBLIH
BBIPOKCHBI, KaK-TO: KHUTH, OPOIIIOPHI M OpPyTHe NHCEMCHHBIE IPOWU3BEACHUS; JCKIWH, OOpaIICHIS,
OpONOBEIU U APYrHe MOJOOHOro poja MPOU3BEACHUS; ApaMaTHUECKHE U MY3bIKAIbHO-IpaMaTUYECKUe
IPOU3BEICHHUS; XOpeorpaduiyeckue MPOU3BEACHUS U IMaHTOMHMBI, MY3bIKAIBHBIC COUMHEHUS C TEKCTOM
i 0e3' TeKCcTa; KUHeMaTorpaduieckue MPOM3BENCHHS, K KOTOPHIM HPHUPABHUBAIOTCS IPOM3BEICHHUS,
BBIPAKCHHBIE CHOCOOOM, AaHAJOTMYHBIM KUHEMaTorpa(uu; pPUCYHKH, IPOU3BEACHUS >KUBOIUCH,
ApXUTEKTYpPbl, CKYJBNTYpHI, Tpapuku U aurorpaduu; ¢ororpaduueckue IPOU3BEICHUS, K KOTOPHIM
NPUPaBHUBAIOTCS TIPOM3BEACHUS, BBIPAKCHHBIE CIIOCOOOM, aHAJOTWYHBIM (oTorpaduy; MPOU3BEICHUS
MPUKIATHOTO HWCKYCCTBA;, WLTIOCTPAINH, Teorpaduueckue KapThl, IDIAHBL, ICKU3Bl W IDIACTHUCCKUE
IPOU3BEICHHUS, OTHOCSIINECS K reorpaduu, Tonorpadun, apxuTEeKType I HayKaM.

HanynonanbHoe 3aKOHOIATENBCTBO IO ABTOPCKUM IIpaBaM JOJDKHO OXPaHATh «BCE IIPOU3BEICHUS B
o0jacTu JUTEepaTyphl, HAYKH HIM HCKyccTBa». IIpum 3TOM mNepeyeHb MPOU3BEAEHHM, OTKPBIBAIOLIUICS
CIIOBAMU «KaK-TO», SIBIISICTCS IPUMEPHBIM, a He ucuepneiBarouM. [Iporpammuoe obecneuenue yist O9BM
IpeAcTaBIsAeT co00i HaMBaKHEHUIIMI pe3yNbTaT TBOPYECKOW pabOTHI, HE YHOMSHYTHIH B IepeuHe. DTOT
npo6en 661 BocmonHeH cT. 10(1) Cornamenus TPUTIC:

«KommnbroTepHble MporpamMMsl, Oyab OHHU B (hOpMe IPOrpaMMBbl UM allTOPUTMA, OXPAHSIOTCS TaK XKe,
KaK U JINTEpaTypHbIE IPOU3BEACHUS 110 bepHCKON KOHBEHLIUN. ..»

B ctr. 4 Joroopa BOUC mo aBTOpCKMM TIpaBaM TaKXe BKJIIOYCHBI IOJIOKEHHS 00 OXpaHe
KOMIIBIOTEPHBIX IPOrPaMM:

«KommbloTepHBIE TPOTpaMMBI  OXPAHSIOTCS KaK JIMTEpaTypHBIC TPOU3BEACHUS, B IIOJHOM
COOTBETCTBHH CO CMBICIIOM CTaThu 2 bepHCKOW KOHBEHIMH. DTOW OXpaHOW OXBATBHIBAIOTCSI BCE BUIBI



KOMITBIOTEPHBIX MIPOTPaMM, B KaKoi OBl (popMe OHH HU BEIPAIKAIIUCHY.

[TonmoxxeHne 00 oOXpaHE KOMIBIOTEPHBIX MPOTPaMM B PEKUME JIMTEPATYpHBIX MPOU3BEICHUN
MOPOXKIAeT Psii CIOXKHBIX BONpocoB. IIporpaMmHoe oOecredeHue CIYXKUT YUCTO MPAKTUYESCKUM IIETISIM.
YacTo ¢ MOMOINBIO IPOTPaMMBI 3aMEHSIOTCS JJIEMEHTHI TEXHHYECKOTO0 O0OpYIOBaHWS, KOTOPHIC B
«JIOTIPOTPaMMHBII» TEPUOJA pellajd KOHKPETHbIe 3anaud. [IporpaMMbI-pelakTOpbl MOTYT 3aMEHUTb
NHUIIYIIME MAaIIMHKH; JIEKTPOHHOE 3aKHTaHWE B KOMIIBIOTEpPE aBTOMOOMIIS 3aMEHSeT TPaJHLHUOHHBIC
CHCTEMBI; KOMIBIOTEPU3UPOBAHHBIE CHCTEMBI KOHTPOJISI TEMIEpaTyp BBITECHSIIOT MEXaHHYCCKUE
TepMocTaThl. Ecnu Obl HE CyLIECTBOBAJIO MATEHTOB Ha MHINYIIHE MAIIWHKH, CUCTEMBI BCIPBICKA MU
TEpMOCTaThl, OHM Obl He OBUTM 3aIIMIICHBI OT CBOOOJHOTO KONMHPOBaHMA. Temeph MOSBHIACH OXpaHa
KOMITBIOTEPHBIX IPOTPaMM, KOTOPBIE BBIIOIHSIOT aHAIOTHYHBIC (PYHKIHH. DTO C IOJHONH OYE€BHAHOCTHIO
O3Ha4yaeT pacimupeHne o0BheMa TOHATHSA WHTEIUICKTyadbHOW COOCTBEHHOCTH. Bo3HHMKaeT Bompoc,
HACKOJIBKO BEJIMKO 3TO pacuiupeHre? B uacTHOCTH, B CyAeOHOI NpakTHKE pPa3HBIX CTPaH BO3ZHHUKIN
OoJbIye TPYAHOCTH, CBSI3aHHBIE C IPUMEHEHHIEM TIOJIOKEHUI aBTOPCKOTO IIpaBa K OXpaHe KOMITBIOTEPHBIX
IporpaMM, I0 aHaJoruu ¢ mnonoxkeHueM JloroBopa BOUC mo aBTOpCKHM IpaBaM O TOM, YTO «OXpaHa
ABTOPCKUM TPaBOM pACHpOCTpaHseTcd Ha OOBEKTUBHO BBIPAKEHHBIE PE3yJIbTaThl HHTEIICKTYalbHOM
JeSITEIEHOCTH, HO HE PACIPOCTPAHSIETCS] Ha UJIEH, IPOIECChI, CIOCOOBI, KOHIEHIMY HIM MaTeMaTHUCCKHE
(dopMyIEl B YHCTOM BHIE». [IpHMEHEHHE ITOTO IOJIOKEHHs TPYJHOCTEH He mpencTaBiser. [lupartckoe
WCTOJIb30BaHNE KOMIBIOTEPHBIX IPOTpamMM B (JopMe CHSTHS KOMHUH C IUCKOB WM UHBIX HOCUTENEH — 3TO
SBHOE TPOTHBOIPABHOE 3aMMCTBOBAHHE OOBEKTUBHO BBIPAKEHHOTO pE3yJbTaTa 4Uy>KOH TBOPYECKOH
JESITeIFHOCTH.  3aMMCTBOBaHHME OCHOBHOTO TIPHHIIUIA JEWCTBHSI TEPMOCTAaTa, BBIPAXKAIOMIETOCS B
TpeOyeMOM MOBBIIICHUN WU MOHWKEHUH TeMIlepaTypbl (Hampumep, Korjaa Hy»KHO 000TpeTh OMEIIECHHUE,
KOTZla BCE JOMAa, CHM3UTh TEMIeEpaTypy, KOTAa Bce Ha paboTe HIM HOYBIO, KOTJa BCE CIT, TEIIo
VKPBIBIINCE), BIIOJHE IPAaBOMEPHO, IIOCKOJBKY 3aMMCTBYyeTCs camMa waes Wi cmocod. Ho Bor
IEWCTBUTENEHO TPYIOHBI BOMPOC BO3HHMKAET, KOTAA 3aMMCTBOBaHHE HIET Ha Ooliee BHEICOKOM YpPOBHE
KONMPOBAHMSA ACTaNCH, a HE UJeH, U He B (hOpME IPOCTOr0 INEPEUCHIBAHMS Ty KOTO TEKCTA.

Cratbst 7 3akoHa P® «O0 aBTOPCKOM TpaBe M CMEXHBIX paBax» OTHOCHT K 00BEKTaM aBTOPCKOTO
mpaBa IOUPOKWHA KpPYr MpPOHM3BENEHWH TBOpUecTBa. [lo CpaBHEHHIO C paHee JeHCTBOBABIINM
3akoHogaTenscTBOM (cT. 475 T'K PCOCP 1964 r1.) Kpyr OXpaHSE€MbIX IPOU3BEICHHH, BO-TIEPBBHIX,
3HAYUTENFHO pACIIUpPEH 3a CYET BKIIOYCHHS B COCTAB OOBEKTOB aBTOPCKOTO IIpaBa HOBBIX BHIOB
MIPOM3BEICHHI, B YACTHOCTH NPOU3BEACHUI CaIOBO-MAPKOBOTO MCKYCCTBa, AM3aliHa, KapTorpaduieckux
npousBefeHuid, nporpaMmMm s OBM u ap. Bo-BTOpbiX, OH cTan 0ojee ymopsaouYeHHBIM, MOCKOJIBKY
MOCTPOEH C Y4ETOM pa3IM4Mi, CYIIECTBYIOIIUX MEXKIY CIIOCOOAMH BBIPAKEHHS Pa3IMUHBIX PEe3YyIbTaTOB
TBOpuecTBa. KoOHEUHO, W ceifyac HEKOTOpBIC BHIBI INPOU3BEACHUH, BBIACICHHBIE 0CO00, IEIUKOM
MOTJIOIIAIOTCS APYTUMH BUJAMH Mpou3BeaeHuid. Tak, HanpuMep, IepeBoabl U COOPHUKH MOANANAOT MO
MOHSITHE JINTEPATYPHBIX Mpou3BeneHui. ONHAKO 0cHOBHOE Ha3HAYeHue 3aKPETITICHHOTO B 3aKOHE MepedHs
OXpaHJICMBIX MPOU3BEICHUI COCTOMT HE B TOM, YTOOBI JaTh MX HACANBHYIO KJIACCH(UKAIHMIO, a B TOM,
9TOOBl OMpazums 6 OMHOCUMENLHO YROPSAOOYEHHOM 8ude ux Hauboee pacnpocmpanenivle 6uovl. VIHBIMH
CJIOBaMH, 3HAUCHHE 3aKPEIUICHHOTO 3aKOHOM IIEpPEUYHsI OOBEKTOB aBTOPCKOTO IpaBa 3aKII0YaeTcs B TOM,
9T0OBl TIOKa3aTh, B KAaKUX HamOOJee pacIpOCTPaHEHHBIX (OpPMax MOTYT BBIPAXKATHCS TBOPUYCCKHE
MpOM3BENCHHS, HA3BaTh HMX BO3MOXHBIE BHIBI M TEM CaMbIM HCKIIOYUTH CIIOPHl OTHOCHTEIHEHO
OXPaHOCIOCOOHOCTU OOJIBIIMHCTBA U3 HUX.

HampumMep, B poCCHIICKOH IOPHIMYECKON JUTEpaType MHOTOKPATHO YKa3bIBaJOCh HAa TO, HTO
mporpaMMsI i1t OBM 1 6a3bl TaHHBIX OTBEYAIOT BCEM IPH3HAKaM 0OBEKTOB aBTOPCKOTO IPpaBa U JTOJKHBI
ObUIM TMOJIB30BAaTHCS OXPAHOH ellle Mo paHee NAeHCTBOBABLIEMY 3aKOHONATENbCTBY. OJHAKO MOCKOJBKY
3aKOH NPSIMO HE OTHOCHJI UX K aBTOPCKUM IMPOU3BEACHHUSAM, 3TO CIIY>KHJIO OJHOM M3 IIIaBHBIX (pOpMaNIbHBIX
NPUYMH HENPEIOCTABICHHUS UM aBTOPCKO-TIPABOBOM OXPAHEI.

CrnenyeT mMom4epKHYTh, YTO 3aKPEIUICHHBIH 3aKOHOM nepeueHb OXPaHSEMbIX IMPOU3BEJCHUN HOCUT
NpUMEPHbLU, OPUEHMUPOBOUHBILI XapaKTep. EcIu TOT Wi MHON TBOPUYECKUH pe3yNbTaT HE MOJANATAcT HU
0] OAWH W3 IEPEUYHNCICHHBIX B 3aKOHE BHIOB IPOM3BEACHUH, HO OTBEYACT BCEM TPEOYEMBIM IO 3aKOHY
YCIOBUSIM, OH MPU3HACTCS MPOU3BEACHUEM U IONB3YETCs] TAaKOW jK€ OXPaHOH, KaK M MpsSMO Ha3BaHHEIC B
3aKOHE 00BEKTHI aBTOPCKOTO MpaBa.

0. Ilepesoont, adanmauuu u oo6padomxu

CamocTosiTenbHasE padoTa, MMOCTPOCHHAS HA JPYTUX HPOM3BEACHUSAX, MOXET OBITh TBOPUECKOU
JESITEEHOCTRIO € BBIPQKEHHBIM PE3YJIbTAaTOM, UYTO SBIIETCS HEOOXOAWMBIM YCIOBHEM IUISi OXPaHBI
aBTOpCcKUM npaBoM. B cT. 2(3) bepHcKoii KOHBEHIIMH TOBOPUTCS:

«[lepeBoibl, afganTanuy, My3bIKAIbHBIE APAH)KUPOBKH H JIPYTHE TMEPENENKH JUTePaTypPHOTO WIH
XYI0KECTBEHHOTO MPOM3BENCHHS OXPAHIIOTCS HapaBHE C OPUTHHAIBHBIMU MPOU3BEICHIAMHE, Oe3 yiepoa
MpaBaM aBTOPOB OPUTHHAIBHOTO IPOU3BEICHUY.



Bompoc B ToM, KakoBa JOJDKHA OBITH CTENCHb INEPENeNKH OPUTHHAIBHOTO MPONU3BEICHHUS, YTOOBI
CTaTh CaMOCTOSITENbHBIM OOBEKTOM NPABOBOM OXpaHBL SICHO, YTO MEpPEeBOJ poMaHa C (hpaHIy3CKOro Ha
AQHITIMMCKUM A3BIK OXpPAaHSAETCSl aBTOPCKUM IIpaBoM. B paBHON cTemeHH oxpaHa aBTOPCKUM IIPaBOM
pacIpoCTpaHseTcss Ha IepeNeNKky poMaHa B cleHapuil KuHO(mibMa. Ho mIpeanonoxuM, 4To HEKuH
u3garens OepeT poMaH ACBATHAALATOTO BEKa, MEHAET ero opgorpaduio Ha COBPEMEHHYIO U Habupaer
TEKCT HOBBIM mmipu¢ToM. Jpyroil m3garens MpocTo KOMMPYeT MOJCPHM3MPOBAHHBIM BapHaHT pOMaHa.
Bonpoc: wMmeer sm mepBbId W3AaTeNbh TpaBo TpeOOBAaTh aBTOPCKOH mpaBoBoi oxpanbl? [lo
3aKOHOJATENIbCTBY MHOTHX CTPaH OTBET OyJEeT OTPULATEIbHBIM, IIOCKOIBKY AJS MOMYUYEHUs pe3yabTaTa He
OBUIO 3aTPAaYeHO TBOPUCCKHUX YCHIIHH.

ABTOpPCKOE MPABO OXPAHSAET HE TOJILKO TE MIPOU3BEAEHHS, BCE AIEMEHTBI KOTOPBIX OPUTHHAIIBHBI, HO
1 TaK{e MPOU3BEICHUS, MPH CO3MAHWM KOTOPHIX OBUIM 3aMMCTBOBAHBI 3JIEMEHTHI UyXKHX NPOHM3BEICHHM.
JlaHHBIE TIPOM3BENCHUS CUUTAIOTCS NMPOU3BOJHBIMM (3aBUCHMBIMU) M BKJIIOUAIOT B ce0s MepepaboTKH,
TIEPEBOJIbI, APAHKUPOBKH, aHHOTAIINH, pedepaTsl, 0030PbI H T.II.

OCHOBHBIM KpUTEpPHEM Ul NPEAOCTABICHUs MPABOBOM OXpaHbl MPOH3BOJHBIM IPOU3BEICHHUAM
ABIsIETCSl TpeOOBaHUE TBOPUECKOI CaMOCTOSTEIBHOCTH 110 CPABHEHHIO ¢ opuruHanoM. Kak mpasuio, 3To
BBIPAKACTCSl B NPUAAHUM INIPOM3BEICHUIO HOBOHM (hOPMBI, OoTpaxaromied opuruHaia. Tak, IpH mepeBone
JIUTEPaTYPHOrO MPOU3BEJECHUS HA JPYrod s3bIK MPOUCXOJUT TBOPUYECKOE BOCCO3AAaHHE IEPEBOAMMOTO
IpPOU3BEICHUS B HOBOU A3BIKOBOM (popMe. YpOBEHb NMEpEeBO/a ONPEAEIIeTCs B IEPBYIO O4epeab YMEHHEM
MEepeBOUMKA MaKCHUMAJIBHO TOYHO IIepeAaTh CHEeUu(HUKy 0Opa3sHOro CTWIS aBTOpPa OPUTHHAIBHOTO
npousBenieHns. OIHAKO COBEPIICHHO OYEBUIHO, YTO B JII0OOOM TBOPYECKH BBIIIOJIHEHHOM IEPEBOJIE
HEU30€)KHO OTPaXKaeTcs M UHIUBHIYANbHOCTh JIMYHOCTH CaMoro mepeBopuuka. Tak, mepeBoisl B.JL
ITacTepHaka enBa i MOKHO nepenyTats ¢ nepesogamu C.f. Mapmaka. Eciu, ogHako, Tpyl IEpeBOAYUKA
HE SBJIAETCS TBOPUECKHM M CBOAMTCA JHUIIb K JIOCIOBHOMY MepeBoxy 0Oe3 Haiexamed HaydyHOH U
JIUTEepaTypHOH 00pabOTKH, TAKOH TepeBo] 00BbEKTOM aBTOPCKOTO IpaBa HE NMpu3HaeTcsa. Peds naer o Tak
Ha3BIBACMbIX IIOJICTPOYHBIX IIEPEBOJAX, INPABOBOH pPEKUM KOTOPBIX JABHO BBI3BIBACT CIOPHI B
UUBHIMCTUYECKON nuTeparype. 110 MHEHHMIO HEKOTOPBIX YYEHBIX, 3aKOH HE JENaeT PasHHULbl MEXIY
JIUTEPaTYPHBIMU U MOACTPOYHBIMH [IEPEBOJAMH, IPU3HABAs OOBEKTAMHU aBTOPCKOTrO MpaBa U T€, U JPYyTHE.
OpnHako nmomoOHast TOUKa 3peHUsl OblIa OTBEPrHYTa OOJIBIIMHCTBOM YUEHBIX M HE MONTy4HIa HOAJEPKKH B
cyneOHol mpakTuke. IIpOTHBHUKM NpU3HAHHA MOACTPOYHOTO IIEPEBOJA OOBEKTOM aBTOPCKOTO IIpaBa
CIpaBeUIMBO YKa3bIBAIOT HA TO, YTO IPOCTasl MOACTaBKA AKBUBAJIECHTHBIX CIOB IMOJ TEKCT OPHUIHHANA
TpeOyeT He TBOPYECTBA, a JIUIIb 3HAHUS COOTBETCTBYIOIIUX sI3bIKOB. Clle0OBaTeNbHO, TAaKOH MEpPEBOA
OMM30K HE K TBOPYECKOMW, a K MexaHH4Yeckod pabore. TouHO Takylo e 3ajJady BBIIOJHSET Tak
Ha3bIBAEMbI MAaIIMHHBIA NEPEeBOJ, KOTOPBIM JENar0T COBPEMEHHBIE 3JIEKTPOHHBIE JIMHTBUCTHYECKUE
cucrtembl. KpoMe TOro, moAcTpouHBIl MEpPEeBOA, KaK MPaBUIO, CIYXKUT JIHUIIL NMPOMEXKYTOUHOH (opmoit
CO3JIaHMs JIUTEPATYPHOTO MEPEBOJIa U MOITOMY Kak OBl «pacTBOpseTcs» B HociemHeM. Takum oOpasom,
00BEKTOM aBTOPCKOTO MpaBa ABIISAETCS JINIIb TBOPUECKN 00paOOTaHHBIN INTEpaTypPHBIHA IIEPEBO/.

JpyrUM HENpeMEHHBIM YCIOBUEM BO3HUKHOBEHHUsS AaBTOPCKUX IIpaB Ha TaKOe IPOU3BEACHUE
ABJISIETCS] COOJIIOJICHUE €r0 CO3/1aTelieM MIPaB aBTopa MPOU3BEACHHSI, TIOABEPTIIErOCs HEPEBOY, IEPEACIIKE,
apamXHpPOBKE MM JIpyroi nepepaborke. Kak mpaBuio, 3akoH TpeOyeT, 4TOOBI C aBTOPOM OPUTHHAIBEHOTO
IIPOM3BEACHHS OB 3aKJII0YEH JOTOBOP HA MCIIOJIF30BAHKE €r0 TPY/a IS CO3JAHM Ha eT0 OCHOBE APYTOT0O
TBOPYECKOTO MHpOM3BeAcHUs, Ju00, MO KpaHel Mepe, €My TapaHTUPYIOTCS COOIIOAEHUE
HEMMYIIECTBEHHBIX MIPAB U BBIILIATA CIPABEIMBOrO BO3HAIPAKICHHUS.

6. Opuyuanvhovle mexcmol IOPUOUUECKO20 XapaKmepa

Cratbsi 2(4) BepHCKO KOHBEHIIMU MPETyCMAaTPUBACT, UYTO «3a 3aKOHOJATEeIhCTBOM cTpaH Coro3a
COXpaHsIeTCSI TPaBO ONPENENIATh OXpaHy, KOTopas OyAeT NpeAOCTaBIATHCS O(UIMATBHBIM TEKCTaM
3aKOHOJATENFHOrO, AAMUHUCTPATUBHOIO U CyNeOHOTO XapakTepa M O(UIHAIBHBIM IMEPEeBOAaM TaKUX
TekcToB». [0 3aKOHOJATEIhCTBY MHOTHX CTpaH OQUIMaIbHBIE TEKCTHI | IOPUAMYECKOTO XapakTepa
HCKITIOYAIOTCS U3 c(ephl IPaBOBOW OXPAHBI U BXOIAT B chepy MyOIMIHOTO UCTIONB30BaHUSA. MOTHB 31eCh
ACeH, — JaTh TpakJaHaM HEOTpaHHUYEHHBIH JOCTYN K MpaBy. B HEKOTOPBIX CTpaHax PeXHUM OXpaHbl HE
pacmpocTpaHsaeTcsl TOIBKO Ha COOCTBEHHO O(HUIIMAIbHBIE TEKCTHI FOPUANYECKOTO XapakTepa. B psne ctpan
3aKOHOAATENFHBIC TEKCTHI CIETall NOCTYHHBIMH B MHTepHeTe. B CBS3M CO CKa3aHHBIM BO3HHUKACT JBa
THUIA BOIIpOCaA.

IlepBelif KacaeTcsi IpaB aBTOPOB OGHIHUAIBHBIX TEKCTOB — TOCYJApCTBEHHBIX CIy)KaIlHX.
Cay)kaImye UCTIONHHUTENBHBIX W 3aKOHOIATEIFHBIX OPTaHOB BIIACTH T'OTOBSAT IPOEKTHI 3aKOHOB, KOTOpHIE
mo3ke MpuHUMAOTC odunmanbHo. CyIObH BBIHOCSIT CBOM pPEIICHUS B MUCHbMEHHOM Buae. I1ockombKy
3aKOHOJATENH, CYyJIbH U APYTHe CIy>Kallhe MUIITYT TEKCThl IOPUANYECKOTO XapaKTepa B X0/€ HCIIOIHEHUs
CITy’)KeOHBIX 00s3aHHOCTEH, MOHATHO, YTO HMMYIICCTBEHHBIC IpaBa Ha IaHHBIE (OPMBI MPOHM3BEICHUI
JOJDKHBI PUHAUIEKATh HE UM, a TOCYIapCTBY. bpIIo OBI Takke HEYMECTHO B MOJTHOM O00BeME MPHMEHSTD



TEOPUI0 HEUMYILECTBEHHbIX IpaB K aBTOpaM MOJOOHBIX TeKCTOB. B JemMokparnyeckoM oOIIecTBE
3aKOHOJATENIbHbIC OpPIraHbl JOJKHBI OBITH CBOOOJHBI B TOM, YTOObI BHOCUTh M3MEHEHUS UM OTMEHSTh
3aKOHBI, aXKE €CIIM 3TO 3a/eBacT YyBCTBA T€X, KTO CO3/1aBaJl OPUTHHAIBHBIA TEKCT. PaBHBIM 00pa3oM B
WHTEpecax IOCTIDKCHHS CHpPABEIIMBOCTH MOTYT IepecMaTpHBaThCs M cyaeOHBIe pemieHns. CliokHee
00CTOMT Je/l0 C MpPOEKTaMH 3aKOHOAATENbHBIX TEKCTOB, pPa3pabaThIBAEMBIX HETroCyAapCTBEHHBIMU
opranaMmu. B HekoTopbIx crpaHax, Hanpumep B CIIA, umeroTcs BIUATENbHBIE YAaCTHBIE OPraHU3ALIUU,
3aHMMalOLIeCd HallMCaHUEM IIPOEKTOB 3aKOHOB, U YaCTMYHO OHM CYLIECTBYIOT Ha JOXOJbI OT aBTOPCKHUX
IpaB Ha 3TU NpoeKTel. OHU He TPeOYIT KOMIIEHCAlUU OT FOCYAApPCTBA, KOT/IAa UX MPOEKT MPEBPAIACTCS B
odunMaibHbI 3aKk0H. HO OHM B MONHON Mepe MCHOJNB3YIT CBOE HCKIIOYHMTENBHOE MPAaBO Ha MPOJAXy
IPOEKTa 3aKOHA. BBIIO OBl COBEpIIEHHO HEMPHEMIIEMO pa3peIluTh TaKUM OPTaHM3AIMSIM 3alpeniaTh
NIPUMEHEHUE 3aKOHOB Ha OCHOBE HX MPOEKTOB. MOXHO JIMIIb CTaBUTh BOIPOC O BBEACHUU
NPUHYAUTENFHOTO JIMICH3UPOBAHMS, IIPU KOTOPOM aBTOpaM MPOEKTOB 3aKOHA BBHIJIAUMBAIOTCS
OTYHCIICHUS] OT TPOJaXH O(UIMANTBHBIX TEKCTOB, KTO OBl MX HU HpPOJaBall — TOCYAAPCTBCHHBIA WIN
yacTHbIN cektop. Kpome Toro, BO3MOXKeH U Takoi BapHaHT, KOTJa aBTOPHI IPOEKTa Jal0T COrjlacue Ha ero
JanbHelIIee UCIOIb30BaHue 6€3 MOTy4eHHs KOMIIEHCALUH.

Poccuiickoe 3aKOHOJATENbCTBO HCKIIOYAET O(QUIMANTbHBIE JOKYMEHTHI, UX IIE€PEBOJBI, a TaKXKe
rOCyJapCTBEHHBIE CHMBOJIBI M 3HAKH W3 cepbl aBTOpcKoro mpasa. K 4nciry opuIuanbHEIX TOKYMEHTOB
OTHOCATCA 3aKOHBl M Jpyrue AakThl HOPMATUBHOIO XapakTepa: WHCTPYKLUH, CTAaHAApThl, YCTaBbl
IOPUIMYECKUX JINII, TIpaBHiIa U T.7.; Cy/eOHbIE PEIICHUS U JPYTHE aKThl IPaBONPUMEHUTEIBHBIX OPTaHOB,
a Takke HHBIC O(UIMANBHBIC TOKYMEHTHI, HCXOJIINEC OT OpraHW3aldil W OJDKHOCTHBIX JIHIL.
I'ocynapcTBeHHBIMU CUMBOJIAMH U 3HAKAMU CUUTAIOTCA (hIaru, repObl, TUMHBL, OPJCHA, ICHEXKHbIE 3HAKU U
T.I. BONBIIMHCTBO K3 HA3BAaHHBIX JOKYMEHTOB, CHMBOJIOB M 3HAKOB SBJISIOTCS TBOPYECKUMHU
IPOM3BEICHUSIMH, aBTOPHI KOTOPBIX M3BECTHHL. B 3TOM CMBICIIE OHM HHYEM HE OTIMYAIOTCS OT OOBIYHBIX
MIPOU3BENIEHUM, OXpaHIEeMbIX aBTOPCKUM NpaBoM. OJHAKO KaK TOJIbKO IaHHOE IPOU3BECHHUE B PE3YJIbTaTe
ero mpuHATUS (YTBEPXKACHUSA, ONOOpPEHHS) MOMy4YaeT PekuM O(QUIIMATBLHOTO JTOKYMEHTAa, CUMBOJIA WIIH
3HaKa, OHO H3MCHSET CBOW IpPaBOBOH pPEXUM. DTO W TOHATHO, TaK KaK yKa3aHHBIE OOBEKTHl MOTYT
3¢ PEKTHBHO BBHIOIHATH CBOIO POJIb JIUIIL B TOM CIIydYae, €CIH OHU HCIONB3YIOTCS IMIHPOKO U 0e3 KaKHuX-
1100 OTrpaHUUYCHUH.

2. Cobpanusn couuHeHUll U AHMOI0ZUU

Cratbs 2(5) BepHCKOi#t KOHBEHIIUH T1ACHUT:

«COOpHHMKH JHTEPATypHBIX M XYIO)KECTBCHHBIX MPOM3BEICHHUN, HANpPUMEp OSHIMKIONCIUN U
aHTOJIOTHM, MpEeACTaBIAOIIME C000il Mo mombopy U PpACIONIOKEHHIO MaTepuanoB  Pe3ylbTar
UHTEIJICKTYyaJIbHOTO TBOPYECTBA, OXPAHSIOTCA KaK TakoBhle, Oe3 ymiepba mpaBaM aBTOPOB KaXKJIOr0 U3
MPOU3BEICHNH, COCTABIISIOIETO YaCTh TAKUX COOPHUKOBY.

TUNMYHBIM NPUMEPOM TAKOI0 COOPHMKA MOXKET CIIy)KUTh KHHMra «Jlydinue aHriIuicKue MO3MBI
JEBSITHAAIIATOTO BeKa». l3garens TpOSBHMI TBOPUECKHHM MOAXOM K OTOOPY U PAaCIOJIOKCHHIO
CTUXOTBOpPeHHMH. BMmecte ¢ Tem npyras wu3maHHas KHATa — COOpHUK cTUXOTBOpeHHi JloHrdemio,
PacIoNOKEHHBIX B XPOHOJIOTHIECKOM TOPSIIKE TI0 JaTaM HX OITyOIMKOBAHUS, HE OTIUYACTCS TBOPUSCKIM
XapakTepoM U OXpaHe aBTOPCKUM IpaBoM He noanexut. HenasHo Bepxosusbiil Cyn CIIA B pemenuu no
OTHOMY JIeTly OTKa3ajJ B IIPAaBOBOH OXpaHEe OOBIYHOMY Tele()OHHOMY CIPAaBOYHHKY, HOO Takas KHHTa —
9TO He COOPHUK JUTEPATYPHBIX MPOU3BEACHUH, a mpocTo codpanue (akroB. Cyx HOCUUTAN, YTO HE MOXKET
ObITb IpPU3HAH TBOPYECKUM pE3yIbTaTOM OTOOp KUTENEH KOHKPETHOTO TOpOoAa U pa3MEIICHHE HX
¢amvumuit B andaBuTHOM mopsake. JlaHHBIN ciydyail, Kak W ApPYrue MOJOOHBIE NMPHUMEpPHI U3 NPAKTUKU
IpYTUX CTpaH, JajdH TONYOK K MOSIBIICHUIO emle OJHOH (hOPMBI HHTEIUIEKTYaIbHOH COOCTBEHHOCTH — 0a3
JAHHBIX, Ha KOTOpBIE PACIPOCTPaHAETCS PEXHUM OXpaHbl, TOCKOIbKY Ha CO3JaHHE O0a3bl JaHHBIX
3aTpadMBaIOTCS U 3HAUUTEIBbHBIE CPEACTBA, U BPEMS, NIPUTOM, YTO YCHJIUS 1O MX CO3JAHUIO HE HOCST
TBOPYECKOIO XapaKTepa.

Oco0bIM 00BEKTOM aBTOPCKOTO TpaBa MPHU3HAIOTCS 0 POCCHIICKOMY 3aKOHOIATENBECTBY COOPHUKU
U Ipyry€ COCTaBHBbIE IPOU3BEACHNUS, KOTOPBIE CO3AAI0TCS IIyTEM TBOPUYECKOIO COEJUHEHNUS B €IUHOE LIEJI0€
IIPOU3BEJICHUNA, aBTOPOM KOTOPBIX cOCTaBUTENb He sBiseTcd. CyTb TBOPYECKOHW JeESITEIbHOCTH
COCTAaBHUTEISl 3aKIIOYaeTCs B TOM, YTO OH CaMOCTOSTENBHO OTOMpaeT HEOOXOMUMEIA MaTepHa,
pacmonaraeT €ro MO OPUIMHAIBHONM CHUCTEME M 3a4acTyl0 MOJBEpraer ero ob6paboTke, HampuMep,
aJanTHPyeT APEBHHUH TEKCT K COBPEMEHHBIM TPeOOBaHMSAM, CHAOXKAeT €ro KOMMEHTAPHEM, OTCHIIKAMH,
MpeIMETHBIM M HUMEHHBIM yKa3aTelsiMH M T.N. Pe3yabTaToM TBOpUYECKON pabOThl aBTOPA-COCTABUTENS
ABISIETCS] caMa pa3paboTaHHAs UM CUCTEMa PACIIONIOKEHUs MaTepuana. Pasymeercs, pocTas TeXHHUYECKAs
pabora, HampuMep MOATOTOBKAa COOpPHMKA HOPMATHUBHBIX AKTOB, PACIONOXKEHHBIX B XPOHOIOTHYECKOM
MOpsAJKE, TBOPUYECKON JESITEIbHOCTIO HE IPU3HAETCS U aBTOPCKO-IIPABOBOM OXpAaHOU HE MOJIb3YeTCs.

I'oBopst 00 aBTOpCKMX TpaBax COCTaBUTeNEH COOPHHMKOB, 3aKOH pa3nu4yaeT COOPHHUKU



MIPOU3BENICHUM, SIBIISIOLINXCA U HE SABJSIOIIMXCS OOBEKTaMU Ybero-aubo aBTOpckoro mpasa. Eciau B
COOpPHHK BKIJIIOYAIOTCS MaTepHajbl W MPOM3BEACHHUS, HE OXpaHsIeMble aBTOPCKHM IIPaBOM, HampuMep,
HOPMAaTHBHbBIE aKThl, MPOU3BEACHMS, CPOK OXpaHbl KOTOPHIX HMCTEK M T.JA., €AUHCTBEHHBIM YCJIOBHEM
BO3HHKHOBCHHUSI aBTOPCKOTO IIpaBa COCTABHUTEINST COOPHUKA SBISIETCS CaMOCTOSTENBHAS CHCTEMAaTH3AINs
BKJIIOYEHHOTO B COOpHUK Marepuaia Jubo ero camocrosTenbHas oOpaboTka. Eciu ke BKIOYaeMble B
COOpHUK MPOU3BENCHUS OXPAHSAIOTCS aBTOPCKUM TPABOM, TOMOJHUTEIHHBIM YCIOBHEM BO3HHKHOBEHHSI
IpaB COCTAaBUTEIS HA COOPHHK SIBIAETCS COONIOJCHHE WM IIpaB aBTOPOB BKIIOUCHHBIX B COOPHUK
MIPOU3BEICHUI.

BrioyiHe MOHATHO, YTO aBTOPCKOE MPABO COCTABUTEINS PACIPOCTPAHACTCS UMEHHO Ha COOPHHK Kak
TAaKOBOM, HO HUKaK HE Ha IPOU3BEACHUS, BKJIIOUEHHBIE B HETO. II0CKOJIBKY IPOU3BEACHUEM SIBIIAETCS JIHILIb
cama cucTeMa pacHoJIOKEHHs MaTepuaja WM €ro o0paboTka, 3TO HE HPEMATCTBYeT APYTHUM JIMLaMm
MOJIBEPTHYTh TOT ke MaTepuall MHON CHUCTeMAaTH3allid U O0pabdOTKe W TeM CaMbiM CO3JaTh HOBOE
IIPOU3BEICHUE.

K u4uciy cOOpHHUKOB 3aKOH OTHOCHUT OSHIMKJIONEIWHU, CJIOBApH, AHTOJOTUM U T.N. ABTOpPHI
MIPOU3BEACHUM, BKIIOYEHHBIX B COCTABHOE IPOM3BENCHHE, BIIPABE MHCIIONB30BaTh CBOM IPOU3BEACHUS
HE3aBUCHUMO OT COCTaBHOI'O IIPOM3BEICHMS, €CIM HHOE HE IPENyCMOTPEHO AaBTOPCKHM JOTOBOPOM.
HckmounTtenbHoe ke MpaBO Ha HCIOJb30BaHUE TAKUX COCTaBHBIX NPOM3BEACHUH, KaK SHIUKIONEAUH,
SHIMKJIONEINYECKHE CIIOBapH, MEPHUOAMYECKUE W MPOJOIDKAONIMecs] COOPHUKM HAay4HBIX TPYIOB, Ta3erT,
JKypHAJIOB U JIPYTUX MEPUOJUYECKUX H3JaHUM, MPUHAANICKHUT UX u3gatensMm. M3natens, B yacTHOCTH,
BIIpaBe IIpPH JIFOOOM HCIIONB30BAHWHM TAKMX H3JaHWUH yKa3bIBaTh CBOE HaWMMEHOBaHWE OO TpeOoBaTh
TaKoro yKa3aHusl.

CkazaHHOE, pa3yMeeTcsi, HE O3HadaeT, YTO 3aKOH 3aKpeIUIIeT 3a M3JaTelIsIMU, BBIIYCKAIOUIMMU B
CBET NEPUOANICCKIE WM MPOIOIDKAIOIINECS H3AaHU, HCKITIOUUTENBHBIE ITpaBa Ha TOZOOHBIE H3IaHUS KaK
TakoBble. J1000€ 3aMHTEPECOBAaHHOE JIMIO BIIPaBe B YCTAHOBJIECHHOM 3aKOHOM IOPSAIKE HadaTb BBIIYCK
MEPUOIUYECKOTO U3JaHUs, KOTOPOE COBIMAJIAET C YK€ UMEIOIIMMUCS IO TEMATHUKE U IIEJIIM, PACCUUTaHO Ha
Ty JK€ ayAMTOpHUIO, MMEET CXOJHYI0 CHCTEMY IIOJlaud MaTepuala, €cild IOCIEIHssI HEe SBIsIeTCS
OpUTHHANBHOM, U T.A. [Ipy 3TOM He NOJDKHBI JIMIIL 3aMMCTBOBATHCSA T€ 3JEMEHTHI YXKE CYIIECTBYIOIIHUX
MEPUOJUYECKUX WM MPOJOJDKAIOIINXCS HW3JaHUM, KOTOpBIE SBIAIOTCS pe3yJbTaTaMH TBOPYECKOU
JESITeHOCTH, a TaKkKe HapyIlaThes MpaBa Ha WHBIE OOBEKTH MHTEIUICKTYaJbHOM COOCTBEHHOCTH,
HampUMep Ha Ha3BaHUE NEPUOJUYECKOTO H3IaHHUSA, €CIU IOCIEJHEEe 3aperuCTPUPOBAHO B KadyecTBE
TOBapHOTO 3HaKa.

0. Peuu ropucmoe u noiumuKos

Crateeit 2 bis(l) bepHCckoli KOHBEHIIMM BBOJISATCS OTPAHHUYCHHS OXPaHbl peued IOJUTUKOB H
IOPHCTOB:

«3a 3aKkoHOAATeNbCTBOM cTpaH Colo3a COXpaHsAeTcs MPaBO MOJHOCTHIO MM YAaCTHUYHO U3BATH U3
OXpaHBl, MPeIyCMOTPEHHOHN MpenbIayIneil cTaThel, MONUTHICCKUE PEYN U PEUH, IPOU3HECCHHBIE B X0/
CyIeOHBIX IPOILIECCOBY.

Kak 1 B citydae ¢ pe:xxMMOM OXpaHbl IPOEKTOB 3aKOHOB U CYICOHBIX PELICHUH, B OTHOILIEHUH peden
MOJUTHKOB M IOPHUCTOB CyIIeCTBYeT OOJNBIIONH OOIIeCTBEHHBIW HMHTEpEC, KOTOPBIH B psAe CTpaH
MIePEBEIINBACT NPUHIMII OXPaHBl ABTOPCKOTO TpaBa. YacTb TPeThs IUTUPYEMOHW CTaTbU YaCTHYHO
OTpaHHUYUBAET CUILy OOLIECTBEHHOTO HHTEpEca:

«(3). OnmHako aBTOp MONB3YeTCS HCKIIOYUTENBHBIM MPAaBOM IOJrOTAaBIMBATH COOPHHKH CBOHMX
MPOU3BEICHAH, YIIOMSIHYTHIX B IIPEIBITYIINX ITYHKTAX.

Poccuiickoe aBTOpcKOe IpaBO HCKIIOYaeT W3 CQepsl IMPABOBOW OXpaHBl JHIIb ITyOIUIHO
IPOU3HECCHHBIE IOJIMTHYECKUE peud, OOpallleHHs, IOKJIaabl M APYTHe aHAJIOTHUYHBIC IPOHM3BEICHMS,
JOIycKasi X cBOOOTHOE BOCIIPOM3BEICHHE B Ta3eTax, a TaKKe Ieperady B d(QHUP WIH COOOIICHHE I
BceoOmiero ceeneHus mo kabemwo (m. 4 cr. 19 3akona P® «O06 aBTOpCKOM TpaBe W CMEKHBIX MPaBax»).
[TyOnuuHpld XapakTep YKa3aHHBIX NPOM3BEACHUH Kak pa3 M CIYXKHUT OINpaBAaHUEM HX CBOOOIHOTO
pacIpocTpaHeHus, AJsl KOTOPOTO OHH, COOCTBEHHO TOBOPS, M NMpeaHa3HadeHbl. OIHAKO MO CMBICTY 3aKOHA
CBOOOIHO BOCHPOHM3BOAMUTHCS MOTYT JIMIIb PEYU M TOKIANBI, MOCBSIICHHBIC aKTyaJdbHBEIM COOBITHSIM U
MIPOU3HECEHHbIE CPABHUTENBHO HEJaBHO. Peun W MOKIagbl M3BECTHBIX MOJUTUYECKHX M OOIIECTBEHHBIX
JesiTesiell IMpOIIUIOro, HaNpHMEp, 3allCaHHBIE Ha IUICHKY, MOTYT HCIIOJIb30BaThCS TOJIBKO B OOIIEM,
YCTaHOBJIEHHOM 3aKOHOM Topsiike. B 3akoHe crenuaabHO OroBapHBacTCs, YTO 32 aBTOPOM COXPaHSETCS
MPaBo Ha OMyOJIMKOBaHUE TAaKUX MPOU3BENEHUI B COOPHHUKAX.

e. Ilpou3seedenus npukiadno2o UcKyccmea, nPpoMvluLieHHble PUCYHKU U 00pa3ybl

O0BeM OXpaHbl AaBTOPCKHWM IIPpaBOM HpOI/I3B€,Z[eHI/Iﬁ JACKOPAaTUBHO-TIPHUKIIAAHOIO HCKYCCTBA,



MIPOMBILIUIEHHBIX PUCYHKOB M 00pa3loB Bapeupyerca oT crpaHbl k crpaHe. Crarbs 2(7) bepnckoit
KOHBEHIIMM OTKPBIBAE€T BO3MOXHOCTh CTpaHaM CaMHUM «OIpPENENATh CTENEeHb NPUMEHEHHUS CBOEro
3aKOHOJIaTENIbCTBA K MPOU3BENCHUSIM MPUKIIAJTHOTO UCKYCCTBA, TPOMBIIIJICHHBIM PUCYHKaM M 00pasiaM, a
TaKXKe YCIOBHS OXpaHbl TaKUX IMPOU3BENEHUM, PHUCYHKOB M 00pa3noB». B HEKOTOphIX cTpaHax
MPOMBILIUICHHBIE PUCYHKH HMEIOT PEXUM OXpaHbl, Oojiee OMU3KUKA K aBTOPCKOMY MpaBy, HEXENIU K
nMaTeHTHOW (opMe OXpaHbl, HO, TEM HE MEHee, OTIMYAIOIIUNCS OT OXpaHbl aBTOPCKMM MpPaBOM. DTy
Pa3HOBUAHOCTH IIPABOBOI OXpaHbI MBI OyZIeM pacCMaTpHBAaTh HIDKE, B pa3ziene «Buasl HHTEIIEKTyaIbHOM
COOCTBEHHOCTH, OJIM3KON K aBTOPCKHUM IpaBam». B HEKOTOPBIX CTpaHax OXpaHa MPOU3BEACHUI Tu3aiiHa 1
XYJIO’)KECTBEHHOTO HCIIOJIHEHUS] pa0dOT HMMEeT TOT K€ PEeKHUM, YTO M OXpaHa XYJOXKECTBEHHBIX
IIPOU3BEEHUNA aBTOPCKUM IIPaBOM.

IIpousBenenust 1eKOpaTUBHO-NIPUKIAAHOTO UcKyccTBa (nanee — JAIIN) aBisroTCS pa3HOBUIHOCTHIO
MPOU3BEJICHUN N300pa3UTENFHOI0 UCKYCCTBA, XOTS B 3aKOHE OHM BBUJY CBOEH 3HAYMMOCTH M MPHUCYIIUX
UM 0COOEHHOCTEH BBIIETICHBI B OCOOYI0 Tpymiy. XapaKTepHbIMH TNpU3HaKamMu mnpomsBeneHuii JIIMN
ABIISAIOTCS YTWIMTAPHOCTh M XYIOXKECTBEHHOCTb MX HcHojHeHHA. WHpiMu cioBamu, npeamerst TN
pEIIaloT OJHOBPEMEHHO MpaKTHUYECKHWe M XYyIOXKECTBEHHbIE 3amaud. OHM MOTYT ObITh YHHMKaJbHBIMH,
(hakTHYEeCKH HETIOBTOPUMBIMH, HO OOJBIIMHCTBO W3 HHUX THUPAKUPYETCI B MAaCCOBOM KOJIMYECTBE IS
YIOBICTBOPEHHS KyIBTYPHBIX U OBITOBBIX IIOTPEOHOCTEH TpakaaH.

ITo cBOMM BHEWIHUM MpHU3HAKaM OONBIIMHCTBO MpousBeneHuii AW nmonnamaer mox nuzaiiHepckue
pellleHUs] BHENIHEr0 BHJA MPOMBINUICHHBIX H3AETHA, KOTOPhIE MOTEHIMAIBHO MOTYT OBITh MPU3HAHBI
MPOMBININIEHHBIMU 00pa3iiamu. Bompoc, Ha TiepBhIi B3I, emie Oosiee 3amyThiBaeT 1. 1 cT. 7 3akoHa PO
«O0 aBTOPCKOM MpaBe M CMEXHBIX MpaBax», B KOTOPOM MPOU3BEINCHHs AW3aliHAa pacCMaTpUBAIOTCS B
Ka4yecTBE CaMOCTOATEIBHOTO BUIa aBTOPCKUX MPOU3BEACHUH.

HexoTopbIM cnienpanicTaM Takoe IMOJI0XKEHHUE [T IPEICTaBIAETCS HEHOPMAJIbHBIM, TaK Kak, 10 UX
MHEHHUI0, Mexnay mnpousseneHussMu I ¥ npomblieHHBIME 00pa3liaMd HMEIOTCSl CYIIEeCTBEHHbIE
otnnuuns. OJHAKO TMPEANPUHATHIE B JTUTEPATYpEe MOMBITKH OOHAPYKUTh ITU PAa3IUUMs yCliexa He UMEIH.
EnuHcTBEHHOE, YTO OTIMYAET paccMaTpuUBacMble OOBEKTHI APYr OT Apyra — 3TO TO, YTO DPEXHUM
MIPOMBIIUIEHHOTO 00pa3la pemieHre BHENTHETO BUA M3JENUs MPHOOpEeTacT B OPUIINATBEHOM MOPSAKE O
pe3yipTaTaM MaTeHTHOM SKCIEPTU3bl HA COOTBETCTBHUE 3asABJICHHOTO OOBEKTa YCTaHOBIIEHHBIM B 3aKOHE
TpeboBanusaM. o Toro, kak oOBeKT OymeT MpU3HAH TPOMBINUICHHBIM 0O0pa3lloM, OH OXpaHSeTCs B
KadecTBe 00BEKTa aBTOPCKOTO TpaBa. B TakoM IMOoKeHWH, Ha HAIl B3I, HET HUYETO HEHOPMAIBHOIO,
100 aBTOPCKOE MPaBO OXPaHSET JHOObIE TBOPUECKUE PE3YIBTAThI, BOIUIOMIEHHBIE B 00BEKTHBHYIO (hOpMY.

Uro e KacaeTcs CIEHUAIBHOTO YINOMHHAHWS IPOW3BEIEHUA aM3aifiHa Ccpeld OXpaHIEeMbIX
ABTOPCKUM IIPaBOM OOBEKTOB, TO 3TO MOXKHO TOJBKO NPHBETCTBOBaTh. OTCYTCTBHE TaKOTO yKa3aHHSI B
MIPEeXKHEM 3aKOHOAATEIbCTBE IMOPOXKIANO CIIOPHI, IMOCKOJBKY HEKOTOPBIE IMOJIb30BAaTENd OTKA3bIBAJIUCH
CUMTATh MPOU3BENECHUS Tn3aiiHa 00bEKTAMHU aBTOPCKOTO TpaBa.

. Bo3HMKHOBeHHEe aBTOPCKUX NPAaB
1. 3anpers! Ha dpopmasnbHOCcTH B BepHCKoOll KOHBEHIIUH

B c1. 5(2) BepHCKOIi KOHBEHIIMM B OTHOIIEHWH aBTOPCKUX MpaB c(POPMYIHPOBAHO TMOJOKEHHE O
TOM, YTO «TIOJIb30BaHKE STHMH IIPABAMHU M MX OCYIICCTBIICHHE HE CBS3aHBI C BHITOJHCHUEM KaKUX OBI TO
HU Obuto (opMmanbHOCTEl». [louTH Bce cTpaHbl MHpa NPUCOSAMHUINCH K bBepHCKOH KOHBEHLHH.
Cobmoaenue monoxxeHus: KoHBeHIIMU 00 OTCYTCTBUH KakuX ObI TO HU OBLIO (hOpPManbHOCTEW BKJIIOUEHO B
Cornamenue TPUIIC B xauecTBe yCcIoBHS BCTYIUICHHS CTpaHBI BO BceMUpHYIO TOPTOBYIO OpraHU3AIHIo.
TakuM 00pa3oM, B OTIMYHE OT WHCTUTYTA ITATCHTHOH OXpPaHBI, TZle MHPOBOH YpPOBEHb OXpaHHBI TpeOyeT
OCYIIECTBJICHUS JOPOTOCTOANINX aJMHUHUCTPATUBHBIX MPOLEAYP B Pa3HBIX CTpaHaX, MHpOBas OXpaHa
ABTOPCKUX IIPaB BO3HHWKAET aBTOMATHYECKH, KOTZIAa CO3JAETCS IMPOW3BEICHUE, 3aCIy’KHMBAIOIIEE TaKOTO
PEKIMa IIPaBOBOM OXPaHHI.

2. 3HaK oXpaHbl aBTOPCKOIO MpaBa

MHorue myOIvKaluy, 3alIMIIeHHbIE aBTOPCKUM MIPAaBOM, UMEIOT CIIEIIMANBHBIN 3HaK OXpaHbl — ©,
HanpuMep «© 1999 John Doe». DTOT 3HaK SBIAETCS MEXKIYHAPOIHBIM CHMBOJIOM OOBSBICHUS OXpaHbI
AaBTOPCKUM IpaBoM, «1999» o3Hauaet naTy mepBoro onyOJuKOBaHUs MpousBeneHus, a «John Doe» — 310
uMsi o0JiafiaTensi MCKIIOYMTEIbHBIX WMYIIECTBEHHBIX TIpaB. Bo3HHMKaeT BOMpOC: €ciau He TpedyeTcs
HUKAaKUX (popMambHOCTEH U IONydeHHs ITPABOBOW OXpaHbBI, MOYEMYy TaK PacHpOCTpaHECHA IPAKTHKA
pa3MelleHus 3HaKka OXpaHbl aBTOPCKOTO MPaBa, OOBIYHO TIOMEIIaeMOro Ha JIMIEBOW MIIK 0OPAaTHON CTOPOHE
TUTYJIBHOTO JIUCTA ITyOIUKaIuu?

DTa mpakTHKa YXOJIUT KOPHSMHU B T€ BpeMeHa, Koraa mo 3akoHogaTensbctBy CIIA mammume takoro
3Haka OBUTO YCIOBHEM OXpaHBI aBTOPCKHM MpaBOM s IyOJIMKyeMBIX Npom3BelcHuil. BcemmpHas
KOHBEHIIMSI 00 aBTOPCKMX IMpaBax BBeNa 0ojee MATKOE TOJOXKEHHE O TOM, CTpPaHbl—YyYaCTHHIIBI



KonBeHIIMM MOTYT y cebsl UCMOIb30BaTh MPOCTOE YBEJIOMICHHE O 3alIMIIEHHOCTH aBTOPCKUM MpaBoM. B
HACTosIIee BpeMs, KOrja yXe MOYTH BCE CTPaHbl BCTYMHIJIM B BEpPHCKYIO KOHBEHIIUIO, 3aIllpElIAIONIyI0
UCTIOJIb30BaHUE JTIOOBIX (hopMabHOCTEH (BKIIFOYAs M 3HAK OXPAaHBI), U3AATENH MPOJOJDKAIOT 3TOT 3HAK
ucnonb3oBars. Ilouemy? OtdacTu 3TO Aeno OpUBbIUKH. OTY4aCTH B PEKIAMHBIX MESIX, MOCKOJBKY,
HanpuMep, MOKYIaTeNlb MyTeBOAUTENS, TSI Ha JaTy MEpBOM MyONMKalWKM B 3HAKEe, HE KYMHUT KHUTY,
U3/IaHHYIO paHee, YyeM roj Hasan. Ho emne Oojiee BakHO yOemuTh MyOIHKY B TOM, YTO W3/aTeNb CEPhE3HO
OTHOCHTCS K aBTOPCKHMM IpaBaM. B HEKOTOPBIX CTpaHax CpeAcTBa OOpbOBI C HAPYIICHUSIMH aBTOPCKHX
IpaB HECKOJBKO MSArYe B OTHOIICHHWM HEBUHOBHBIX HApYIIMTENEH, MOITOMY HATUYHE 3HAKA OXPaHBI
ABTOPCKHUM IIPAaBOM JCJIACT HEBO3MOXKHBIM JIsI HAPYHIUTESA JOKa3bIBaTh CBOKO HEBUHOBHOCTD.

3. Heo0s13aTe1bHOCTH PErHCTPALMU ABTOPCKOIO NpaBa

B cBs3u ¢ Tem, uTo cornacHo bepHCKOH KOHBEHIMH 00s3aTeNbHAs PETUCTPAIHs aBTOPCKOTO IIpaBa
KaK YCJIOBHE €ro OXpaHbl 3allpelaeTcs, B 3HAUUTEIbHOM YHCIIE CTPaH HEe CYLIECTBYET HM CIIELUAIbHBIX
rOCyIapCTBEHHBIX YUPEKACHUH, 3aHUMAIOIINXCS aBTOPCKUMU IIPaBaMH, HU MEXaHU3MOB UX PErHCTpalru.
Coemunennsle llltatel AMepuku SBISIOT cOOOH mNpHMeEp NPUSTHOTO HCKIIOYEHHS. B momHOM
COOTBETCTBUU ¢ bepHCKOI KOHBEHIIHEH 31eCh OT MHOCTPaHHBIX 00Jamareneil aBTOPCKUX MpaB He TPeOyIoT
ux peructpauuu. Ho mo 3akoHomatensctBy CIIIA  kapaTenbHble Mepbl 3a  HapylICHUE
3apEeTUCTPUPOBAHHBIX ABTOPCKHUX IPaB OTIMYAIOTCS 3HAYUTEIHHO OOJBINECH TIXKECThIO. AMEPUKAHCKHUN
3aKOHOAATENF UCXOOUT U3 TOTO, YTO (PAKT PETHCTPAIMH ITIPaBa CO3MACT MPE3YMIIIUIO €T0 IOPUANICCKON
cutbl. Cama 10 cebe perncTparis — Mpoleaypa mpocTas U He Joporas . MHOCTpaHHbIE aBTOPHI 4aCTO
peructpupyioT csou mpasa B CIIIA mis Toro, 4roObl MOJTYYUTH AOMOJHHUTENbHYIO M BEChMa IICHHYIO
3aUTy. B HEKOTOPBIX cTpaHax MOSIBUIACh BO3MOKHOCTh PETUCTPALlMU aBTOPCKOrO IIPpaBa Ha IpOrpamMMbl
JUI KOMIIBIOTEPOB

Jls BO3HMKHOBEHHSI, OCYILICCTBIEHHSI M OXpaHbl aBTOPCKOTO INpaBa HE TPeOyeTcss perucTparuu
IPOM3BEICHNS, HHOTO CIIEIHATIBHOTO O(OPMIICHUS IPOU3BEICHUS WIIN COOJIONCHHS KaKUX-THOO NPYTHX
(opmanbpHOCTEH. DTO MPUHIUNHATBGHAS TO3UIHS 3aKOHOAATENBCTBa Pocchi, B COOTBETCTBHU € KOTOPOU
aBTOPCKOE MpaBoO MOpOokaaeT caM ¢akT coznaHus npousBeneHus (m. 1 cr. 9 3akona PO «O6 aBTopckom
IpaBe M CMEXHBIX TIPaBax»).

Kpome toro, 3akoH He TpeOyeT MONTBEP KACHUS HATHYHS y MPOM3BENCHHUS MPEAYCMOTPEHHBIX UM
KPUTEPUEB, T.€. HEOOXOAUMOCTH KaKOH-T100 KBaIH(pUKAIUY POU3BEACHUS KaK TAKOBOTO I IPU3HAHUS
ero 00BEKTOM aBTOPCKOTO MPaBa.

[Mocne npucoenuuenuss CCCP B 1973 1. k BcemupHoi#t koHBeHIMH 00 aBTOpCKOM TipaBe 1952 . Ha
BCEX MEUYaTHBIX M3JaHMAX (KHUTAX, KypHajaX, KOHBEPTaX I'PaMIUIACTUHOK M T.II. ) CTaj MPOCTaBIATHCS
3HaK OXPaHbl aBTOPCKOTO MpaBa, KOTOPBI COCTOUT W3 TPEX JJIEMEHTOB: JIATHHCKOHW OykBod «C» B
okpyxHOCTH: ©; MMECHM 00NamaTeNs MCKIIOUYUTEIBHBIX aBTOPCKHUX IpaB, Tofa IEPBOTO OITyOIMKOBaHMUS
MIPOU3BEIEHUS.

Hcnonp30BaHnE JAHHOTO 3HAKa OXPAaHBl HE 03HAUAeT BBEJCHUS B pOCCHIICKOE IPaBO TpeOOBAHUS O
BBIITOJTHEHUH (POPMATBHOCTEH KaK YCIIOBHS BO3HHUKHOBEHHS OXpaHBl. IIpuMeHeHne 3Haka OXpaHbl 3aBUCHT
OT yCMOTpeHMsI 0oOJajmaTenss MCKIIOYUTEIbHBIX aBTOPCKUX MpaB. [IpaBoBOif oXpaHOW B paBHOW CTENEHHU
OyAyT MOJIb30BATHCS KaK MPOU3BEACHUS, HA KOTOPBIX MPOCTABICH 3HAK OXPAaHbI, TAK U MPOU3BEICHHUS 0€3
TaKOI'o 3HakKa.

OCHOBHO¥! [IeNbI0 CHAOKEHHS IPOU3BECHIS TaHHBIM 3HAKOM SIBIISICTCS OMOBEIICHUE TPETHHX JIHII O
TOM, YTO OHU MMEIOT JEJ0 C OXPaHSIEMBIM NPOU3BEACHHEM OTO HE TONBKO CIYXUT IpeAyNpekACHUEM
IPOTUB HApYIUICHHUS YyXHUX aBTOPCKUX IPaB, HO U OOJNErdacT MpOLECcC JOKA3bIBAHUS BUHBI HAPYIIUTEIS,
€CJIM TaKOBOE BCE-TAKU COCTOUTCSI.

AHanoruuHoe 3HaueHUue MMeeT U peructpanus nporpamm it OBM u 6a3 nanHbIX 6 PoccuiickoM
areHTCTBE I10 MPaBOBOM oxpaHe nporpamm A DBM, 6a3 nanusix u Tononoruit UMC (B HacTosee Bpems
(YHKIUM yKa3aHHOTO ATEHTCTBAa BBINONHSIOTCS Pocmarentom). Permcrpariust mporpaMMHBIX CpPEACTB
OCYIIECTBIACTCS HCKIIOYHTENIFHO TI0 JKENaHWI0 MpaBooOiajmarens, el He MNpUAaeTcs HHKAKOTo
paBOOOPA3yIOIIEro 3HAUCHUS, HO (haKT PETHCTPAI[M MOXET CBHITPaTh MOJE3HYI0 POJb MIPHU Pa3pelICHUN
criopa 00 aBTOPCTBE Ha KOMITBIOTEPHYIO IPOrpaMMy WM €€ He3aKOHHOM HCIOIb30BAHHH.

E. Cpox oxpaHbI IpaB aBTOPOB
1. JJiuTeJbHOCTH CPOKA OXPAHBbI

2.
Cpok oxpaHbl aBTOPCKUM IPaBOM JUIUTCA MOkU3HEHHO U 0T 50 o 70 et mocne cmeptu aBropa. U3

'8 Cwm. crpannity B Unteprere http://www.leweb.loc.dov/copyright/



9TOr0o OOIIEro MOJOKEHUS €CTh HEKOTOPBIE HCKITIOYCHHUS, HA PACCMOTPEHUU KOTOPHIX MBI OCTAaHOBHUMCS
Hwke. CtaTbsiMu 7 1 7bis bepHCKO# KOHBEHIIMU YCTaHABIUBAETCA CPOK OXPaHbI MOKHU3HEHHO IIToc S0 et
nocne cmeptd aBropa OpgHako B pszae crpad, HampuMmep B crpaHax EC u B CIIIA, cpok oxpansl mocie
CMEPTH aBTOpa yBenuueH A0 70 jeT.

B Poccuu aBTopckoe mpaBo AeHCTBYeT B TeueHHE Bcel U3HM aBTopa U 50 JeT mocie ero cMepTu.
VYka3zanublii 50-neTHuil cpok ucumcigercs ¢ 1 sHBaps rozaa, CIEAyIOLIEro 3a roJOM CMEPTU aBTOpa, U
COOTBETCTBEHHO UCTEKAET B KOHIIE MTOCIEAHEr0, ISITUIECITOrO rojla CpoKa.

W3 sToro 00I1Iero mpaBuiia yCTaHABIUBAETCA, OJHAKO, psl UCKIoueHuil. [lepBoe U3 HUX KacaeTcs
MPOU3BEJICHU, 00HAPOTOBAHHBIX AHOHUMHO WJIM TOJ NCEBJOHUMOM. [10 MOHATHBIM MpPUYMHAM CPOK HUX
OXpaHBl HE MOXXET OBITh OCHOBAaH Ha JaT€ CMEPTH HMX aBTOpOB. [103TOMy aBTOpPCKOE MpaBO Ha TaKWe
nmpousBelieHUs AeiicTByer B TeueHue S50 net, cuutas ¢ 1 sgHBaps roja, CIEAYIOIIEro 3a IOJOM HX
npaBoMepHOro oOHaponoBaHus. EciM, 0HaKo, aBTOp MIPOU3BEACHUS, BBIMYIIEHHOTO aHOHUMHO HJIH O]
TICEBJOHUMOM, PAaCKPOET CBOIO JIMYHOCTH B TCUCHNE YKAa3aHHOTO CPOKA HWIIM €TO JIMYHOCTH HE Oy/AeT manee
OCTaBIISITH COMHEHHUH, TO CPOK JAEHCTBHS aBTOPCKOTO IpaBa Ha 3TO MPOU3BEICHUE OYIET HCUUCIATHCS 110
oOIIMM MTpaBHIIaM.

Bropoe uckiIoueHHE CBA3aHO C MPOU3BEACHUSMHU, CO3aHHBIMH B COaBTOPCTBE. ABTOPCKOE IPaBO
Ha Takoe MPOU3BEJCHNE JIEHCTBYET B TeUeHHUE BCeH JKU3HU U 50 JeT mocie cMepTH aBTopa, NepekUBILIETO
JIpYTUX aBTOpOB. B nmaHHOM cilydyae HMEIOTCA B BHUAY, KOHEUHO, aBTOPCKME MpaBa Ha KOJJIEKTHBHOE
npousBefeHHe B 1nenoM. CpoKd OXpaHbl 4acTeil KONJIEKTUBHOTO IIPOU3BEICHUS, KOTOPHIE HMEIOT
CaMOCTOSITEIbHOE 3HAYCHUE U MCHOIB3YIOTCS 000COOIICHHO OT IPYTUX YacTeid MPOM3BENCHUS, 3aBUCAT OT
MPOAOIDKUTENFHOCTH JKU3HU UX aBTOPOB.

Ha mpaxkTuke HEpeako BCTPEYAIOTCS CIydad, KOTJAa MPOM3BEICHHS YMEpIIMX aBTOPOB
00HApOIYIOTCS ¥ HAYMHAIOT MCIIONB30BATHCS 32 IpelesiaMi YKa3aHHBIX BEINIE CPOKOB MM B CAMOM HX
KoHIle. Ha 5TOM OCHOBaHMHM HACIIETHUKHU YacTO OOpAIAUCh B TOCYIAaPCTBEHHBIE OPTaHbI ¢ MPOChOaMH O
IPOJUIEHUH CPOKa ACHCTBHS aBTOPCKOTO NPaBa, OJJHAKO paHee JCHCTBOBABIIEE 3aKOHOAATENbCTBO TaKOM
BO3MOXKHOCTH HE mpeaycMaTpuBaio. JlaHHBII Bompoc OOBYHO pemmaicss IIyTeM 3aKIIOYCHHUS
HACNIETHUKAMH W 3aHHTCPECOBAHHBIMH OPTaHU3ALMSIMH JOTOBOPOB KYIUIH-IPOJAKH O IPHOOPETECHHH
HEOIyOJMKOBAHHBIX PYKOIUCEH M MHBIX MaTepHalbHBIX HOCUTENEH KaK BEIIeCTBEHHBIX OOBEKTOB. ITO,
KOHEYHO, HE OBUIO ONTHMAIBHBIM BBIXOJOM M3 CUTYaIlMH, TaK KaK HACICIHUKU JIMIIAINCH BO3MOXHOCTH
[0JIyyaTh BO3HArPaXKACHUE 3a IMOBTOPHOE MCIIOJIB30BaHUE NPOU3BEACHUN, MX HCIOJIb30BAHUE WHBIMU
OpraHU3alUsAMHU U T. J. YUUTBIBas 3TO, HOBBI aBTOPCKHII 3aKOH yCTAHOBWJI €II€ OJHO HCKIIOYEHHE U3
OoOIMX TPaBWIJI UCUYMUCIICHUS CPOKOB OXpaHbl aBTOPCKUX Mpou3BeneHuidl. B coorBercTBuu ¢ m. 5 cr. 27
3akoHa aBTOPCKOE IPaBO Ha IPOU3BEIECHME, BIEPBHIE BBHIIYLUICHHOE B CBET IIOCJIE€ CMEPTH aBTOpa,
neiictByer B TedeHue 50 jer mocie ero Bbimycka. K paccMoTpeHHOMY ciydaro Onu3Ka CHUTyalus,
Kacamomascs CpOKOB OXpaHbl IPOM3BEACHUM pemnpeccCHpOBaHHBIX aBTOpoB. Ecmm aBTop ObLI
penpeccupoBaH M peabHIUTHPOBAH IMOCMEPTHO, TO SO-IETHHWH CPOK OXpaHbl NpaB Ha TPOU3BEICHHE
Ha4YMHaEeT IeHCTBOBATh C 1 sIHBaps roja, CIEAYIOLIEero 3a Fo0M peaduIUuTallu.

Haxownen, 3akoH P® «O0 aBTOpCKOM ITpaBe U CMEXHBIX IIPaBax» MpelycMaTpUBacT YBEIUICHUE Ha
4 roja cpoka OXpaHbl aBTOPCKUX IIPaB Ha MPOU3BENEHUS TE€X aBTOPOB, KOTOpPbIE yyacTBOBalIM B Benukoi
OteuecTBEeHHOI BOWHE UM paboTany B 3TOT NEPUOL.

YCTaHOBJIEHHBI POCCHUMCKHM 3aKOHOM CpPOK OXpaHbl aBTOPCKHX IpaB, PaBHO KaKk U OCOOBIi
NOPSAZOK €r0 MCYMCIIEHHS B YKa3aHHBIX B 3aKOHE Ciydasx, IpUMEHseTcs Toraa, koraa 50-neTHuUM cpok
JIEHCTBUS aBTOPCKOTO TIpaBa He ucTek K 1 staBaps 1993 r. (. 3 mocranoBnenust Bepxosuoro Cosera PO ot
9 urons 1993 r. «O mopsinke BBeneHus B aedictBue 3akoHa P® «OO0 aBTOpCKOM IpaBe U CMEXKHBIX
npaBax»). /laHHOe BecbMa CBO€OOpa3HOE MPABIIIO BBINAAACT U3 psiia OOBIYHO NMPHHUMAEMBIX PEUICHUI 1
MOPO’KAAET AAJEKO UAYIIME IOPUINYECKHUE TOCIIENCTBUS.

UTOoOBI TOSICHUTH, O YE€M HJAET pedb, HAamOMHHMM, 4TO J0 | utons 1973 r. oOmui cpok JeiCTBUS
aBTOPCKHUX IIPaB Ha NMPOU3BEICHHE COCTABIUI B Poccun nepron xKuU3HU aBTopa U 15 JIeT mocie ero cMepTH,
ac | mons 1973 1. mo 3 asrycra 1992 r. — mnepuoxa xu3Hu u 25 ner. OCHOBBI TPaKAAHCKOTO
3aKkoHomaTenbeTBa 1991 r., BeTynmuBmue B aelictBue Ha Tepputopuu Poccum 3 aBrycra 1993 r., BmepBbie
YBEJIMYIIIN CPOK OXpaHbl aBTOPCKUX mpaB a0 S0 met. OgHaKo MpH 3TOM ObUIO YCTaHOBJIEHO, YTO HOBBIN
50-neTHUN CPOK OXpaHbl MPUMEHSETCS JINIIb K TEM MPOU3BEIACHUSIM, CPOK JIEHCTBUS aBTOPCKUX MpPaB Ha
KOTOpBbIE HE HCTEK K MOMEHTY BcTymiieHuss OcHOB B cuiy. VIHBIMU cJOBaMH, €ClIM MpPOU3BENECHHE I10
MPUYMHE UCTEUEHMS JACHCTBOBABILEIO paHee CpOoKa OXpaHbl YK€ MEepelio B pa3psll HEOXpaHSIEMBIX, TO
BOCCTAHOBJIEHHE €r0 OXpaHbl B CBsI3U ¢ yBeiauueHMeM OCHOBaMHU CpOKa OXpaHbl aBTOPCKUX IIpaB He
mpeaycMaTpuBainochk. MIMeHHO TakuM 00pa3oM OOBIYHO pemIaeTcsl MaHHBIA BOIPOC IPH H3MEHEHHH
3aKOHOJATeNbCTBa. JlaHHOE pelieHHe ObUIO, B YaCTHOCTH, PEANM30BaHO MpPHU BBEICHUHU B JCHCTBHE
[TaTenTHOTO 3aKOHA P®d, KOTOPHII yBEINYMI CPOK ACHCTBUS MATEHTOB Ha M300pPETEHUS U IPOMBIIIICHHBIE
00pa3mpl.

ITpu BBenenuu B neiictBue 3akoHa P «OO0 aBTOpCKOM IpaBe U CMEXKHBIX MpaBax» 3aKOHOAATEINb



OTCTyNaj OT 3TOro MIpaBWjla, YTO CO3JAJI0 JOBOJBHO CIOXKHYIO IOPHUAMYECKYIO CHUTyaluio. MHorue
MIPOU3BEJICHHS, KOTOPBIE YK€ JaBHO UCIOJIB30BAIMCH CBOOOIHO B CBA3U C UCTEUEHHUEM CPOKOB MX OXPaHbI
HO paHee JEHCTBOBABILIEMY 3aKOHOAATENBCTBY, BHOBb CTalM II0JI30BAaThCSA IIPABOBOM oxpaHoW. B 3ty
KaTeropuIo IMOIMajy MMPOU3BENIEHUs] BCEX POCCUHCKUX aBTOPOB, KOTOpble yMepiu nocie 1 suBaps 1943 r.,
Tak Kak Ha 1 suBaps 1993 r. eme He HMCTEK YCTAHOBJIEHHBIN 3aKOHOM S50-JIeTHUII CPOK OXpaHbl HX
npousBeneHuid. Kak BUOHO u3 cTeHorpammbl 3acenaHust BepxoBHoro Cosera P®, Ha koTopoMm
00CY)KIalmiuCh TIONIPaBKU K MPOeKTy 3akoHa P® «O0 aBTOPCKOM INpaBe W CMEXKHBIX MpaBax» U MPOCKTY
nocraHoBlieHUsI BepxosHoro CoBeTa 0 MOpsIKke BBEIEHHUS AAHHOTO 3aKoHa B JeMCTBUE, ITOT pe3ysbTaT
OBUI TOCTUTHYT BIIOJHE OCO3HAHHO. I10CKOBKY, KaK OTMEUaNoCh Ha 3aCeAaHUM, BOIPOC HA JIeNe Kacayucs
IBYX-TpeX IECATKOB BBINAIOMINXCS aBTOPOB, NEIYTaTHl, PYKOBOJACTBYSICH COOOPaXCHUSIMH T'YMaHHOCTH H
CIPaBeUIMBOCTH, CO3HATENILHO BHECIIM COOTBETCTBYIOIEE N3MEHEHHUE B 1. 3 yKa3aHHOI'O ITOCTAHOBJIEHUS,
NepBOHAYalIbHAS PEJaKIs KOTOPOrO HE TpeAycMaTpuBajia BO3MOXXHOCTH BOCCTAHOBIICHHSI OXPaHBI
NPOM3BEICHNH, CPOK OXpaHbl KOTOPBIX YK€ HcTeK. [loaTomy momb3oBareny Mpom3BeneHUH 00sS3aHBI
BIIpEllb 3aKJII0YaTh JOrOBOPbl Ha HCIOJb30BAHHWE TAaKUX NPOU3BEIACHUH C HACIeIHUKAMH aBTOPOB M
BBIIIAYMBATh MOCIEJAHUM COIJIaCOBAaHHOE BoO3HArpaxjaeHue. [loCKONbKYy TpaBWiIa HOBOrO 3akoHa
MPUMEHSIOTCS JIMIIb K OTHOIICHHSM TIO0 CO3JaHUIO0 M HCIOJIB30BAHHUIO MPOU3BENCHUH, BO3HUKAIOIINM
TOCJIe BBEACHMSI YKa3aHHOTO 3aKoHa B JeiicTBue (T.€. ¢ 3 aBrycra 1993 r.), 3a mpeAmecTByOIIee STOH 1aTe
UCTIOJIb30BaHUE MPOU3BEJCHUN, KOTOPBIE COTJIACHO paHee ACWCTBOBABILIEMY 3aKOHOAATEILCTBY MOTJIH
WCTIOJIb30BAThCS BCEMH 3aWHTEPECOBAaHHBIMH JIUIIAMH CBOOOJHO, BO3HArpa)KICHUE HACJICTHUKAM
BBIIJIAYMBATHCS HE JOJDKHO.

3akoH PD «OO0 aBTOpCKOM MpaBe W CMEXKHBIX MpPaBax» OTKa3aJcsi OT KOHCTPYKIMHM aBTOPCTBA
IOPUINYECKHX T Ha Mpou3BeAeHUe. B 3TOl CBA3M HaANekano pelIuTh BOMPOC 00 aBTOPCKUX MpaBax
IOPUANYECKUX JIUL, KOTOpbIE BO3HUKIM 1O BBEIEHMsS B JAEHCTBHE HOBOro 3akoHa. HamomHum, 4ro
COTTIaCHO paHee JaeiicTBoBaBieMy 3akoHomarenbcTBY (cT. 498 'K PCDOCP 1964 r.) aBTOpCKOE mMpaBo,
IpUHAJUIeKaBIIee IOPUINUECKOMY JIMITY, ACHCTBOBAJIO OECCPOUHO M HE NMPEKPAIlaIoch JaXke B CIydae
peopraHu3aluy WiIM JIMKBUJALUKM IOPUINYECKOTIO JIMIA, TaK KaK IEepeXOAMIIO K IIPaBOIPEEMHUKY WM
rocynapctey. B mocranoBienun BepxoBHoro CoBera P®, mOCBAIIEHHOM BBEICHHUIO B JeWCTBUE
aBTOPCKOro 3aKoHa, OTMEYAeTCs, YTO aBTOPCKOE MPaBO IOPUAMYECKUX JIUII, BO3HUKIIEe 10 3 aBrycra 1993
T., TIpeKpaIaercs 1mo ucredeHnu 50 JeT ¢ MOMEHTa IPaBOMEPHOTO OOHApPOIOBAHUS MPOW3BEICHUS HIH
CO3MIaHMsI TPOM3BEICHUS, CCIIM OHO HE ObLTO OOHapomoBaHO. UTO ke KacaeTcs pamuo- W Telernepenad
(nepempaun B 3¢up), B OTHOIIEHUH KOTOPBIX He HCTEK S50-JeTHUH CPOK ¢ MOMEHTa HX MPaBOMEPHOTO
00HApOOBaHUS WM CO3/IaHUs, €CITU OHU He ObUIM OOHapOJ0BaHBI, TO C MOMEHTA BBEJCHHS B JICHCTBHUE
3aKoHa OHU OXPAHSIOTCS B TEUCHHUE OCTABIIETOCS CPOKA KaK OOBEKTHI CMEKHBIX IIPaB.

Ilo ucteueHnn cpoka AEUCTBUS aBTOPCKOIO IMpaBa MPOU3BEIECHHUE CUYHUTAETCS MEpele/ilinM B
obwecmeennoe oocmoanue. Takoro popa IMPOU3BENCHHS, PAaBHO KaK W IIPOM3BENCHUS, KOTOPHIM Ha
Tepputopun Poccnm HuKOTZa HE MPEAOCTaBIIACE OXPaHA, MOTYT CBOOOIHO HCIOIB30BATHCS JIIOOBIM
munoM Oe3 BBIIUIATHE aBTOPCKOTO BO3HArpakaeHus. [Ipm 3ToM, OIHAKO, JOIDKHBI COONIOAATHCS IPaBO
aBTOPCTBA, MPABO HAa MMs U MPABO Ha 3alIUTy pelmyTalud aBTopa. B oTnmuue oT paHee NeiicTBOBaBIIETO
3akononatenbeTBa (cr. 502 'K PCOCP 1964 r1.) HOBBIH 3aKOH HE MpeaycMaTpHUBacT BO3MOXKHOCTH
OOBSBIEHUS MPOU3BEICHMS, B OTHOLIEHHH KOTOPOTO MCTEK CPOK OXpaHbl, JOCTOSHHUEM TOCylapcTBa U
onpeseseHus 0coOBIX YCJIOBUM ero ucrnonb3oBaHus. Ilo IIpaBurensctBom P® moryT ycraHaBIMBaThCs
Cllydad BBIIUIAThl CIELMANbHBIX OTUMCIEHMH 3a HUCIOJIb30BaHHE Ha Teppuropuu Poccuu npousBeneHui,
MepemIeAmnX B OOIIECTBEHHOE IOCTOSHUE. Takwe OTYHCICHUS [OJDKHBI —BBIUIAYMBATHCS B
npodeccruoHalbHbIe (POHABI aBTOPOB, a TAK)KE OPraHU3ALUAM, YIIPABISIONINM UMYIIECTBEHHBIMH MPaBaMH
aBTOPOB Ha KOJUICKTMBHON OCHOBE, M HE MOT'YT IIPEBBIIIATh OJHOTO MPOLIEHTA OT MPUOBLIH, TOTYYEHHOH 32
UCIOJIb30BAHUE TAKUX IPOU3BEACHUN.

2. IIpoasieHue cpoka OXpaHbl aBTOPCKUM npaBoMm 10 70 jet

B nocnenHue roasl HAMETHIIACH TEHACHIMS NIPOUICHHUS CPOKA OXPaHbI aBTOPCKMM NpaBoM. OcoOble
YCWIMS B 3TOM HalpaBJICHUHU NPEIIPUHUMAIOT XOPOIIO OpraHH30BaHHOE 000U MHTEpecoB obmanaTenei
TEX aBTOPCKUX IIPaB, CPOKU OXpaHBl KOTOPHIX HA MCXOAE. B TO e BpeMs, 4To KacaeTcsl MPOU3BEACHHUIA,
HaxOIIMXCS B OOIIECTBCHHOM IOJB30BAaHUM, ITyONHMKa HE MNPOSBISAET 03200YCHHOCTH IO IOBOXLY
BO3MOJKHOW yTpaThl ITpaBa UX MCIIOJIH30BaHMA M HUKAK HE OPraHW30BaHa JUIsl MPUHATHA KaKHX-JHOO Mep.
BepHCKoil KOHBEHIMEH TaBHO YCTAaHOBJICH CPOK OXPaHBl aBTOPCKHUM IIPABOM: «BCE BPEMsI KM3HH aBTOpa U
ISITBIECAT JIET TIociIe ero cMepTy». B 1993 r. EBponelickuii coro3 n3nan JUpeKTUBY, yCTaHABIHBAIOLIYIO B
CTpaHax-wJeHaX CPOK OXpaHbl He MeHee 70 JieT mocie cMepTH aBTopa. BeposTHOCTH TOrO, YTO JaHHAS
JlupekTrBa MOBIUSIET HA M3MEHEHHE CPOKOB B HAIIMOHAJIBHOM 3aKOHO/ATEIbCTBE CTPaH MUPA, JOCTATOUYHO
BenMKa. [ 3TOro ecth IBe OCHOBHBIC MOCHUIKH. IlepBas cocTouT B TOM, 4TO JlMpekTHBa TpeOyeT
NpUMEHEHHs Mep BO3JEHCTBHUS K CTpaHaM, IpuAepkuBaronmMcs S0-JeTHero cpoka oxpansl. [Ipumenenne



Mep BozJeicTBUA peaycMaTpuBaercs U cT. 7(8) bepHckoil KOHBEHIIMH, KOTOPAas IJIACHUT, YTO:

«B moboM ciydae cpok ompefenseTcsl 3aKOHOM CTpaHbl, B KOTOpOH UcTpedyeTcs oXpaHa; OJHAKO
€CII 3aKOHOJATENbCTBOM 3TOW CTpaHbl HE NPEIyCMOTPEHO HHOE, 3TOT CPOK HE MOXKET OBITh Oonee
MPOJOJDKUTENBHBIM, YEM CPOK, YCTAHOBJIEHHBIH B CTPpaHEe MPOUCXOMKACHUS IPOU3BEACHUNY.

JupextuBa EC wuger pampmie M Takke INMACUT, YTO «CPOK OXPaHbl, IPEJOCTABIISIEMBbIH
IMPOMU3BECACHUIO B CTpaHax-4JICHaxX, HEC NOJDKCH IPCBLIIIATH CPOK OXPAaHbI, yCTaHaBJ’II/IBaCMLII\/‘I B CTpaHC
obOnamatens mpaB..» B pesynbraTe momydmioch, 4to Takue crpanbl, kak CIIIA, koTopwie SBISIOTCS
OCHOBHBIM 3KCIIOPTEPOM Ipou3BeAcHUH B EBpomy, mpeanouwin NpoaauTb COOCTBEHHBIE CPOKU OXPAHBL,
4T00B! M30eXKaTh MPUMECHEHHS K cebe CpOKOB, Oosiee KpaTKuX, 4yeM HpuHsThle B EBpomne. BeposTHo, uTto
ctpanbl LlenTpansnoit 1 Bocrounoi EBpomnsl, mperenayromue Ha Beryruienne B EC, Takxke IpoasisiT CPOKH
oxpanbl 70 70 neT ¢ TeM, YTOOBI MPUBECTH CBOE 3aKOHOJATENLCTBO B COOTBETCTBUE C 3aKOHOAATEIbCTBOM
EC.

IIpoanenne cpoka OXpaHbl aBTOPCKMX IIpaB 3aTparuBaeT BeCbMa CEPbE3HBIE BOIPOCHI
3KOHOMHUYECKOI'0 M MOJUTHYECKOro xapakrepa. KTo noimmkeH ctarh obiamaTesieM 3KOHOMHUYECKUX IpaB B
TeueHHEe JOMOIHUTEIBHOTO 20-IE€THEr0 CpoKa OXpaHbl aBTOPCKUX IIPaB — HACIEIHUKM aBTOpa WM
nu3gatejib, KOTOpomMy OBLITH Nnepeaanbl aBTOPCKUC TIpaBa, WM 3TU IIpaBa HOJIKHBI OBITH TMOACIICHBI MECXKIY
HUMU? JIOJKHBI JIM TOTOBOPHI, B KOTOPBIX MPEAyCMOTPEHbI OTUMCIEHHU TOHOpapa ¢ KaXJ0ro MPOJaHHOTO
9K3EMIULApa JO KOHIA CPOKa aBTOPCKOTO IPaBa, aBTOMATUUYECKH IPOJUIEBAThCS HAa JONONHUTENbHbIE 20
ner?

B cooTBeTcTBHM C 00s3aTenbCTBaMU, MPUHATHIME Poccueid mo CornamieHuio O MapTHEPCTBE H
coTpynHuuecTBe ¢ EBponeiickum coro3oM, Poccuiickas denepanus gomxHa Oyaer He no3aHee 1 gexadps
2002 r. yBeIuuuTh CPOK OXpaHbl aBTOPCKUX IIpaB 10 70 JIeT mocie cMEPTH aBTOPA.

3. CokpauleHue cpoKa 0XpaHbl ABTOPCKUM MPABOM

BepHCcKkas KOHBEHIHUSI COAEPKHUT DS MOJOXKEHHUH, B KOTOPBIX CHOPMYITHPOBAHBI HUCKIIOYECHUS U3
MpaBWiIa «HOXM3HEHHO + 50». IlpmHMMaBmmecs mocie 3aKioucHHs KOHBEHIHH MeEKIyHapOIHEIE
poroBopel ¥ JupektuBsl EC BBenn omnpeneieHHble OTrpaHHYEHHs] B HCIOJIB30BaHUE YKa3aHHBIX
UCKJIIOUYeHU. B dvacTHOCTH, coryiacHO bepHCKOH KOHBEHIIMH CPOK OXpaHbl KHHEMAToTpapuuecKux
MIPOM3BENCHUI MOXET OBITh KOpOYE IITHACCATH JET: «...CIycTsS WATBIECAT JIET IOCie TOTro, Kak
IPOU3BEICHUE C COIJIaCHs aBTOpPa OBLIO CHIENAHO AOCTYNHBIM JUI BCEOOLIETO CBEIEHUS, TUOO0 — €CIU B
TEUeHHE MATHICCATH JIET CO BPEMEHHU CO3JIaHMS TaKOTI'o MPOMU3BEICHUS 3TO COOBITHE HE HACTYIHUT, — CPOK
OXpaHBl MCTEKAET CIYCTS NATBACCIT JEeT Mociie co3fanusi npowsBeneHus». B m. 2 Jupextusbr EC
OPEeAyCMOTPEHO YBEIUUCHHUE CPOKA OXPaHbI TAKUX MPOU3BEICHUI:

«Cpok oxpaHbl KHHEMaTorpahuuecKux 1 ayAno-BU3yaJIbHBIX IPOU3BENCHUI HcTeKkaeT yepes 70 jer
TI0CJIE CMEPTH MOCIETHETO U3 HIDKECIICIYIONINX JIUI] BHE 3aBUCHMOCTH OT TOTO, OBUIH JIM OHH COaBTOPAMHU
9THX TMPOU3BEACHUIA: TIIABHOTO PEXKICCEpa, aBTOpa CIICHAPHs, aBTOpPa CJIOB TEKCTOB M aBTOPa MY3BIKH,
CTEUATBHO HAMUCAHHBIX IS TAaHHOTO KHHEMAaTOrpauuecKoTo WK ayAH0-BU3yaIbHOTO IPOU3BEICHUSD).

IToxoxe, uro B OymymieM B CTpaHax C Pa3BUTOW KHHOMHIYCTPHEH B 3aKOHONATEIHCTBO OyIyT
BHECEHBI H3MCHEHIS, YCTAHABINBAIOIINE TOT JK€ CPOK OXpaHbI, 4To npenycMmarpuBaeT Jupexrusa EC.

UYro kacaeTcs CpoKa OXpaHbl aBTOPCKUX IpaB Ha ¢oTorpaduueckue mpousBeneHus, To bepHckas
KOHBEHIIHSI COXPAHsET 32 CTpaHAMHU-YYaCTHHUIIAMH IIPAaBO €ro YKOPayMBaTh, HO OH HE MOXKET OBITH MEHEe
25 mer. Omnako 310 monoxeHue yxe ycrapeno. M crpanst EC, m CHIA ycTaHOBHIM CpPOK OXpaHbI
aBTOPCKUX MpaB Ha (oTorpaduueckue MPOU3BEIACHHUS TAKOH ke, KaK M Ha JuTeparypHbie padothl. [lo
Horosopy BOMC mo aBTOpcKHM TpaBaM IpeycMaTpUBAETCA TO KE CaMoe: OJUHAKOBbIE CPOKH OXpPaHbI
aBTOPCKUX MpaB Ha (poTorpaduuecKie U JIUTEPaTyPHbIC TIPOU3BEICHHSI.

Poccuiickoe aBTOpckoe MpaBO YCTAHABIUBAET EAMHBIA CPOK MPaBOBOI OXpaHbl IS JHOOBIX
npousBeaeHUH. Pazmuums B (aKTHYECKMX CpPOKAaxX OXpaHbl aBTOPCKUX IIPaB HA OTAEJIBHBIC BHIBI
IPOM3BEICHUH MOTYT BO3HHMKAThH JIMIIb 110 NMPUYWHAM, CBS3aHHBIM C Pa3HBIM IOPSAKOM OIIpEIeIICHHUS
HAYaIbHOTO MOMEHTa OXpaHbl. Tak, HampuMep, KaK yKe OTMEeUYalloch, aBTOPCKOE MPaBO Ha aHOHMMHOE
IpoU3BEICHUE JAeHCTByeT B TeueHne S50 JeT mocne AaThl ero MPaBOMEPHOTO  OIyOJIMKOBaHMS;
IPOM3BEICHNS, BIIEPBHIC BBHIMYIICHHEBIE B CBET ITOCIIE CMEPTH aBTOPa, OXPaHIOTCs B TeueHue 50 jer mocie
UX BBHIITyCKa U T.]I.

4. BoccranoBieHue aBTOPCKUX NpaB: cT. 18 BepHckoii KOHBeHIUM

B cr. 18 DbepHCKON KOHBEHIUMM COJAEPIKUTCS BAXKHOE IIOJOXKEHUE, 3aTParvBarollee CTPaHBbL,
CPaBHUTEJIEHO HEAaBHO mpucoeanHuBiecs k KonpeHnuu (takue, kak Kurait, Poccus u CIIA). Dtum
TIOJIOKEHUEM TIPEIyCMaTPUBAETCS OXpaHa IMPOW3BEICHUH, KOTOpPHIE «K MOMEHTY BCTYIUICHHS ee (T.e.
KoHBeH1MM) B CHITy HE CTallK elie O0IIUM JOCTOSIHUEM B CTpaHe MPOUCXOXKIACHUS BCIIEACTBUE UCTEUCHUS



cpoka oxpansl». CormamenneM TPUIIC ot cTpan-yyacTHHII TpeOyeTcsl MOTHOE COOTBETCTBHE CT. 18 B
Ka4yecTBE YCJIOBHUS BCTYIUIEHHUsS] BO BceMUpHyIo TOproByro opranusanuio. CkazaHHOE MOKHO PacCMOTPETh
Ha cnexaytouieM npumepe. [lon Makkaptau u J[>xoH JleHHOH U3 rpynnsl «butins» Hanucanu necHio «Xouy
Jepxatb Tebs 3a pyky» okojo 1963 rona. xon JleHHOH ymep, ero coaBtop [lon MakkapTHU 31paBCTBYET.
Cpok oxpaHbl aBTOPCKUM TpaBoM B BenukoOpurtanuu ucreder uepe3 70 ner mocie cMepTd MakkapTHH.
Tenepb MpennmonokuM, YTO MEXAY rocygapctBoM «X» u BemuxoOpuranmeir mo 1998 r. He ObLIO
3aKIII0YEHO JTOTOBOpa 00 OXpaHe aBTOPCKUX IPaB, M MOATOMY HecHs «Xody aepxarth TeOs 3a pyKy» Oblia
o0mMM JOCTOHUEM B rocyaapctBe «X». Eciu 370 rocymapcTBo BCTynmiio B BepHCKYI0 KOHBEHIHIO B
1998 r., To B HEM, B IOJIHOM COOTBETCTBUM C KOHBEHIUEH, yCTaHaBIUBAeTCA PEXUM OXPAHbI IECHU,
KOTOpBIH Oyzer jmuthes eme 50 net mocie cmeptu I[lona MakkaptHu. BBenenue 3akoHa ¢ oOpaTHOM
CHJION NEWCTBHUS MOKET BBI3BATh MPOOJIEMEI IS 3BYKO3AMUCHIBAIOIINX KOMIIAHUH B CTpaHe «X», KOTOpPBIE
JI0 BCTYTUIEHUs cTpaHbl B KOHBEHINIO THPaXKUPOBAIHM 3aIIUCH MECHU «X04y AepkaTh TeOs 3a pyky». B crT.
28 BepHCKOII KOHBEHITUH TOBOPUTCS: «COOTBETCTBYIONIUE CTPAHBI ONMPEACIISIOT KaXKaas st ceOst yCITOBHS
MPUMEHEHHUS 3TOr0 NpUHIUNa». JJaHHOE MOJIOKEHHE OIMyCKAaeT HEKOTOphIe OTKJIOHEHHSA OT NPHHLIMIIA
0o0paTHOM cHUJIBI MIPU BOCCTAHOBJIIEHWH OXpPaHbl aBTOPCKHUX MpaB. [1o3ToMy B mpHUBEIESHHOM NpHUMEpPE B
CTpaHe «X» MOTYT OBITh CIeNaHbl MCKIIOUEHHS I 3BYKO3AIHCHIBAIOIIMX KOMIIAHUHM, KOTOPBIE HA TOT
MOMEHT Yy>K€ UMEJIH 3arachl CeNaHHbIX 3aMucel.

[Ipennonoxum, uyto [Ton MakkapTHU Tiepeal CBOU IpaBa Ha MecHI0 «Xo4y AepkaTh TeOs 3a pyKy»
KOMIIaHUU 3ByKo3amucu. KoMy nepelyT BoccTaHOBIEHHBIE IpaBa? B bepHCKON KOHBEHIMU IO 3TOMY
IIOBOJY HUYETO HE TOBOpPUTCA. B coOOTBETCTBUU CO CT. 18 CTpaHBl [10 CBOEMY YCMOTPEHHIO PEIIAI0T BOIPOC
BbIOOpa MEXIy MEepBBIM MpaBooOiazaTesieM W MpaBonpeeMHUKOM. 3akoHoaarenbcTBo CIIA mo stomy
BOTIPOCY B TOJIHOM COOTBETCTBMHU ¢ BepHCKOW KOHBEHIMEH pelraeT BOMPOC B MOJb3y MEPBOHAYAIBLHOTO
npaBooOIaaTes.

Bonpoc o Tak Ha3piBaeMoii 06paTHOM cuiie bepHCKOil KOHBEHIUH SIBJIAETCS 1OCTaTOYHO CIOXKHBIM U
MpPOJOJKAET  BBI3BIBaTH CHOpHl  cpeau  crneruanuctoB. Ilockonbky — Poccuiickas  ®enepanus
npucoenuHmWIach K bepHCkoi KOHBeHIMM JWImb B 1995 r., maHHBIA Bompoc NpHOOpen ocolyro
akTyanbHOCTh. Kazanoch O5l, B 11. 1 cT. 18 BepHCKO# KOHBEHITUH CONEPIKUATCS JOCTATOYHO SICHOE PEIICHUE,
a HMEHHO YKa3blBaeTcsi Ha TO, 4YTO TMOJOXKeHUs KOHBEHIMHM JOJDKHBI TIPUMEHSTBCI KO BCEM
IIPOU3BEIEHUAM, KOTOPbIE K MOMEHTY €€ BCTYIUIEHMs B CUJIy AJs CTpaHbl, NPUCOSAMHAIOLICHCS K
KonBenmum, eme He cTaiy OOLINM JOCTOSIHUEM B CTpPaHE IMPOUCXOKACHUS BCIEICTBHUE HCTCUCHUS CPOKa
OXpaHbl. YKa3aHHOE MPaBUJIO HE BBHI3BIBAJIO HUKAKUX BOMPOCOB M PA3HOUTEHHMH A0 TeX MOp, MOKa K
beprckoit korBeHnnu He mpucoenuHmiuch CIIA, 3asBuBIIME 0 HEMPUMEHEHUH IpaBuia 00 oOpaTHOM
cwie. B nocnenyromem ykazanHas oroBopka 0bita CILIA cHsTa, 0fHAKO MPENEJeHT BO3MOKHOTO OTX0/a
OT mpuHIUNa oOpaTHOM cuibl bepHckoil KoHBeHIMM OblT co3fad. llpu mpucoenunenun Poccum k
bepackoii xoneHuuu IIpaButensctBoM P® Obuto 3asBineHo, uyTo nAedcTBUEe AaHHOW KoHBeHImMH He
pacnpocTpaHsieTcss Ha NPOM3BEACHHUSA, KOTOpblE Ha JaTy €€ BCTyIUIeHHs B cuily uid Poccuiickoi
Oenepanun (13 mapra 1995 r.) yxe SBISIIUCH HA €€ TEPPUTOPHUH OOIIECTBEHHBIM JOCTOsTHMEM. Ha Harm
B3MJISLI, TTOIOOHOE 3asBIeHHE pacXoauTcsi ¢ TpeboBaHusmu 1. 1 cT. 30 bepHCKOH KOHBEHIMH, KOTOpBIE
JIONIyCKAalOT JAejaTb OrOBOPKM JIMIIb B CTPOrO OIpEeAeNeHHbIX B HeM ciyvasx. Ilockonbky cr. 18
KoHBeHIIMM 3THMHU ciIydasMH HE OXBATBIBAETCS, JIIOOBIE OTOBOPKH O HEIPUMCHEHHH OOpaTHOH CHIIBI
BepHcKoif KOHBEHIINHM HE UMEIOT HEOOX0ANMOIi paBoBoi 6a3bl. [loaToMy, Ha Halll B3I, HA TEPPUTOPUN
Poccun omKHBI 0XpaHAThCSA BCE NPOU3BEACHUS MHOCTPaHHBIX aBTOPOB U3 cTpaH bepHckoro coro3a, eciau
TOJIKO OHH €lll€ He MEePEeLUId B 00IIeCTBEHHOE JOCTOSHUE BCIIEACTBUE UCTEUCHUS CPOKOB OXPaHbl B CAMHX
9THUX CTpaHax.

7K. Bonipochl 0XpaHbl aBTOPCKOT0 MPaBa B OTHOLIEHUSIX «PA0OTHUK—PadoTOIaATETIb)»
1. IIpaBa padoToaaTeisi NPU OTCYTCTBHM TPYI0BOI0 KOHTPAKTA ¢ pa0OTHHKOM

B3anmooTHOmEeHNsT pabOTHHKAa W pabOoTOHAaTeNsl MPH OTCYTCTBHH 3aKIIOYEHHOTO MEXKAYy HUMHU
TPYZOBOTO KOHTpaKkTa MPEACTaBISAIOT COOOH OJHY M3 TeX HEMHOTOYHCIEHHBIX OO0JIACTel aBTOPCKOTO
mpaBa, KOTOpasi INPAKTHIECKH HE 3aTPOHYTa B MEXIYHApOTHBIX JOTOBOpax. Pa3zbpoc mosmmmii B
HAIIMOHAJIHHOM 3aKOHOJATEIBCTBE PA3IMIHBIX CTPAaH BEChMa 3HAUMTENICH U BaPHUPYETCS OT MO3MIUH, MO
KOTOPOH TpU HEYperyJlupOBaHHOCTH BOMNpPOCAa TPYIAOBBIM KOHTPAKTOM padOTOAATENlb CUUTAETCS
MOJTHOIIEHHBIM aBTOPOM, a pabOTHHK HE UMEeT HUKaKuX mpaBs (kak 3T1o umeet Mecto B CIIIA), 1o no3umnuwu,
AMEIOIIEH MEeCTO BO MHOTHX CTpaHaX, IO KOTOPOH NPH OTCYTCTBHH KOHTpPakTa pabOTHUK MOIyYacT BCE
HEMMYIIECTBEHHbIE NIPaBa U HEKOTOpbIE, a MHOTIa U CaMble OCHOBHBIE, UMYIIIECTBEHHbIE. B cBsA3M ¢ TeM
00BEMOM HUMYIIECTBEHHBIX aBTOPCKUX MpaB, KOTOPHIE 3aKOH MPEAOCTABISET PabOTONATENI0, CTAHOBUTCS
Ype3BBIYAHHO BaYKHBIM IIOHIMAaHHE CYTH B3aMMOOTHOIICHHN «paboTomaTenb—padOTHHK» KaK OTHOIICHHH
«3aKa3YMK — HE3aBUCUMBINA TOAPATUHUK.



Co CTOPOHBI YacTHOTO MEXKIYHAPOIHOTO IpaBa TAKKE BOZHHKAET P OYEHb BaYKHBIX BOIIPOCOB.
Ecnu pabota ocymiecTBisieTcss B cTpaHe, Ie paboTojarelb MOJyYaeT 3HAUYMTENbHYIO 4YacTb WM BCE
ABTOPCKHE TIpaBa, 4yTo ocraeTcs paboTHUKY? M HaoOOpoT, eciiu mpaBaMu 00JajaeT aBTOP-pabOTHUK, YTO
ocraercs paboronarento?

B cr. 14bis bepHCcKoil KOHBEHLIMH 3aKpeIUIEHbI CHIelHalbHbIE TOJ0KEHHUS, PErYIUPYIOILIUE BOMPOCHI
npaBooOnagaHusi B obnmacTd KuHemMaTorpaduu. DT TOJOXKEHHs MPHU3BaHBl pa3pemniats MNpoOIeMsl,
MOpOXKIacMbIe CIeAyIOmnME (aktopamu: 1) KuHemarorpaguueckue padOTHI CO3MAIOTCS COBMECTHBIMHU
YCUIIUSAMH OOJBIIUX KOJUIEKTUBOB JIIOACH; U 2) KMHOCTYAMA JOJDKHA 00JIaaTh U3BECTHON TMOKOCTBIO AJIst
TOro, YTOOBI pPEaIM30BBIBATH SKOHOMHYECKHI IOTeHIMan KuHeMmaTorpadudeckux pabor. B CIIA,
KOTOpHIC SIBIISTIOTCS BEAYIIMM MHPOBBIM IIPOM3BOIHUTENEM KHHO(UIEMOB, HE TPeOyeTCs HATHIUS KaKUX
00 CHENHANBHBIX MTPABUII, TOCKOJIBKY MPAKTUIECKH BCE, KTO 3aHAT B MMPOU3BOJACTBE (DHIIBMOB, SIBITIOTCS
HAHATBIMH paboTHMKaMH. B COOTBETCTBMM C TeM, 4YTO 10 AaMEPUKAHCKOMY 3aKOHOAATENbCTBY
paboTonarens SBISETCS 0ONamaTelieM aBTOPCKHX IIpaB, OH k€ M OyJIeT CUYMTAThCS aBTOpOM (uibpma.
OpHako B TeX CTpaHax, TNl CYNIECTBEHHBIC MPaBa UMEIOT PaOOTHUKH, KHHOKOMIIAHUSM UISI TOTO, YTOOBI
MOJYYUTh UMYILIECTBEHHbIE IpaBa Ha (PHIIBM B COOTBETCTBUU C 3aKOHOAATEIHCTBOM 00 aBTOPCKHX MPaBax,
MpUIETCS 3aKIIOYUTh MHUCHMEHHBIA JTIOTOBOP 00 YCTYyNKe MpaB ¢ KaKAbIM paboTHMKOM. M maxe B 3TOM
CUTyalnu pabOTHUK MOXET 00XKaloBaTh HApYIICHHE CBOMX HEHMYIICCTBCHHBIX TIpaB B Clydae, KOTaa
(ubpM 1yOnMpoBacs Ha MHOCTPAHHBIH SI3bIK WM CHaOXkajcs cyoTuTpaMu. UYTOOB! CHATH 3Ty NpoOieMy, B
crateio 14bis KonBeHiny 0610 BKIIOYEHO ITOJT0KEHHUE O TOM, YTO:

«2) (6) B ctpanax Coro3a, 3aKOHOJIATEITLCTBO KOTOPHIX BKJIFOUACT B YUCIIO BJIAJIENBIIEB aBTOPCKOTO
npaBa Ha KMHeMaTorpauueckoe NMpou3BeCHUE aBTOPOB, BHECUIMX BKJIAJ B €O CO3JaHHE, dTH aBTOPBI,
€CJIM OHM 00sI3aJIUCh BHECTH TaKOH BKJaJ, HE BIpaBe MPH OTCYTCTBHU JHOOOTO MPOTHBOIOIOKHOTO HIIH
0c000T0 YCIIOBHSI, IPOTUBUTHCS BOCIIPOU3BEICHUIO, PACHPOCTPAHEHUIO, MyOIMIHOMY NIPENCTABICHUIO U
HCTIOJIHEHHIO, COOOIICHUIO IO IMPOBOJAAM Ul BCEOOIIEro CBeNeHWs, Iepemade B 3Qup wim Jodomy
JpyroMy mIyOJMYHOMY COOOIIEHHIO HPOM3BEICHMS, a TaKXKe CYOTUTPOBAHUIO U IyONHPOBaHUIO €rO
TEKCTa».

OpHako Takas (GopMyIHpPOBKa MOXKET JaleKO 3aBECTH. B OTHOIIEHHWM HEKOTOPHIX yYAaCTHHKOB
MPOU3BOICTBA (DUIIbMa, UTPAIOIIKUX 0C000 BaXKHYIO POJIb, TPYAHO MPEAIONOKUTh, YTO OHH aBTOMATUYECKH
YCTYIIAT CTYIWH CBOM IpaBa. [103ToMy B JaHHYIO CTATBIO OBUT BKIIOUCH CIEAYIOIINI ITyHKT:

«3) Ecnm HanuoHaNbHBIM —3aKOHOMATENBCTBOM HE YCTAHABIMBACTCS HHOE, IIOJIOKCHUS
BBIIIEYKa3aHHOTO TNyHKTa (2)(0) HEe NPUMEHSIOTCS K aBTOpaM CIEHAapHeB, TUATOTOB M MY3BIKaJbHBIX
MPOU3BEJICHHUI, CO3JJaHHBIX JIJISl MOCTAHOBKH KMHEMAaTOrpa(uyecKoro MpOU3BEICHHUS, U K €r0 pexkHuccepy-
MIOCTaHOBIINKY». Kakue OBl BO3MOXKHOCTH HH INPEIyCMAaTPHUBAINCH HAIMOHAIBHBIM 3aKOHOIATEIHCTBOM,
KUHOCTYIUM Ha TMpPaKTHUKE PEryJIHpPYIOT CBOM OTHOIICHHUS C aBTOpaMU CLEHApUeB, IUAIOTOB U
MY3BIKaJbHBIX ~MPOM3BEACHUH MW C PeXHCCePaMU-TIOCTAHOBIIMKAMH JIETAIBHBIMA  MUCHhMEHHBIMU
KOHTPAKTaMH.

B poccuiickoM aBTOpPCKOM IpaBe MpoOieMa CIyKEeOHBIX NMPOU3BEACHHUHA pEIIAeTCs CICTYIOIIHM
obpazom. CaMO HOHSTHE «CIIy>keOHOE IPOU3BEICHUE» 3aKOH HE PACKPBIBACT, OTHOCS K HX YHCIY
IPOM3BEICHHNS, CO3/IaHHBIC B ITOPSAKE BHIITOIHEHUS CIIY)KEOHBIX 00s3aHHOCTEH WM CIYKeOHOTO 3aJaHus
pabotonarens (ct. 14 3akoHa P® «OG6 aBTOPCKOM TpaBe U CMEXHBIX ITpaBax»).

IOpunnyeckass Hayka U cyneOHas MpaKTHKa BHOCAT B ATO MOHATHE OOJBIIYIO OMPENEIEHHOCTh U
CTaBAT €r0 B M3BECTHBIC PaMKH. B WacTHOCTH, MpOM3BEACHUE MOXKET CUUTATHCS CO3IAHHBIM B MOPSIIKE
BBIITOJTHECHUS CITY’KEOHOTO 3aIaHHS TOJIBKO TOT[a, KOT/Ia COMEpKaHUEeM TaKOTO 3aIaHUs SBISICTCS IMEHHO
co3laHue npowusBeneHus. Hepenko mpu3HAaKoM Cly>K€OHBIX MPOU3BEIACHUU SBISETCS OTHECEHHE UX K
TUTAHOBBIM pa0OTaM COOTBETCTBYIOUINX HAYYHO-HCCIIENOBATENBCKUX YUpPEXKIESHUH Wi By3oB. Hapsay c
IUTAHOBBHIMH PabOTaMHU CIyXEOHBIMH OOBIYHO TPH3HAIOTCS ITPOM3BEACHUS, CO3IaBacMble B MOPSIKE
BBIIIOJIHEHUSI CIIY)KEOHBIX O0OSA3aHHOCTEH IUTaTHBIMU COTPYIHHKAMHM pEAAaKIHMHA Tra3eT M JKypHaJOB,
KUHOCTYIWH, palioBelaTeIbHbIX OpraHu3aluii u T. . Eciu ske mpou3BeieHre MTaTHOTO COTPYAHHUKA He
CBSI3aHO HEMOCPEICTBEHHO C €0 TPYAOBBIMH O0S3aHHOCTSIMH, OHO CITy’KEOHBIM HE SIBISICTCA.

OcCHOBHBIE OCOOCHHOCTH TIPAaBOBOTO DPEXKHMa CIYKCOHBIX IPOM3BEICHUN 3aKIIOYalOTCS B
crenyromeM. Bo-miepBrIX, poccuiickoe aBTOPCKOE 3aKOHOAATEIBCTBO UCXOAUT U3 TOTO MPUHIUITHAIEHOTO
MIOJIO’KEHHSI, YTO ABTOPCKOE MIPAaBO HA HETO NMPHHAICKHUT €r0 aBTOPY. DTUM OHO CYIIECTBEHHO OTIIMIACTCS
OT 3aKOHOJATENbCTBA MHOTHX CTpaH, MPU3HAIOIIETO OONamaTelleM aBTOPCKHX IIpaB Ha MpPOH3BEICHUE
paborojarens, MO 3aJaHUI0O KOTOPOrO OHO Cco3laHO. ABTOpckoe mpaBo Poccum uckmodaer 3aech
IpaBONpPEeEeMCTBO  paboromarens UM COXpaHSAeT BCE OCHOBHBIE AaBTOPCKHE IPAaBOMOYHMS 32
HETIOCPEACTBCHHBIM CO37aTelieM. B 9acTHOCTH, aBTOp MOJB3YyeTCs IPaBOM Ha MMs, IPABOM Ha 3alIHUTY
peryTalnuy, mpaBoM Ha 0OHApOJOBaHUE MPOU3BEACHUS U T. A. DTO O3HAYAET, YTO PabOTOAATENb HE MOXKET
0e3 cormacus aBTopa ceiaTh IPOU3BEACHHE JOCTYNHBIM AJ MyONuKH, HE BIpaBe 0e3 corjacus aBTopa
BHOCHUTH B HETO KaKHe-THOO M3MEHEHHUs H T.II. OIHAKO MPaBOMOYMS aBTOpa HE HOCIT HEOTPAHUIEHHOTO
XapakTepa. YUuTBIBaeTCs, 4TO paboToAarenb Mopydyan aBTOPY CO3laTh MPOU3BENEHHE Ui TOTrO, YTOOBI



OHO MOTJIO OBITH UCIIONB30BAHO IS OTPENEIICHHBIX meieid. [109ToMy XOTs 32 aBTOPOM B COOTBETCTBHUH C
TOCIIOJICTBYIOLIEH TOKTPUHOU COXpaHSeTCcs BO3MOXKHOCTh PeIIaTh BOMPOC O TOTOBHOCTH MPOHU3BEACHUS K
00HApOJOBAaHUIO, CUUTAETCS, YTO OH 00s3aH JIaTh TaKOe€ paspellleHHe, TaK KaKk MHAa4Ye ero oTka3 OyneT
paclieHeH Kak HapylIeHne TPYIOBBIX 00si3aHHOCTeH. TOYHO Tak w:e aBTOP HE MOXET BOCIIPEIISATCTBOBATh
TOMy, 4YTOOBI Ha THUTYJIBHOM JIMCT€ WJIM B BBIXOAHBIX IAHHBIX OBUIM YKa3aHbl HAUMCHOBAHUC WM
ouIaTBHBIN CHMBOJI OPTaHU3ALMH, B paMKaxX KOTOPOH CO3AaHO MPOU3BEICHHUE.

Bo-BTOpHIX, CO3MaHNEe TMPOU3BEACHUS TI0 33JaHUI0 paboTONATENsI CaMBbIM CYIIECTBEHHBIM 00pa3oM
BIIUSIET Ha peXuM ero ucnoib3oBanws. CormacHo m. 2 ct. 14 3akona P® «OO6 aBTOpCKOM TpaBe
CMEXHBIX MpaBax» UCKIIOUUTENbHBIC MpaBa Ha UCIOJIb30BaHHUE CIY)KEOHOTO MPOU3BEJCHUS MPUHAICKAT
JIMIy, ¢ KOTOPBIM aBTOP COCTOUT B TPYZOBBIX OTHOIIECHUSAX (PabOTOATEINIO), €CIIH B JOTOBOPE MEXIY HIM
7 a BTOPOM HE IPEIyCMOTPEHO MHOE. JTO 03HAJYaeT, YTO aBTOp He BIpaBe Oe3 coriacus paboTomarens
nepesaTh CO3JJaHHOE UM TPOHM3BEACHWE Ui MCIONB30BaHMS IpyruM nunaMm. Hampotus, paboTtomarens
MOXET KaK HCIIOJIb30BaTh TAaKOE IPOM3BEICHHE B CBOMX COOCTBEHHBIX HHTEpEcax, TaK M BBHIJABATH
paspelieHns Ha ero HCIOJIb30BaHUe TPETHUM JTUIIaM.

Kak BuanuM, 1o cpaBHEHHIO C paHee ACHCTBYIOIINM 3aKOHOATEILCTBOM BOMPOC 00 MCIOIB30BaHUU
CITy’)kKeOHBIX TIPOHM3BEJICHNN B HOBOM 3aKOHE pelaeTcst 6oyiee KeCTKUM TS aBTOpoB oOpa3zom. HamomHuM,
9r0 paHee paboTomaTeNh ABTOMATHYECKH MNpPHOOpETa] NpaBO Ha HCHONB30BaHHE CIIy:KEOHOTO
MIPOU3BEJCHU JIUIIH CITIOCOO0M, 00YCIOBIEHHBIM LIETbIO CIYKEOHOTO 3aJaHMsl U B BBHITEKAIOIIUX U3 HETO
npenenax. Hampumep, KHUHOCTYIMsI MOTJIa HCIOJB30BaTh CO3JAaHHBIE MO €€ 3aJaHHI0 KOCTIOMBI H
JEKOPALUH IS TIOCTAaHOBKU (DMIIbMa, HO YTOOBI MCIIONIB30BATh MX U M3JAHMS aNb0OMa pempoyKIHi,
OHa JOJDKHAa ObUIa MOJYYHTh Ha 3TO ocoboe paspemieHue aBTopa. Kpome Toro, mpunsteie B 1991 r.
OCHOBBI TPa)X/JIaHCKOTO 3aKOHOJATENIbCTBA OTPAaHUYWIM TIpaBa paboTojarenss Ha HCIOJB30BaHHUE
MPOU3BEJICHUS 3 ToJjlaMH ¢ MOMEHTa MpeJcTaBieHus npousBeaeHus (cr. 140). Hakonem, cam aBTop He
JIMIITAJCSI BO3MOXKHOCTH HCIIOIh30BaTh CBOIO paboTy criocodaMu, He 00YCIIOBICHHBIMH IIETBIO CITY:KeOHOTO
3amanus. HampumMep, mTaTHBIA Au3aifHEp, MO 3CKH3aM KOTOPOTo paboToAaTeNb BBITYCKANl MPOU3BEICHUE
JIIM, Mor 3akiIiO4HTh JOTOBOpP Ha HM3JIaHUE CBOMX pabOT, €CJIM TOJBKO 3alpeT Ha Takhe NEHCTBHS He
COJIepIKalICs B €T0 IOTOBOpPE C paboToaaTeNeM.

3akoH P® «O0 aBTOPCKOM MpaBe U CMEKHBIX MPaBax» 3aKperuisieT 3a paboTogareneM Bce mpasa Mo
HCTIONIE30BAHUIO TIPOM3BE/ICHHS, B TOM YHCJE IO HCIONB30BAaHHUIO €TO TaKUMH CIIOCOO0aMH, KOTOpPBIE HE
CBSI3aHBI MPSIMO CO CIYXECOHBIM 3aJaHheM, a TakKe HUCXONUT U3 TOTO, YTO COOTBETCTBYIOIIWE IIpaBa
NEePeXosaT K paboTomaTeN0 Ha BECh CPOK UX AeiicTBuA. OAHAKO 3TO SABISIETCS JULIL OOIMM MPaBUIIOM,
MpPUMEHSEMBIM TOTJA, KOTJa B JIOrOBOpe' MEXAy paboTojaTesieM W aBTOPOM HE IMPEelLyCMOTPEHO HHOE
CTOpOHBI MOTYT JOTOBOPHUTHCS O TOM, YTO paboTomarens MPHOOpETaeT IpaBa JUIIb HA HCIONb30BaHUE
MIPOU3BEJICHHUS B LENAX, OOYCIOBICHHBIX CIYXEeOHBIM 3aJlaHUEM, U O TOM, YTO CPOK JAEUCTBHUS €ro mpas
OTPaHUYHMBACTCS ONPENEICHHBIM MIEPHOAOM, H T. 1.

B-Tpersux, 0coObiM 00pa3oM pernraeTcsl BOIMPOC O BO3HATPAKICHHUU 34 UCIIOJIb30BaHHE CITYKESOHBIX
mpou3BeneHuid. Panee nelicTBOBaBIee 3aKOHOMATEIBCTBO HCXONWIIO W3 TOTO, YTO HX CO3JaHUE YXKe
oriaueHo 3apaboOTHOH MiaToi aBTOpa W MOTOMY, IO OO0IIeMy MpaBHIY, HE MpPeayCMaTpUBalO BBIILIATY
aBTOPY [IOTIONHHUTEIFHOTO BO3HATPKACHUS, 3a WCKIIOYEHHEM CIIydacB, NPSMO YCTAaHOBIICHHBIX
HOPMAaTUBHBIMH aKTaMu. HBIHE B aBTOPCKOM 3aKOHOJATENBCTBE YKA3bIBACTCS, YTO pasMep aBTOPCKOTO
BO3HATPaXKJCHHS 33 Ka)XIbI BUJ HCIOIB30BaHUs CIyKEOHOTO MPOU3BEACHUA U MOPAJOK €ro BBIILIATHI
YCTaHABJIMBAIOTCS JOTOBOPOM MEXy aBTOPOM H padboromateneM (1. 2 ct. 14 3akona P® «O06 aBTOopckom
IpaBe W CMEKHBIX IIpaBax»). JlaHHas HOpMa IO3BOJIET CAEIATH BHIBOJA, UTO OTHBIHE HCIOJIH30BAaHHE
CIIy’KeOHBIX MMPOU3BENICHUH, IO O0IIeMy MpaBUIly, MTOAJIEKUT NOMOJHUTENbHON omaTte. KoHneuHo, ecnu B
KOHKPETHOM JIOTOBOpPE aBTOp OTKa3aJicsi OT TOJYYCHUs BO3HAIPa)XIEHUS CO3JIaHHOTO B TIOPSJKE
BBIITOJTHCHUS CITY)KEOHOTO 3afaHus, 3TO He OyJeT HapylieHHeM 3akoHa. Ho eciam Mexmy cTopoHaMu
BO3HUKAET MO 3TOMY MOBOAY CIIOP U OHM HE MOTYT MPHUHUTH K COTJAIIEHHIO, aBTOP MOXXET TOOMBAThCS
3aIUThl CBOMX MpaB B cyAeOHOM mopsijake. [Ipuyem aBTop BIpaBe MpEeTEHA0BATh HA MOTyYeHHE 0cO00TO
BO3HAIPAKICHUS 32 KAXKIBIA BUJI MCIIOIB30BAHHUS CBOCTO IIPOU3BEICHNS.

B-ueTBepTHIX, poccHiickoe aBTOPCKOE MPaBO UCXOTUT U3 TOTO, YTO OTHOIICHHS MEXKIY aBTOPAMH,
CO3/IAIOIIUMH MTPOU3BEICHHSI B IOPSAKE BBHITIOTHEHHUS CITYKEOHBIX 00s3aHHOCTEH HITH CITYKeOHOTO 3aJaHHsI
paboromarens, M WX pPadOTOAATEISIMH PETVIAMCHTHPYIOTCS 3aKIIOYEHHBIM MEXIY HHMH TPYIOBBIM
JIOTOBOPOM WJIM KOHTPAaKTOM. JIaHHBEIA IOroBOp (KOHTPAaKT) MOXKET, B YaCTHOCTH, HpEIyCMaTpUBAThH
COXpaHEHHE IpaB Ha HCIOJb30BAaHUE CO3JaHHBIX MPOU3BEJACHHUI 3a aBTOPOM, BKIIIOYATh YCIIOBHS
UCTIONIB30BAHUSL  CIY’)KEOHBIX  IPOM3BEICHHH, YCTaHABIMBATH TIOPAIOK OIpEACICHUs  pazMepa
MIPUYHTAIOIIETOCS aBTOPY IOMOJIHUTEIHHOTO BO3HATPKACHUS, a TakKe COIep)KaTh HHBIC YCIOBUS, HE
MPOTUBOpeUaIine JeiCTBYIONIEMY 3aKOHOAaTeabCTBY Eciii B TakoM A0roBope (KOHTPAKTe), 3aKI0YEHHOM
npu HaiiMe paboTHHKA MO0 yXe B MEPHOA €ro padoTHl, 3TH yCIOBUS HE ONPEAEIEHBI, IPABOBOH PEXXUM
CITy>K€OHBIX TTPON3BEICHIH, B3AaUMHBIC IIPaBa M 00s3aHHOCTH CTOPOH YCTAHABIMBAIOTCS Ha OCHOBE TPABUII
JEHCTBYIOIIETO 3aKOHOAATENbCTBA. 3aKIIOUEHHs MEXIy pabOTHHKOM-aBTOpOM U paboTojmaTesieM —



MIOJIb30BATENIEeM TPOM3BEICHUS KaKOTO-THOO OCO0Or0 aBTOPCKOTO JOTOBOpAa 3aKOH HE TpedyerT.
COOTBETCTBEHHO Ha OTHOLICHHUS MEXIy paOOTHUKOM U paboTogaTeNieM HE pacHpOCTPaHSIOTCA Te
TpeOOBaHMS, KOTOPHIE MPEABABISIOTCS 3aKOHOM K aBTOPCKHUM JIOTOBOPAM, B YAaCTU OCTH, NPABUIIO O TOM,
YTO IPEIMETOM JI0T0OBOpA HE MOT'YT OBITh IIpaBa Ha UCIOJIb30BaHKUE MIPOU3BEACHUN, KOTOPHIE aBTOP MOXKET
co3zaath B OyaymeM (1. 5 cT. 31 3akona PD «O06 aBTOpCKOM MpaBe U CMEXHBIX [IpaBax»).

B-nisaTHIX, TPUMEHUTEIBHO K CO3AaHHBIM B MOPSAIKE BBHITOJHEHHS CITYy>KEOHBIX O0S3aHHOCTEH Win
CITy>keOHOTO 3a1aHus paboTomaATe s YHIUKIONEIISM, SHIIMKIONEANISCKAM CIOBAPSIM, TIEPHOANICCKAM U
MPOAOIDKAIOIIMMCS COOpDHHKAaM HAay4HBIX TpPYAOB), ra3eTaM, >KypHajlaM W JAPYTHM MEPUOAUYECKHM
W3JIaHUSIM 3aKOH YCTaHaBJIMBaeT 0o0Jee JKEeCTKUH TPaBOBOM pEXHM, 4YeM K JPYTHM CIy>KEOHBIM
MPOU3BEJCHUAM. B TaHHOM cilydae NeicTByeT mpaBuilo, ycTaHoBiIeHHoe 4. 1 m. 2 ct. 11 3akoHa P® «O06
ABTOPCKOM IPaBe M CMEXKHBIX IPaBax», B COOTBETCTBUU C KOTOPHIM H3JATeNsM YKa3aHHBIX H3IaHUHU
IpUHAJUIeKAT UCKIIOUNTENbHBIE [IpaBa HAa UX HCIIOIB30BaHUE. DTO, HAIPUMED, 03HAYACT, YTO >KypHAIIHCT
wi oTorpad, HaxoAAIIMecs U IMTaTe ra3eThl, He BIpaBe, OMHupasch Ha M. 2 cT. 14 3akoHa, IPEeTEHI0BATh
Ha TOJyYeHHEe 0COOOr0 BO3HATPAXKICHHS 32 HCIIONB30BAHHE Ta3eT O Marephalia, CO3JaHHOTO WMHU B
MIOPSAKE BBITIOJHEHUSI CBOUX CIYKEOHBIX 00A3aHHOCTEW WM CIyX)eOHOro 3aJaHus CBOETO paboTonaTessl.
[Ipenmonaraercs, 9To MX TBOPYECKUIl TpyJ, OIUIaTa KOTOPOrO OOBIYHO y BSI3aHA C KOJMYECTBOM
MepelaHHOr0 WMMH Ta3eTe MarepHuaia, YXKe IIOJIHOCTBIO OIUIaueH Tra3eToi, W MocienHss npuodpena
UCKJIIOUUTENIPHOE TPaBO HA MCIOIB30BAaHHE ATOTO MaTepuana. MIMeHHO 1o 3Toil mpuuuHe B 1. 4 cT. 14
3akona P® «OO6 aBTOpCKOM TIpaBe M CMEXHBIX IpaBax» yKa3aHO Ha TO, YTO OOIMME IpaBUIa,
JICHCTBYIONIME B OTHOIICHWH CIY)XKeOHBIX mpousBeneHuid (M. 1—3 cr. 14), Ha co3maHue B TOPSIKE
BBIMIOJIHEHUSI CIY>KEOHBIX OO0SM3aHHOCTEH WM CIIy:)KeOHOTro 3aJaHusi paboTofareis SHIUKIONEIUH,
SHIMKJIONEINYECKHUX CIOBApel, NEPUOTUIECKUX U TPOIOJIKAIOIINXCS COOPHUKOB HAYYHBIX TPY/IOB, Ta3erT,
JKYpHaJIOB U APYTUX MEPUOANYECKUX U3JaHUN HE paclpOCTPaHAIOTCS.

Henb3st He oTMeTuTh, uTO MHOTHAA M. 4 cT. 14 3akoHa P® «OO0 aBTOPCKOM MpaBe W CMEXHBIX
MpaBax» MBITAIOTCS MPUAATh COBEPIICHHO WHOE 3HaYeHHEe, a MMEHHO JI0Ka3aTh, YTO M3/JaTEeNId MOJOOHBIX
U3IaHUN BOOOIIE HE MPUOOPETAIOT UCKIIOUUTEIHHOTO IpaBa Ha HUCIIONB30BAaHAE MATEPHAJIOB, CO3IAHHBIX
UX IITaTHBIMH aBTOPAaMH B TOPSIIKE BHITOTHEHUS CITy>KEOHBIX OOs3aHHOCTEH HIIM CITYKEOHOTO 3adaHus, H
YTO MpaBa Ha 3TH MaTepUajbl COXPaHAIOTCS 3a UX aBTopaMu. [Ipu 3ToM moMumo 1. 4 cT. 14 anennupyioT K
49, 2 m. 2 ct. 11 3akoHa P® «O0 aBTOpCKOM IpaBe W CMEXHBIX MpaBax», TJE yKa3bIBa€TCSA HA TO, YTO
«aBTOpPbI TPOU3BENEHUI, BKIIOYEHHBIX B TaKHE MW3JaHUS, COXPAHAIOT HCKIIOUUTENIbHBIE IpaBa Ha
WCTOJIb30BAHKUE CBOUX MPOU3BEACHUI HE3aBUCUMO OT M3/IaHUS B LIETIOM.

Kak npencrapisiercsi, Takoe TOJIKOBAHUE 3aKOHA HE MMEET HUYETO OOILIEro ¢ €ro JeHCTBUTEIbHBIM
CMBICJIOM. YKa3aHHE 3aKOHAa Ha COXPAHEHHUE 3a aBTOpaMM HCKIIOUUTENBHBIX IIpaB Ha MCIIOJIb30BaHHUE
CBOHX NPOM3BEACHUN HE3aBUCHUMO OT U3JAHMS B 1I€JIOM O3HA4YaeT JUIIb TO, YTO JH0O0H aBTOP, B TOM YHCIIE
U HaxOASLIMHCS B IITaTe paboTomaTersl, KOTOPHIH Mepenan CBOE MPOM3BEACHUE IS UCIIOIB30BaHUS B
rasere, JKypHajle, INPOAOIDKAIOMIEMCS COOpHHKE M T.OI., HE JIMIIACTCS IIpaBa HCIIOJNB30BATh CBOE
Mpou3BeIecHHEe B HWHOU (hopMEe M WHBIM CIIOCOOOM, KOTOpHIE HE COBHANAIOT ¢ (HOPMOH M CIocoOoM
UCTIONIB30BAHUSI €r0 TPOU3BEACHHS H3AaTENeM Ta3eThl, XXypHalma M JAPYroro HEepHOAMYECKOTO WIN
npojoipKarolierocs u3naHus. Hampumep, IITaTHBIM JKypHAJUCT Tra3eThl HMEET IIpaBO U31aTh
oITyOJIMKOBaHHBIE UM B Ta3eTe MaTepHalbl B BHIC OTHENFHON KHUTH WM IepepadoTaTh CBOIO CTAThIO B
MPOU3BEJCHUE JPYroro KaHpa;, Y4YeHbIH, OMmyONMKOBaBLIMI CBOE MPOU3BEJCHHE B MPOJOIKAIOLIEMCS
HAy9YHOM COOpHHKE By3a, B KOTOPOM OH PadOTaeT, MOKET BKIIIOUMTH €r0 B Ka4eCTBE COCTaBHOW YaCTH B
CBOIO MOHOTpaduio, u T.I. JJaHHOE MOHMMaHKE 3aKOHA MOJTHOCTHIO COTJIACYETCS C TaBHO CIIOXKUBIIEHCS B
Poccun npakTukoil.

3aTpoHYTHI BOIPOC MMeEET OOJBIIOE MPAKTHYECKOE 3HAYeHHE. B 4acTHOCTH, HEpEeOKH Ciydaw,
KOrja raseThl, HE IIOJIy4YMB COOTBETCTBYIOIIETO pa3pelIeHUs, IeperneyarbiBaloT — MaTepuasbl,
OIMyOMKOBaHHbIE JPYTMMHU ra3eTamu. lIpm STOM [dOKasbIBaeTcs, YTO Taszera, MaTepual KOTOpOil
neperneyaran 6e3 ee corjacusi, He MOXKET Jake BBICTYNATh B 3aIUTY CBOMX HApyLICHHBIX HHTEPECOB, TaK
KaK He 00JlaJlacT HUKaKMMHU TpaBaMH Ha OIyOJMKOBAHHBIA €0 MaTepwal, XOTs Obl OH M OBbLI CO3IIaH e¢
ITaTHBIM aBTOPOM. Takasi MO3WIus SBISETCS, 0e3ycIoBHO, ommOouHOH. ['a3era, Kak u moboe mpyroe
HNEepUOANYECKOE MM NPOJOIDKAIoNIeecss M3aHue, Ha KOTOpOe paclpocTpaHsiercs AeWctsue m. 2 cT. U
3akoHa P® «OO0 aBTOpCKOM MpaBe W CMEXKHBIX IpaBax», MPUOOpETaeT HCKIIOUUTENhLHBIC IMpaBa Ha
HCIIONIb30BaHUE KaK M3aHUS B LIEJOM, TaK U KaXJIOTO OTIACJIBHOIO MPOU3BENEHHS, BKIIOYEHHOTO B HETO,
€CJIM peub UJET O TAKOM K€ CIocoOe MCIONb30BaHUs Npou3BeaeHus [103ToMy OHa MOXKET BBICTYNATh B
Ka4eCTBE UCTIA B 3aIIUTy CBOMX HAPYIIEHHBIX paB 0e3 KaKoro-Iudo CIennalbHOr0 YIPaBOMOYHBAHUS Ha
3TO CO CTOPOHBI CBOMX IITATHBIX COTPYAHUKOB, YCHIMSIMH KOTOPBIX OBUIM CO3JaHbl 3TH MaTepuaisl. Eciu
K€ JIeN0 KacaeTcsi HECaHKIMOHMPOBAHHOTO HCIMONB30BaHMUs IMOMELIEHHBIX B Ta3eTe NPOU3BEACHUIN
HEIITAaTHBIX aBTOPOB, TO PEIICHUE BOMPOCA O TOM, KTO MOXKET BBICTYIIaTh B Ka4eCTBE HMCTIA (Ta3eTa WUiH
caM aBTOp NPOM3BEACHHUs), 3aBUCUT OT XapakTepa M YCJIOBUH TOrO0 aBTOPCKOTO JOrOBOpa, KOTOPBII
3aKIIIOYEH MKy ra3eToi U TaKUM aBTOPOM.



2. OrpannyeHue cB00OAbI TPYAOBOI0 KOHTPAKTA MeKAY Pa00THUKOM U padoToaaTteiieM

B Ttex crpaHax, rJe aBTOpCKHME IIpaBa 3aKpeIUIIOTCS 3a padoTojareneM, HE CYIIECTBYET
OTpaHMYCHHUH B YaCTH YCTYNKH IpaB padoromareieM paOOTHUKY. B Tex ke cTpaHax, rae 3a pabOTHHKOM
3aKpEIUIAIOTCA HEMMYIIECTBEHHbBIE, @ B HEKOTOPBIX CIIydasx U UMYIIECTBEHHbBIE MpaBa, 4aCTO UMEET MECTO
OTpaHHYCHHE BO3MOXKHOCTEH YCTYIKH 3THX NpaB. Hike MBI OCTaHOBUMCS Ha PaCCMOTPEHHH OTPaHHUYCHUI
YCTYIIKM UMYIIECTBEHHBIX IIPaB.

3. UmyiecTBeHHBIE TIPaBa 00J1a1aTejis aBTOPCKOIo NMpaBa
1. Beenenue

ABTOpCKOE MPaBO — 3TO UHCTPYMEHT YPAaBHOBEIINBAHUS HHTEPECOB MEXY aBTOPaMHU, U3JaTEIIMU
u obmectBoM. 1o aTol npuunHe obnagaHue aBTOPCKUMHU ITPaBaMy HE HOCUT HEOIPAaHMUEHHOIO XapakTepa,
uX O0BEeM YETKO ouepuyeH 3akoHojaTenscTBOM. B bepuckoit konBeHuuu u B Cormamenun TPUIIC
nepevyrcieH MUHUMYM TeX MpaB, KOTOPBIC KaX/1asi CTpaHa J0JDKHA MPEIOCTaBIATh 00J1aIaTeNt0 aBTOPCKUX
npaB. CTpaHbl CBOOOJHBI B TOM, YTOOBI YBEIMUYUTh UX 00BEM, HO CAETIaTh 00bEM MEHbIIE MUHUMyMa OHU
He MoryT. B BepHCKOW KOHBEHIIMM HCIOJB30BaH TEPMHH «HCKIIOYUTENbHBbIE MpaBay». [ljis aBTOPCKOTO
IpaBa 3TO OYEHb BAXKHBIH TeXHHYECKUH TepmuH. OH O3HA4YaeT MPaBO: a) 3aHUMATHCA ONpEACICHHOMN
JEeSITEIEHOCTBIO TIOCTONBKY, TIOCKOJBKY €10 HE HapyIaloTcs INpaBa APYTHUX JIMI U 0) Mpeaynpexaath
3aHATHE STUM KOHKPETHBIM BHJIOM JESATEIBHOCTH CO CTOPOHBI APYTHX JIMLI.

B pesynbrate co3maHus MPOW3BEACHUS HAYKH, JUTEPATyphl U UCKYCCTBAa €r0 aBTOp MPHOOpeTaeT
psix cyOBEKTUBHBIX aBTOPCKHX IPaB KaK JIMIHOTO HEMMYIIECTBEHHOTO, TaK M IMYIIIECTBEHHOTO XapaKTepa
OTu mpaBa B AEHCTBYIOIEM aBTOPCKOM 3aKOHOAATEIbCTBE U B JOKTPUHE aBTOPCKOTO MPaBa TPaJULlHOHHO
UMEHYIOTCSl  UCKAHOUUMEeTbHbIMY. TeopHusl HCKIIOUUTENBHOCTH aBTOPCKUX IMpaB Oblla  JIE€TaJBHO
pa3paboTaHa emie B pycCKOH JOPEBOIOHOHHOM auTepaType. [1o MHeHMIO OOJIBITMHCTBA YUEHBIX, IPH3HAK
HCKIIIOYUTENBHOCTH O3Hauall MPeke BCEro MOHOMOIMIO 00J1a1aTelis aBTOPCKOTO MpaBa Ha UCIOJIb30BaHUE
MIPOU3BEICHHUS.

B coBerckuii nepuos oLeHKa HUCKIIOYUTEIbHOCTH aBTOPCKUX MpaB CYIECTBEHHO U3MeHMIach. OHa
CTajJa TPaKTOBaThCA B OONBIIMHCTBE pabOT Kak HEOTUYKIAEMOCTh, HEOTTOPKUMOCTD aBTOPCKUX IPaB OT
JUYHOCTH aBTOpa B TEUEHHE BCEH €ro KM3HH, HEIOIMyCTUMOCTh MEPEHECEHHsI aBTOPCKUX MPaB Ha JIpyroe
muno. [IpakTH4eckuM cIeICTBUEM TaKOTO MOX0a CTal BBIBOJ O HEJIOMYIIEHUH aBTOPCKHUX JOTOBOPOB 00
YCTYIIKE aBTOPCKUX IpaB, KOTOPHIH Hallles U3BECTHOE MOAKPEIUIEHNE B 3aKOHOAATEIbCTBE.

C npunsteM 3akoHa 00 aBTOPCKOM IpaBe, B KOTOPOM aBTOPCKHE IpaBa TAaKXKE TPAKTYIOTCS Kak
WCKJIFOUUTENIbHBIC, TPOU30ILIIO BOCCTAHOBICHHE HMCTHHHOTO CMBICNIA TMOHITHA HCKIIOYUTEIHHOCTH
aBTOPCKUX MpaB. 3aKOH MPHU3HAET, YTO TOJIBKO caM OO0JIafaTeNs aBTOPCKOTO IpaBa MOXKET pEIIaTh BCE
BONPOCHI, CBA3aHHbBIE C OCYILECTBIEHHEM AaBTOPCKUX MPABOMOYMH, U MPEXKIE BCEro € HCIOJb30BAaHUEM
MIPOU3BE/ICHHUS.

JeficTByrolee 3aKOHOJATENBCTBO 3aKPEIISET 32 CO3/ATESIMU MPOU3BEECHUN TOCTATOYHO MHOTO
MIPaBOBBIX BO3MOXHOCTEH. B pa3HbIxX cTarhsx 3akoHa PO «O0 aBTOpPCKOM MpaBe U CMEXHBIX MPaBax» OHH
UMEHYIOTCS TO aBTOPCKMM MpPaBOM B LIE€JIOM, TO aBTOPCKUMH INpaBaMH, TO OTIAECIBbHBIMU aBTOPCKUMHU
paBoMouusiMHU. B 3Toil cBsI3M B 10pUIMYECKOH JIMTEpaType OTCYTCTBYET €IMHBIH MOIXOJA K IMOHUMAaHMIO
KOHCTPYKIINH CYOBEKTUBHOT'O aBTOPCKOTo MpaBa. OIHHU YUCHBIC MOJAraloT, YTO CO3MATENIH MPOU3BEICHIMA
00J1a1a10T €IMHBIM aBTOPCKUM MPABOM, KOTOPOE, OJOOHO MpaBy COOCTBEHHOCTH, COCTOUT U3 OTACIBHBIX
ABTOPCKUX MPAaBOMOYHMIA: TIpaBa aBTOPCTBA, MIPpaBa HA MMsl, MpaBa Ha 0OHApOJOBaHWE MTPOU3BEICHHS U T.II.
[pyrue cuuTaroT, 4YTo aBTOpY NPHHAIICKHUT pSIA KOHKPETHBIX CYOBEKTHBHBIX IIPaB, U O EIHHOM
ABTOPCKOM IIpaBe MOXKHO TOBOPUTBH JIUIIb YCIOBHO.

JlaHHBIM CHOp HOCUT B 3HAYUTENbHON CTENEHW HaTyMaHHBIH XapakTep, TaK KaK COBEPILIECHHO
OUYEBHUHO, YTO 3aKOHOJATEIh UCIIONb3yeT TEPMHUH «aBTOPCKOE TPABO» B PAa3HBIX CTaThsiX 3akoHa PO «O0
ABTOPCKOM IIpaB€ M CMEXHBIX MpaBax» B pa3IMYHBIX 3HAUYEHUAX. MHOrJa MM OXBaTbIBalOTCS BCE
MPEIOCTABICHHBIE aBTOPY BO3MOXKHOCTH, B JPYTHX CIIydasX B HErO BKJIFOYAIOTCS JIMIIL OTIETbHBIC
aBTOpcKue IpaBoMouus. [loaToMy conmepikaHue, KOTOpOE BKJIAAbIBAET 3aKOHOAATENb B JAHHBIA TEPMUH,
HEOOXOAMMO KaXAblil pa3 yCTaHaBIMBaTh IyTeM TOJIKOBaHUS 3akoHa. He ummeer, Ha Haml B3IIL,
MPAKTUYECKOTO 3HAUEHUs M BBIJECIIEHUE CPEAH MPABOBBIX BO3MOXKHOCTEH aBTOpa COOCTBEHHO aBTOPCKUX
IIpaB U aBTOpPCKUX nmpaBomounil. [IpencraBnsercs, 4To 3T0 CHHOHUMBI.

BaxxHoe 3HaueHHe MMeeT M TaKOH OOIIMiA BOMPOC: MCUYCPIBIBAIOTCS JIH KOHKPETHBIC aBTOPCKHE
IpaBa TEMH HX BUAaMH, KOTOPBIC HPsSMO Ha3zBaHBl B 3akoHe P® «OO0 aBTOPCKOM IpaBe W CMEKHBIX
npaBax»? Het, He ucuepnbiBatoTcs. Bo-mepBbIX, T€ NepeyHH aBTOPCKUX IMpaB, KOTOPbIE, Ha MEpPBbIi
B3TJIS17], MICUEPIBIBAIOIIE TIEPEYNCIICHBI B CT. 15—16 3akoHa, B JEHCTBUTENHHOCTH BKIIIOUAIOT JJATIEKO HE
BCE IMpaBa, KOTOPBEIMH OONamaloT aBTOpHL. Hampumep, B OPYrux cTaTbsix 3akoHa MBI HaXOOUM U HHBIE



IpaBa aBTOPOB, B YaCTHOCTH INpaBo JOCTYyIa, MpaBo cleaoBaHus U aAp. OTaenbHbIe ke MpaBa (Hanpumep,
MPpaBoO Ha OMyOJMKOBaHHME, KOTOPOE HE COBIAJaeT C MpaBOM Ha OoOHApoAOBaHHE) BOOOIIE B 3aKOoHE He
Ha3BaHbI, XOTs, 0€3yCIOBHO, HIMEIOTCS y aBTOPOB.

Bo-BTOpBIX, 3aKOH 3aKpeIuiieT 3a aBTOpaMH HCKIIOYMTENbHOE IPaBO Ha HCIOJIb30BaHUE
npousBefeHus B Jito0oi (opme W Jro0bMH cmocobamu. Te crocoObl HCIONB30BaHUS, KOTOPHIE B
JAJIbHEHIIIeM pacKpbIBalOTCS B 3aKOHE, HOCAT JIMIIb TPUMEPHBIN Xapaktep. Takum o0pa3zom, AeHCTBYOIIEE
ABTOPCKOE 3aKOHOJATENILCTBO XOTS U COAEPIKUT BECbMa IOJIHBIN NepeueHb KOHKPETHBIX aBTOPCKHUX IpaB,
HO He OIMCBIBAET 3TU MpaBa UCUEPIIBIBAIOIINM 00pa30M.

2. IIpaBo Ha Bocnipou3BeaeHne

IIpaBo Ha BOCHIpPOU3BENEHUE SBIIETCS BaXKHEHWIIMM M3 BceX aBTOpcKux mpas. Crathsa 9 bepHckoi
KOHBEHI[UH ITIACHT:

«1) ABTOpel IUTEpATYpHBIX M XYJOXKECTBCHHBIX MPOMU3BEICHUIN, OXpPAHIEMBIX HaCTOSIIEH
KonBeHnuei, noyb3yl0TCsl UCKIIOUUTENBHBIM [IPAaBOM pa3pelliaTb BOCIIPOU3BEEHUE 3TUX IPOU3BEACHUN
TM00BIM 00pa3oM H B J1H000# popme.

3) JIro6as 3ByKoBas UM Bu3yaiabHas 3alMCh MIPU3HAETCS BOCIPOU3BEICHUEM AN Lieneit HacTosmel
Konpennum.

IepBBIii MyHKT 3aKpEIUIET 33 aBTOPOM KHUTH, HAIPUMEDP, UCKIIOUUTEIBHOE [IPABO pa3peliaTh e
KonupoBaHue. TpeTuil MyHKT 3aKpensieT 3a aBTOPOM KHUTU HUCKIIIOUUTEIBHOE MPABO Pa3pellaTh 3ByKOBOE
BOCIIPOM3BEIEHUE KHUTHU uTelloM. VIMEGHHO MO MPUYMHE Ba)XKHOCTH 3TOTO NPaBa B 3aKOHOJATENbCTBE IO
JAHHOH OTpaciyd B aHTJIUHCKOM SI3bIKE HCIIONB3YEeTCS TEPMHH «KOMUpaWT» (copyright), T.e. mpaBo
KOIIMPOBAHHUSL.

CrnenyeT Takke OTMETUTb, YTO IOJIOXKEHHE O IpaBe Ha BOCIPOU3BEICHUE NPUMEHSECTCS TOIBKO B
OTHOIICHUHN MaTepUaIOB, 3aIUIICHHBIX aBTOPCKUM IpaBoM. Kajkgoe KOHKpETHOE NPOU3BEACHHE COCTOUT
U3 IOPUAMYECKH 3HAUUMBIX (OXPAaHSAEMBIX) U IOPUANYECKU O€3pa3IMuHbIX 31€MEHTOB. COOTBETCTBEHHO,
aBTOP UMEET MPaBO HA OXPaHY TOJNBKO HOPUANYECKU 3HAUMMBIX 371eMeHTOB. Kak mpaBuio, BCeraa NOHITHO,
KaKHWE€ 3JIEMCHTHBI IMTPOU3BEACHUS OTHOCATCS K YUCITY OXPaHACMBbIX, 4 KaKUC HCT. Hpe}lHOJ’IO)KI/IM, Hanpumep,
YTO HEKHWH M37aTellb TOTOBHUT K ONyOJIMKOBaHUIO COOPHMK IOJ Ha3BaHHMEM «Jlydiine aHITHICKHE TO3MBI
BOCEMHA/IIATOTO BEKa», MOA00pP CTUXOTBOPEHHH B KOTOPOM SBISIETCS TeMaTHUeCKUM. [IOCKONBKY Cpok
)16171CTBI/IH OXpaHbl AaBTOPCKUM IpaBOM Ha BCE€ JaHHBIC MNPOU3SBCACHUA HCTCK, KTO YIOAHO MOXKCT
CKONHMPOBATh Tr000€ 13 HUX. Ho BOT ckomupoBaTh COOPHUK IENNKOM HEIB3s, TOTOMY 4TO 3TO OyHeT yike
HEJI03BOJICHHBIM BOCTIPOM3BEICHHEM pe3yJbTaTa 0co0OTro TBOopuUecTBa H3farensd. Ecmu B oTHomeHMH
OTIETHHOM XYpHANbHON CTaThH DWHINTEHHA O TEOPUH OTHOCUTEIEHOCTH, OITyOJIMKOBAHHON B KOHKPETHOMN
CTpaHe, ellle He MCTEK CPOK OXPaHbl aBTOPCKUM IIPAaBOM, IPaBOMEPHBIM OYZET TONBKO BOCHPOU3BEICHUE
CaMHX MaTeMaTHYecKnx (opMys, MO0 OHM HE MOTYT OBITh OOBEKTOM IIPAaBOBOW OXpaHBI, TOTJA Kak
BOCIIPOM3BEIECHUE OOBSICHEHMH M pPacKpBITHs CMBICTAa 3THX (OPMyN, CAENAaHHBIX OWHIITEHHOM,
HEAOIMYCTUMBI, MTOCKOJIbKY OHH HaXOJATCS MOJ OXpaHOfI ABTOPCKUX IIpaB.

Bo03MOXHOCTE ~ BOCHPOM3BEJCHUS  TBOPUYECKOTO  pe3ynbTaTa, JOCTUTHYTOTO  CO3JaTeleM
OPOU3BEACHHUS, APYTMMH JIMI[AMU MOCIY>KWJIA OJHON M3 TIaBHBIX IPUYUH BO3HUKHOBEHHSI aBTOPCKOTO
npasa. He ciaydaifHO caM TepMHH «aBTOPCKOE MPABO» B AHIJIMHCKOM SI3bIKE 3BYUYHT KaK «KO-ITUPANT», 4TO
OyKBaJIbHO O3HAYaeT NMPaBO Ha KOIHUPOBAaHKE, BOCIIPOU3BEICHNUE.

WTak, mpaBo Ha BOCIPOU3BEJCHUE €CTb NPAGO HA NOSMOPHOE HPUOAHUE NPOU3BEOEHUIO
00vekmusHol opmel, donyckarowel eco eocnpusmue mpemvumu auyamy. IlpundeM naHHOE NpaBo 1O
JEUCTBYIOLIEMY 3aKOHOAATENBCTBY OIPaHUYMBAETCS JIUIIb ITOBTOPHBIM BOCIIPOU3BEACHUEM ITPOU3BEIEHHS
B TOW WJIM MHOW MaTepualbHOH (opMme, T.e. CBA3aHO ¢ ero (ukcamuell Ha oNpeaeIeHHOM MaTepHaTbHOM
HocuTtelne. [lyOnn4yHoe ucnoHeHune, nepeaada B 3pUp U MHBIE CIOCOOBI UCTIONB30BAHUS IPOU3BECHNUS, HE
CBSI3aHHBIE C MOBTOPHOHN (MKcanuell MpOW3BeACHHS HAa MaTepHUAaIbHOM HOCUTENE, MyCTb JaKe HHOM,
paccMaTpUBAlOTCSl 3aKOHOM B KadeCcTBE OCOOBIX MPaBOMOUYMI aBTOpa, JdeXalluX 3a paMKaMH
BOCIIPOM3BEICHHUS.

BOCHpOI/I?:BeIIeHI/IeM B TOYHOM CMBICJIC MPU3HACTCA CaMO HM3IrOTOBJICHHUC KOITHI IMPpOMU3BCACHUSA B
1r000# MaTepuanbHONW (hOopMe HE3aBHCHMO OT TOTO, TJie W KOTJa OHM OyIyT BBIMYIIEHHI B OOpaleHne u
npousoiiner mu 3T0 BooOme. Kpome Toro, 1is BOCIIpOM3BENEHHs HE TpeOyeTcsl M3rOTOBICHUS TaKOTrO
KOJIMYECTBA HK3EMIIISIPOB MPOU3BEICHHUS, KOTOPOE YIOBIETBOPNO OBl MOTpeOHOCTH MyOnuku. Vim Oyner
CUUTATHCS U3FOTOBJICHUE HECKONBKHUX MM Ja)Ke OJHON KOIMH NPOHU3BEIECHNUS.

C mnpaBoM BOCHpPOM3BEICHUS, NPHHAICKAIIUM aBTOpaM IMPOU3BEACHUI HM300pa3sUTENbHOTO
HCKYCCTBa, TECHO CBSI3aHO npago O0ocmyna. CyIIHOCTh JAHHOTO TpaBa 3aKJIOYacTCs B TOM, YTO aBTOP
NpPOU3BEICHNS M300pa3UTENIFHOTO HCKYyCCTBA BIpaBe TPeOOBaTb OT COOCTBEHHHKA IIPOU3BEICHUS
IPEJOCTABICHUS] BO3MOKHOCTH OCYLIECTBIEHHS UM IIpaBa Ha BOCIPOHU3BENEHHE CBOErO NMPOU3BEACHHSL.
WHBIME CITOBaMH, XyIOKHUK HIH CKYJBIITOP MOXET JIeNaTh KOIHHM CO CBOETO NMPOU3BEACHUS, [UIS YETOo



COOCTBEHHMK KapTUHBI WK CKYJIBITYPbI OOJDKCH obecreynTh JOCTYII aBTOpa K IPOU3BCACHHIO. HpI/I
pcajm3anii AOaHHOI'0 IIpaBa aBTOp HE OOJDKCH CO34aBaThb CO6CTBCHHI/IKy HU3JINITHUX HeyI[O6CTB, B
YaCTHOCTH, OH HC MOXKCT Tpe6OBaTI: AOCTAaBKU €MY IIPOU3BCICHUA.

3.IlpaBo Ha nepepadoOTKy

Ente otHUM BayKHBIM TIPaBOM SIBIISIETCS TIPaBo NiepepadaTeiBaTh nponusBeneHue. Craths 12 bepHckoii
KOHBEHI[MH TJIACHT, YTO «aBTOPHI JIUTEPATypHBIX W XYyMOXKECTBEHHBIX MPOM3BEICHUN IIOJNB3YIOTCS
HUCKIIIOYUTCIIbHBIM  TIPpAaBOM  pa3peiiaTb NEPEACIKU, apaHKUPOBKU U JOPYTUC HU3MEHCHHSA CBOUX
MIPOU3BEACHHI.

HcxmouynTtensHOE IPaBO aBTOpa pa3peniath nepepadoTKy CBOETO MPOU3BEICHUS MOXKET ITOBJICYD 32
co0Olf JBe COBEpUICHHO pa3IM4YHbIC CHUTyaluu. B mepBoi meperenka MHpPOW3BEICHHS CBA3aHA C
KOIMPOBaHMEM  opuruHama. Hampumep,  Kakas-TO ~ KHHOKOMIAHHS — pemIacT  aJanTHPOBATh
OIMPOKO(OPMATHEIH (HIBM U MCHOJIB30BAaHUS Ha BUAEO. [IOHATHO, YTO, €CK y 3TOH KOMIIAaHWH HET
JWIIEH3UX Ha TMPOU3BOJCTBO BHUJICOKACCET, OHA CIENAaeT Cpa3y JBa HApPYIICHUSA: HAPYIIMT IMpaBO Ha
BOCIIPOHM3BEICHHE U IIPABO HA MEPEAEIKY MpOoH3BeIeHNs. B pesynbrare BBISICHEHHS 00CTOSTEIHCTB MOXKET
00HapYKUTKCS, YTO MPABO HAa BOCHPOM3BEICHNE W TPABO Ha IepepaboTKy MpUHAIE)KAT Pa3HBIM JIIOSIM.
Jluom MOXeT OBITh MOJYYCHO Y aBTOpa pa3pelIeHUe TOJBKO Ha IEMOHCTPANUIO (GIIbMa B KHHOTEATPaX U
HE MOJIyYCHO IIPaBO Ha MepeelKy IUIEHKH oA ¢opmar Buaeo. IIpaBo Ha aganTaluio MOXKHO HapyUIUTh
0e3 komupoBaHUs. XYM0KHUK MOXKET M3TOTOBUTH W Mpojaath 100 3K3eMIUIAPOB YepHO-OEIOro PHCYHKA
¢uipma. Kynusiiee ux JUII0 MOXKET HAHATH XYIOKHUKA IO LBETY IS JOOABJICHUS KPACKH K PUCYHKAM.
[TonmywaeTcs, 4To B JaHHOM CiIydae MBI HE MMEEM Jea C BOCIPOHM3BEICHHEM INPOU3BEACHUS, HO 37eCh
MOXXHO yCMOTpPETh HapyIIeHHE IpaBa Ha ero mepeneiky. Kpome Toro, m HmKe MBI OyneM TOBOPHTH 00
9TOM, B JAaHHOM CIIydae MOXKET MMETh MECTO M HapylIeHHe HEHMYIIECTBCHHBIX IIPAB CIICIHAINCTA,
HepeieNnbIBaBIIero (GMIbEM 1o BuaeohopMar.

Crathsi 14 bBepHCKON KOHBEHIIMHM COJCPXKHUT OYCHb BaXKHBIC CICIHATbHBIC ITOJIOKEHUS 00
HCKITIOYNTENEHOM TIpaBe aBTOPa pa3pemarh NepeesiKy CBOUX IPONU3BEICHIINA:

«1) ABTOpHI JHUTEPATYPHBIX M XYJOXXECTBCHHBIX MPOU3BEICHUN MMEIOT UCKIIOYHTEIBHOE MPaBO
pasperaTs:

1) xuHeMarorpadMYecKyl0 TepemeNkKy W  BOCIPOU3BEICHHE CBOWX NPOM3BEICHUH U
pacrpocTpaHeHHe epeIeIaHHbIX WITH PaCcPOCTPAHEHHBIX TAKUM 00pa30M IPOU3BEACHUI;

2) Ilepenenka B mMOOYIO IPYTYIO XYJIOXKECTBEHHYIO (HOpMYy KHHEMATOTpapUuecKOl MOCTaHOBKH,
NPOW3BOAHOM OT JIMTEPAaTYpPHOTO WIH XYAOKECTBEHHOTO IIPOM3BEICHUS, TpeOyeT, HE3aBHCHMO OT
paspelleHus ee aBTopa, TAKKE U Pa3pellIeHUs] aBTOpa OPUTHHATHHOTO MPOU3BEICHHD).

Takum o0Opa3oMm, aBTOp poMaHa O0JIaaeT MCKIIOYUTEIBHBIM IIPAaBOM  Pa3pelIuTh €ro
HCTIONIB30BAHUE [UTS CO3IAHUS XYI0KECTBCHHOTO (PIIIBMA.

WHorma BO3HUKAIOT CIIOPH B OTHOIICHHH XYJOXKECTBCHHBIX (HIBMOB, CHCTaHHBIX HAa OCHOBE
MaTepHaNoB O peabHBIX COOBITHAX, HanpuMep ¢mibM « Tutanuk». OueBUAHO, 4TO B pUIbME OyIEeT MHOTO
CIIeH, TTOJTOOHBIX TEM, YTO OIMCAHBI B UCTOPHUYECKUX paboTax Ha ATy TeMy. Eciiu ObI clieHbI (hHITbMa MMeTH
CXOJZICTBO CO CIICHAMH, OMMCAHHBIMH B pOMaHE, TO BO3ZHHKIH OBl Cepbe3HBIC NOKa3aTeIbCTBA TOTO, YTO
co3nmarenu GUIbMa HAPYUIMIN UCKIIOYUTENBHBIE MpaBa aBTopa pomana. CaM ke mo cebe mpocTod (akr,
9T0 B KUHOQWIBME TIIOKa3aHBl peajbHBIE COOBITHS, IOXOXXKHE Ha Te, YTO ONHCAaHBl B pOMaHe,
JOKa3aTeIbCTBOM HApYIICHUS TMpaB He sBisercs. dakTHueckwil Marepual O IMOAPOOHOCTSIX THUOeH
«Tutanukay sBISETCS OOMIMM NOCTOSHUEM. [ Ha OCHOBaHHMHM 3TOT0 MaTepuala JH00H XyTIOKHHK MOXKET
JenaTh CBON (UIIBM.

IIpaBo aBTOpa Ha mepepabOTKy BKIOYAaeT B ce0s KaK BO3MOKHOCTH aBTOpa CaMOCTOSTEIHEHO
nepepabaThIBaTh MPOU3BEACHIE B IPyroi Bu, GOpMY HITH JKaHpP, TaK U BO3MOXKHOCTH JTaBaTh Pa3pelIcHUE
Ha nepepaboTKy apyrum nunaM. Co3laBacMble B pe3ylbTaTe TBOPUYECKOI mepepaOOTKU IPOU3BEICHUS
SIBJSTFOTCSL HOBBIMU OOBEKTaMH aBTOPCKOTO MpaBa. Ho WX MCHoiIp30BaHIE MOKET OCYIIECTBILSITHCS JIUII C
COTJIaCHsI aBTOPOB OPUTHWHAIBHBIX NMPOU3BeAeHNA. Kak mpaBmio, 1ada aBTOpOM coTIacHs Ha MepepaboTKy
O3Ha4aeT M €ro corjacue Ha UCIIOJIB30BAaHUE CO3JAHHOIO B pe3ynbTare MNepepaboTKH HOBOTO
npousBefeHus. OJHAKO aBTOP MOXET OCTaBUTH 3a COOOH TpaBo Ha OJ00peHue TmepepabdOTKHA Kak
MIpEeIBAPUTEILHOE YCIOBUE €€ HCIOTb30BaHMS.

[MpaBo Ha mepepabOTKy MPOU3BEICHUS OXBAaTHIBACT COOOI BCe BHIBI MPOU3BEACHHUA U BCE BHIBI
nepepaboToK. DTO clenyeT MOAYEPKHYTh 0C000, Tak KaK O MOCIEIHEr0 BpPEMEHH JaHHOE IIPaBO Kacajloch
JWIIH TepepabOTKU MTOBECTBOBATEIFHOTO MIPOM3BENCHHS B paMaTHIECKOEe OO B CIICHAPUH U HAOOOPOT.
B ocranmpHBIX Ciydasx 4yXHe W3IaHHBIC MPOHM3BEICHUS MOTJIH 0€3 COTNacHs aBTopa U 0e3 BBIILIATHI MY
BO3HarpaxJa€e€Hus, HO C 00s13aTEIBHBIM YKa3aHUCM MMCHH aBTOpa HMCIOJIB30BATHCA IJIsI CO3JaHUS HOBOTO,
TBOpUYECKH camocTrosiTenbHoro npomsBeAeHus (m. 1 cr. 492 TK PCOCP 1964 r.). B nactosmee Bpems
corjacue aBTopa HeoOXOAUMO Ha JM00YI0 NepepaboTKy ero MpousBeieHHs. B ciyuae HapylIeHHs JaHHOTO



TpeOOBaHMS aBTOP MPON3BEACHHMS, OABEPIIIETOC HE CAHKIIHOHNPOBAHHOH UM TIepepaboTKe, MEeT IpaBo
Ha 3aILUTy CBOMX IIpaB.

ITIpumenntensHO K mporpamMmaMm s OBM u  6a3am  maHHBIX Iepepa0oOTKa HMEHyeTcs
Mooughukayueri ¥ 0O3HaYaeT JIFOOBIC HX U3MEHEHHUS, KPOME TeX, KOTOPBIE OCYIIECTBISIOTCS UCKIIOUUTEITHHO
B LeIX (PyHKIMOHMPOBaHUS HporpaMmsl s OBM mmu 0a3bl JaHHBIX Ha KOHKPETHBIX TEXHUUECKHX
CPEICTBax I0JIb30BATENS UM MO YIIPABIECHUEM KOHKPETHBIX €r0 IIPOrPaMM.

ITocne cmepTu aBTOpa B TE€UEHHME CPOKa JIEHCTBUS aBTOPCKOTO IpaBa IIPaBO [aBaTh COTJIACHE HA
nepepaboTKy OCYILIECTBISIETCS €ro HacaeAHuKaMy. HUKakuX MHBIX BPEMEHHBIX WU APYTHX OTPaHUUCHUI
JAHHOTO IpaBa 3aKOHOAATENILCTBO HE IPETyCMaTPUBAET.

4. IIpaBo Ha nepeBoa

[IpaBo Ha mepeBoA MPOU3BEAEHUS 3aKpEIJICHO B CT. 8 bepHCcKoN KOHBEHIINN:

«ABTOpBl  JIUTEPATYpPHbIX M  XYJIOKECTBEHHBIX HPOU3BEICHHUH, OXpaHAEMBIX HACTOAMIECH
KonBeHnnueii, B TeueHHe BCEro Cpoka JEHCTBHA MX MpPaB HA OPUTHHAIBHOE MPOHU3BEACHUE MONb3YIOTCS
WCKJTFOUUTENBHBIM MTPABOM TIEPEBOJIUTH U Pa3peliaTh MepeBOIbl CBOUX MTPOU3BEICHHI.

JIro0oif mepeBoJ MPOM3BEICHHUS B HM3BECTHOM CMEBICIE BiIedeT 3a cOOOW BOCHpPOM3BEIOCHHE H
azanrtanuio opuruHana. [losTroMy mpaBo Ha MmepeBoJ — ATO €CTECTBEHHOE CJIENCTBUE PELICHUs MepeaaTh
€ro aBTOPY MCKIIIOYUTENBHOE MPAaBO Ha BOCIIPOU3BEACHUE U ajanTaiuio. [Ipennonokxum, 4To HalTUCaHHBIHI
HA TIOJIGCKOM SI3BIKE OPHTHHAJ C pa3pelIeHus aBTopa MEPEeBOJUTCS Ha (paHITy3CKHHA. 3/1eCh aBTOp poMaHa
coxpaHseT 3a co0oif mpaBo Ha poMaH, a aBTOp IepeBoJa — NpaBo Ha mepeBol. Ecnu Hekoe TpeThe JULOo
3aXOUeT MEePEeBECTH POMAaH Ha aHTIMHCKUH S3BIK C (PPAHI[y3CKOTO, TO €My IMOHAJ00SATCS pa3peuieHus U
aBTOpa pOMaHa Ha ITOJILCKOM SI3BIKE, M aBTOpPa IepeBoia Ha (HpaHIy3CKUil S3BIK.

B cucremax o0pa3oBaHUs pa3BUBAIOIIUXCA CTpaH MCIOJNb3YETCS OYEHb MHOTO MEPEBOAHBIX
MaTepualioB. BOMBIIMHCTBO YUYEOHUKOB HAMMCAHO HA aHTJIMHCKOM, HEMEIIKOM, PYCCKOM U JPYTUX S3bIKAX,
Ha KOTOPBIX TOBOPSAT B CTpaHax C HambOoliee pa3BUTHIMH cHUCTeMaMu oOpazoBaHus. OuYeHb Mano KHHUT
HAMMCaHO Ha POJHBIX A3BIKAX >KUTeNeu pa3BuBaromuxcs ctpal. [Ipunoxenue III k bepHckoil KOHBEHINH
JaeT Pa3BHUBAIOLIUMCS CTpaHaM HEKOTOPYIO MPUBUIIETHIO, IO KOTOPOW OCYIIECTBISETCA MPHUHYXIECHHE K
BbIla4€ pa3pelieHUH Ha IepeBO/] Ha TE SI3bIKH, HA KOTOPBIX TOBOPST B 3THX CTpaHax.

B cyObekTHBHOE MpaBO Ha TEPEBOA BXOAUT GO3MONCHOCIL ABMOPA CAMOMY Nepegoouns u
UCNONBL306AMb NEPEBO0 C80E20 NPOU3BEOEHUs, a MAKdice e20 npago 0asams paspeuieHue Ha nepegoo u
ucnonv3osanue nepeeooa Opyeumu auyamy. Ha TpakTHKe aBTOPBHI JOBOJIBHO PEAKO IEPEBOAAT
MIPOU3BEJICHHE CaMU, IMIOCKOJILKY 3Ta paboTa TpeOyeT 0coObIX 3HAHWH M HaBBIKOB. [loaTOMY (akTHYecKH
MPaBO Ha MEPEBOJ CBOJIUTCS K MpaBy JaBaTh COTJIaCHE HAa UCIOJIB30BaHHUE MEPEBOAA. 3aPETUTh MEPEBO
MPOU3BEICHHS B LENIAX JIMYHOTO MCIIOIL30BAaHUS aBTOP HE MOXKET HU (PAKTHUYECKH, HU IOPUIUIECKU.

CBoe coriacMe Ha MEPEeBOJ aBTOP OOBIYHO BBIpAXKAET IyTEM 3aKIIOUEHHS IOroBOpa C TOHU
OpraHu3alyel, KoTopas HaMepeHa HCIOJb30BaTh €ro NMpou3BeleHus B nepeBoze. JlaHHas opraHu3anus
MpUHUMAET Ha ce0s1 005A3aHHOCTh 00ECTICUNTh KaUeCTBEHHBIH MepeBO] MPOU3BEACHUS, a TAKXKe M0 MPOChoe
aBTOpa MPEACTaBHTh €My HepeBoi Uil o3HakomieHHWs. llombop mepeBomumka, ¢ KOTOPBIM Oymyrimit
10JIb30BaTeNb MPOU3BENEHUS 3aKIIIOYaeT OTAEIbHBIA JOTOBOP, KaK MPaBMIIO, OPraHU3alUsl OCTABISAET 3a
c000ii, XOTsI JOTOBOP MOKET MPEAYyCMaTPUBATh HEOOXOAUMOCTD COTJIACOBaHMS KaHIUIATYPhI IIEPEBOIUHKA
¢ aBTOpOM Ipou3BeieHus. Eciy, 1o MHEHHIO aBTOpa, IIEPEBO]] BBHIIIOJHEH HEKAUECTBEHHO WM JOILYIIECHbI
KaKHe-TM00 MHBIe OTCTYIUICHHS OT YCJIOBHH OTOBOpa, HAIPUMEp HapyUIeHA [EOCTHOCTD MPONU3BEICHIS,
aBTOP MOXET 3allPETUTh HCIIOJIb30BaHUE TAKOTO MEPEBOIA.

Kak mnpaBuio, gada aBTOpOM COIJIacHsl Ha TEPEBOJ HE HMEET XapaKTepa MCKIIOYUTEIbHOU
muneH3un. OOBIMHO aBTOP OCTABIIAET 3a COOOH MPaBo pa3pemiaTh MEPEBO/] CBOCTO IPOU3BECHHUS HA TOT XKe
A3bIK  ApyruM nunaMm. OpHako He OyJeT HapylleHHeM 3aKOHa M B3STO€ aBTOPOM 0043aTelIbCTBO
BO3JICPKUBATHCS Ha KaKOW-IHOO CPOK OT YCTYINKH IMpaBa Ha MEPEBOJ APYTUM JHiaM. Paspemias mepeBoj
IIPOU3BEJIEHUS, aBTOP MOXXET OTOBOPUTH CBOE IIPaBO Ha BHECEHUE B IIPOU3BENIEHUE MCIIpaBICHUI M
JOTIOJIHEHUH, MCKIIIOYEHHE M3 MPOU3BENEHUs OTIENbHBIX dYacTed u T.A4. [IpaBo Ha mnepeBox Mo
JEHCTBYIOIIEMY POCCHIMCKOMY 3aKOHONATENLCTBY MPHU3HAETCS 32 aBTOPOM M €ro MPaBONpPEeEeMHUKAMHU B
TEUEHHE BCETO CPOKa OXPaHbl NMPOU3BEACHHI. B 3aKOHONATEIHCTBE HE COAEPKUTCS TAKKE KAKHX-THOO
HMHBIX OTPaHUYECHUN MpaBa Ha MEPEBOJ, KPOME T€X, KOTOPBIE CBA3AaHBI C OOLIMMU CIy4yasMH CBOOOIHOTO
WCTIOJIb30BaHUA MPOU3BeAeHUH. VHBIMU CIIOBaMH, POCCUICKOE 3aKOHOIATENBCTBO HE MpeaycMaTpUBacT
ME€XaHU3Ma BBbIIAYM IPUHYAUTENBHBIX JIMLIEH3UH Ha NEpeBOA, KOTOPBIM [omyckaeTcs BBOAMTH BO
BHYTpPEHHEE 3aKOHOJATEILCTBO B COOTBETCTBUU €O CcT. V BeceMupHOi KOHBEHLIMH 00 aBTOPCKOM IpaBe.

5. IIpaBo Ha pacnpocTpaHeHHe

B JToroBope BOUC 1o aBTopckum mpaBam B cT. 6 (1) mpexycmoTpeHo:



«ABTOPBI JIUTEPATYPHBIX M XYyIOXXCCTBCHHBIX MPOM3BEICHUN MONB3YIOTCS HCKIIOUYNTEIEHBIM
MpaBOM pa3peliaTh AeNaTh AOCTYIHBIMH il OOINECTBA OPUTHHAIBI WIM KOIMHH CBOMX MPOHM3BEICHUIN
IIYTEM UX NPOJAXHU WU NIEpeaavn CBOUX IIpaB».

BaXHBIM HCKITIOUCHHEM W3 3TOTO IIpaBa, 00 ITOM MBI OyZeM TOBOPHUTH HIDKE, SIBISICTCS TaK
Ha3BIBAEMOC HCUCpPIIAaHHUE MpaB. DTO 03HAYAET, YTO KOT/Ia KOHKPETHAs KOS MPOHM3BEICHUS MPOAaHA C
paspemieHus mpaBooOyiafaTessi, TO OHA, IO OOIIeMy IpaBUIy, MOXXET IEpenpoAaBaThCs 0e3 BCAKUX
OTrpaHWYCHHH, TI0 KpaifHel Mepe, B TOU cTpaHe, Ie OHa OblIa MpojaHa.

Poccuiickuii aBTOPCKHII 3aKOH OMPENEISICT MPaBO HAa PACIPOCTPAHEHUE OYEHBb CKYIO, YKa3bIBas
JUIIF HAa TO, YTO aBTOP MOXKET PaclIpOCTPAaHATh SK3EMIUIIPHl MPOU3BEACHUS JIIOOBIM CHOCOOOM, B
YacTHOCTH TIPOAaBaTh, CHABaTh B NPOKAaT M T.n. TeM He MeHee yKa3aHHas (POPMYIHUPOBKA IO3BOJISCT
ClenaTh HEKOTOpHIC BEIBOABI. I[Ipeskae BCero 3akOH CBS3BIBACT PACHPOCTPAHEHHE TOJBKO C TEMHU
IPOU3BEACHUAMH, KOTOPHIE 3a(pUKCHPOBAHBI HA MaTEPUAIIEHOM HOCHUTENE. DTO cIeAyeT XOTsI ObI U3 TOTO,
YTO MPOJAATh U CIAATH B MPOKAT MOXKHO JIMIIb CaM MaTepHabHBIH HOCHTENb, HA KOTOPOM 3a()UKCHPOBAHO
MpoM3BEICHNEe, a HE caMO IPOM3BEICHHE KaK TakoBoe. [103ToMy myOnawmyHOE WCHONHEHHE, ITyOIHIHBIH
MoKa3, meperaya B OSGUP W WHBIE aAHAJOTMYHBIC CIOCOOBI  HCIONB30BaHUS IPOHM3BEICHUS
pacIpocTpaHeHHEM He SIBISIOTCSL.

[Hanee, pacmpocTpaHeHHE MPEATIONaracT HaIHMIHe KOIHUH MPOM3BEICHUS, KOTOPBIE U IYCKAIOTCS B
rpakaHckuit 060poT. B camoMm 1ere, B 3akOHE TOBOPHUTCS O MpoJaxe, caade B IPOKaT U T.I1. SK3EMILUIIPOB
MPOU3BEJICHHS, T.€. KOMHW, M3TOTOBIEHHBIX B JIt000W MaTepuanbHoi (opme. Ecnu mpousseneHue He
Pa3MHOXKEHO, a CyIIECTBYET TOJBKO B OPHTHHAJIE, OHO HE MOXKET OBITH pacrpocTpaHeHo. [loatomy maxe
HoCIie 3aKpeIUIeHHs] B POCCHICKOM aBTOPCKOM 3aKOHOJATENbCTBE IMpaBa cienoBanus (cr. 17 3akona PO
«O0 aBTOPCKOM IIpaBe M CMEXHBIX IPaBax») HENb3s COTJIACUTHCS C TEM, YTO OOBEKTOM PACIPOCTPAHEHUS
MOXET OBITh CaM YHUKAJIBHBIN MaTepHaIbHBIA HOCHTENb IPOU3BEICHNUS.

Haxoner, mpaBo Ha pacipocTpaHeHHE 3aKOH HE CBSI3BIBACT C ITyCKOM B TPsKAAHCKUI 000POT TaKOTO
KOJIMYECTBA 3K3EMIUISIPOB MPOU3BEICHHUS, KOTOPOE yIOBIETBOPSIIO OBl pa3yMHBIE MOTPEOHOCTH ITyOIIHKH.
PactipocTpanenuem OynyT mpH3HAHBI IpOJaka, cladya B MPOKAT FJIM BBEACHHE B TPaKTaHCKHUH 000poT
HHBIM CITIOCOOOM OTPaHIMYCHHOTO YHCIIA KOMUH MPOM3BEICHHUS.

3aKOH HE COAEPKUT MCUEPIBIBAIOIIETO IEpPEUHsl CIOCOO0B PACHPOCTPAHEHUs IPOU3BEACHMUS,
Ha3bpIBas JIMIIb HamboJjiee THNHWYHBIE M3 HUX — MPOAAaXy M caady B mpokar. [Ipomaxka o3Hawgaer
peaM3anuio KOMUi Mpou3BeIeH s 3a aTy. Crada B mpokaT (BHAeM) — 1TO MPEIOCTABICHUE dK3EMILLIpa
NPOW3BE/ICHNS] BO BPEMEHHOE IT0JIb30BaHUE B LEJIIX M3BJICUCHUS NPSMOH MM KOCBEHHOH KOMMeEpYECKOil
BbIT'OAbI. OlIHaKO MOJIYYCHUE IUIAaThl 3a IEpeaady KOIIMHM MPOU3SBECACHUA B COOCTBEHHOCTHL HIIH BO
BPEMEHHOE IIOJI30BAHHE HE SIBISICTCS OOS3aTEIBHBIM IPHU3HAKOM PACIPOCTPAHEHHS. JK3EMIUIIPHI
MPOM3BENICHUS MOTYT TIePEeNaBaThCsl TPETHUM JHIAM M OeclulaTHO. THIHUYHBIM NPHUMEPOM TaKOTO
pacmpocTpaHeHus SBIAETCS NeATENbHOCTh OUOINOTEK.

Hapsiny ¢ mpaBoM Ha pacmpocTpaHeHHE 3aKOH 0c000 BBIACISICT MCKIIOUUTEIBHOE NpA8o agmopa
UMNOPMUPOBAMb  IKIEMNIAPLL  NPOU3BEOCHUS] 6 YeNAX PACNPOCMPAHEHUs], 6KIIOYdAs IK3EeMNISpbI,
u3eomosnentvie ¢ paspeulenus 001adamens UCKIIOUUMENbHBIX A8MOPCKUX NPAs (NPpaso HA UMHOPM,).

B manHOM ciydae 3a aBTOPOM 3aKpEIUISeTCs BO3MOKHOCTh OCYIIECTBIATE KOHTPOJb 32 BBO30OM Ha
TEPPUTOPHIO ICUCTBHS €r0 aBTOPCKHUX MpPaB 3K3EMIUIIPOB CO3JaHHOTO MM MPOM3BEICHUS, KOTOpHIC
U3TOTOBJICHBI 3a rpanuieli. OCHOBaHMEM JJIs BBIACICHUS MpaBa HAa UMIIOPT SIBISICTCS TEPPUTOPHATIbHAS
OTPaHMYCHHOCTh CQephl IeHCTBUS aBTOPCKUX TpaB. llpom3BemeHue, KOTOpoe HE OXpaHsieTcs Ha
TEPPUTOPHH TOW WJIM WHOH CTpaHB, MOXET TaM CBOOOJHO UCIIONB30BAThCS, B TOM YHCIE
BOCHPOM3BOANThCA. ONHAKO €CIM  OK3eMIUIIPHl  NpOW3BENeHMs OyAyT JOCTaBIEHBI B  IEJIX
pacIpocTpaHeHHs B CTpaHy, Ha TEPPUTOPUU KOTOPOH MPOU3BEACHUE OXpaHIeTcs, 3T0 OyAeT HapyIIeHHEM
ABTOPCKUX IIPaB.

[MpaBo Ha WMMIOPT HEPa3pBIBHO CBSI3aHO C MPAaBOM Ha PACHPOCTPAaHCHHWE M B HM3BECTHOH Mepe
ABIIACTCA €0 }IeTaHH3aL[HeI7[. HpaBo KOHTPOJIA 3a UMIIOPTOM 3K3EMIUIAPOB MPOU3BEACHUSA MMPECAOCTABIACTCA
aBTOpY JUIA TOTrO, 4TOOBI OH MOT Oojee 3((EKTUBHO OCYIISCTBIATH NMpPHHAJIEKAINIEe eMy IMpaBO Ha
pactpoctpanenne. OOnagasi mpaBoM Ha HMIIOPT, aBTOP MOXKET Mpecedb HapyIIeHHE CBOETO IIpaBa Ha
pacIpocTpaHeHHe ye Ha CTAANUHU IIOATOTOBKU €0 HapyleHus. Eciiu ske BBO3 9K3eMIIISIPOB MIPOU3BEICHUS
HE WMEEeT ILEeNMH HX IOCICAYIOMIEr0 PAaCHpOCTPaHCHHS Ha TEPPUTOPUH, HAa KOTOPOH NPOM3BEICHUE
MIOTIB3yETCS TIPABOBOW OXPaHOU, TO aBTOp HE MOXKET 3alPETHTh WX UMIOPT (BBO3 B JIMYHBIX IETISIX, IS
Y4YacTUs B BEICTABKE H T.IL.).

6. IIpaBo npokara
B cr. 7 JoroBopa BOUC mo aBTOpckMM MpaBaM BOCHPOW3BEACHBI MOJjokeHus CornameHus

TPUIIC, B KOTOPBIX MPaBO Ha MPOKAT cHOPMYITUPOBAHO CICIYIOIUM 00pa3oM:
1)aBTOpHI





