VI. /Ipyrue Buabl 1aTEHTOCIHOCOOHO MHTE/VIEKTYAJIbHOI COOCTBEHHOCTH
A. Ilose3nbie Mogean

B HEKOTOpBIX CTpaHax CyIIECTBYeT MaTeHTHAs OXpaHa MOJe3HbIX mozeneil. [lone3Has Monens
— 3TO CBOEr0 PoJia BTOPOI KJIacc MaTeHTOCIIOCOOHOCTH, U TpeOOBaHNUs, IPebsIBIsAEMbIE K HEH, HIXKE
TpeOOBaHMI, MPEIBIBISEMBIX K H300peTeHUsIM. B 4acTHOCTH, KpUTEpHH M300pETATENLCKOTO YPOBHS
(T.e. cTemeHb HEOUEBUAHOCTH), 3HAUMTENBHO Oonee HU30K. Manoe wu3o0pereHne Tpedyer,
COOTBETCTBEHHO, M MEHBIIEr0 BO3HAIPaKICHUS, a MOTOMY M CPOK IaTeHTa Ha IOJIE3HYI0 MOJEIb
KOpou€e Cpoka JeificTBusl 00BIYHOTO maTeHTa. Kak mpaBuiio, 3aKOHOAATEIBCTBOM O MOJIE3HBIX MOJEIAX
NpeAyCMaTpUBACTCs, YTO 3alaTeHTOBaHbI MOTYT OBITH TOJNBKO TEXHUYECKHE CPEICTBAa PELICHUS
3aJaydl B BUJIE YCTPOICTBA, YTO UCKIIOYAET U3 chepbl MPUMEHEHHUS MTOHATHS MOJIE3HOH MOJENN TaKue
Ba)XKHBIE COBPEMEHHbIE O0JACTH TEXHOJOI'MM, KaK XUMHUYECKasl, HJIEKTPOHHAs M (hapMalieBTU4ecKas
[ToHsATHO, 4TO M300peTaTeNh Yero-T0 3HAYUTEIBHOTO MPENNOYTET OoJiee JOJITHH CPOK OXPaHBl CBOETO
n300peTeHnsi OOBIYHBIM MaTeHTOM. KpoMe Toro, momydeHue maTeHTa Ha MOJE3HYI0 MOJENb MOXKET
NPUBECTU K PACKPBITHIO KOMMEPUYECKOH TaiHBI, MOCKOJIBKY IO OMyOJIMKOBaHMU NMATCHTHOH 3asBKH,
uHQOpMaIKst 0 Hell cTaHoBUTCS oOmenocTynHoi. [loaToMmy Bo MHOTHX cTpaHax, Hampumep B CIIIA,
HET UHCTUTYTa MaTeHTOBAHMS TIOJIE3HOH MOJCIH.

B Poccuiickoit denepanun mnpaBoBas OXpaHa MOJE3HBIX Mojeleil Obina BBemeHa B 1992 1 ¢
npunstieM IlarenTHoro 3akona P®, uTo OBLUIO AOCTaTOYHO HEOXKUIAHHBIM, TaK Kak 3TOMY HeE
MIPEIIECTBOBAIO CKOJBKO-HUOYIb IIMPOKOE OOCYKIEHHE JaHHOIO BOIpoca cleunudanucrtamu. B
Ka4yeCTBE IIOJIC3HBIX MOAEIEH OXPAaHSIOTCA HO8ble U NPOMBIUICHHO HPUMEHUMbIE PeuleHUs,
omHocAwuecss K KOHCMPYKMUGHOMY  BbINOJHEHUI0 CPeOCme Hpou3eooCcmed U npeomemos
nompebnenus, a maxce ux cocmagnuix yacmeti (. 1 ct. 5 Ilaterrroro 3akona P®D).

[TonsTHeM «mOJ€3HAsT MOAETb» OOBIYHO OXBATHIBAIOTCS TaKUE TEXHUUYECKHE HOBIIECTBA,
KOTOpbI€ II0 CBOMM BHEIIHUM IPH3HAKaM OYCHb HAIIOMHHAIOT HAaTEHTOCIIOCOOHBIE W300peTeHHs,
OJTHAKO SIBJIIOTCSI MEHEE 3HAUUTEIbHBIMU C TOUKH 3PEHHS UX BKJIaJa B yPOBEHb TEXHUKHU.

3aKOHOJATENCTBO TEX CTPaH, KOTOPBIE MPEJOCTABIIIOT OCOOYH0 OXpaHy IMOJOOHBIM OOBEKTaM,
YCTaHABIMBACT, KaK NpPaBWIO, OOJiee YNPOLICHHBIH MOPSIOK BHIIAYM HAa HHUX OXPAHHBIX JIOKYMEHTOB
(MHOrZIa MMEHYeMBIX MajbIMH MATeHTaMH), COKDALICHHBIH CPOK HMX ICHCTBHS, MEHee 3HAYUTENbHbIC
HOUUIMHEI U T.II. YTO KacaeTcst Kpyra OXpaHsIeMbIX B KaUeCTBE MOJIE3HOI Mozenu 00bEKTOB, TO B MUPOBOI
IPaKTHKE HAMETHIACh OTYETIIMBAs TEHICHIMS K INPU3HAHUIO IIOJE3HBIMH MOJCISIMU JIUIIb pELICHHIT-
YCTPOMCTB, OTHOCAIIUXCA K (OpME HIM KOHCTPYKUMH H3aeiuit. UHCIo CTpaH, TOJKYIOIIMX IMOHSTHE
IOJIC3HON MOJIENH PACIIMPUTENHHO, C BKIIOYEHHEM B HETO TOTO e KPYyra 00bEKTOB, KOTOPBIE MOTYT CTaTh
M300pETECHUSIMH, HEYKIIOHHO COKPAIaeTCsl.

ITaTeHTHBIH 3akOH P®, Kak BHIHO M3 CONCPKALIEroCs B HEM ONPEICICHHUS, UCXOIUT U3 Y3KOro
HOHATHS TOJE3HOM MOJENH, TO €CTh €l MPH3HACTCS TOJNBKO pCIICHHE, 3aKIIovaroleecs B
IPOCTPAHCTBEHHOM DACIOJIOKEHHH MaTepuajbHBIX OOBEKTOB. B KkauecTBe IONE3HOW MopeNlu He
OXPAaHSIOTCS PELICHUS], OTHOCSIINECS K CIIOCO0aM, BEIECTBAaM HIIH IITaMMaM.

Kak u m3006pereHue, mosie3Has MOJETb SBISCTCS TEXHUYECKUM peLICHHeM 3aaadi. VX OCHOBHOE
pas3ian4yune 3aKiIr4vacTCsa B JIBYX MOMCHTAaX. BO—HepBI)IX, B KaueCTBE ITI0JIC3HOM MOJCIN OXPAaHSIOTCA HE
TIO0BIC TEXHUYECKHE PEIICHHWs, a JHIIb Te, KOTOpPbIe OTHOCATCS K THUIy YCTPOMCTB, TO €CThb K
KOHCTPYKTHBHOMY BBIIOJHEHHUIO CPECTB MPOU3BOACTBA U MPEIMETOB MOTPEOICHNSI.

Bo-BTOpBIX, K TOIE3HON MO HE MPEAbSBIACTCS TpeOOBaHHE H300PETATENILCKOTO YPOBHS. JTO,
OIIHAaKO, HE O3HAYaeT, YTO IIOJIE3HOH MOJENbI0O MOXET OBITh IPU3HAHO OYEBUAHOE JUIA JI000ro
CrelMancTa peuleHne 3amadd. [lonme3Has Mojenb, Kak M H300peTeHHe W Jpyrue  OOBEKTHI
UHTEJUICKTYaJ bHONH COOCTBEHHOCTH, JOJDKHA OBITH PE3yJbTaTOM CaMOCTOSITEIbHOTO H300peTaTebCKOro
TBOpuecTBa. Ho cTeneHs TBOpYeCTBa MOXKET OBITh MEHBILEH, YeM 3TO TpeOyeTcs Ul NPU3HAHUS PeICHHS
n3obpereHueM. Kpome Toro, Hamuuue H300peTaTeNbCKOrO TBOPYECTBA HE MPOBEPSETCS NMPU BbIIAaYe
OXPaHHOI'0 JOKYMEHTA Ha MOJIC3HYI0 MOAeNb. I MPU3HAHMS PELICHHs MOJNIE3HOH MOJEIbIO OHO TOMKHO
00J1a1aTh HOBU3HOU U NPOMBIUUIEHHOU NPUMEHUMOCTIDBIO.

ITone3Hass Moneib NPH3HACTCS HOGOU, €CIM COBOKYITHOCTh €€ CYLICCTBEHHBIX IPU3HAKOB
HEU3BECTHA U3 YPOBHS TEXHUKH, TO €CTh COBOKYITHOCTH OOIIETOCTYITHBIX B MUPE CBEACHUIA.

OpHako, B OTIMYHE OT HM300pPETEHHH, B COCTaB YpOBHSA TEXHUKU INIPH HCCIECIOBAHUH HOBU3HBI
MIOJIC3HOW MOZENH He BKIIOYAIOTCS CBEICHHS 00 OTKPBITOM NMPUMEHEHHH 3a mpeneiaMu PoccHu cpencTs,
TOXKACCTBEHHBIX 3asBJICHHOMN MOJE3HOH MOJCIH.

Bo BceMm ocTanpHOM (TpeOoBaHHE OOIIEIOCTYIHOCTH CBEICHUI, ONpeqescHHe HOBU3HBI Ha ATy
IPHOPHTETA, JIIOTa [0 HOBU3HE, NIPEAOCTABIIsieMas 3asBUTENIO, U T. JA.) HPU3HAK HOBU3HBI IIOJIE3HOMN



MOJIEJIH COBIAAACT C HOBU3HOM U300pETeHUSI.

Kpurepuu npoMBIIIICHHONH TPIMEHUMOCTH 110 OTHOIICHHUIO K TTOJIE3HOU MOJIEH UMEET TOYHO TaKOe
)K€ 3HAYEHHE, YTO W IO OTHOIICHHIO K m300pereHHio. OH CBHICTENBCTBYET O TOM, YTO 3asBICHHOE
pelleHre SBISETCS OCYIIECTBHMBIM M 3asBHTENIEM pPa3pa0OTaHbl M OTPAKEHBI B 3asIBKE KOHKPETHBIC
CpeCTBa, JOCTATOYHBIC JJIs1 BOILUTOMICHUS €T0 B )KU3Hb.

[TaTeHTOBaHME IMOJE3HBIX MOJENICH OCYIIECTBISETCS MO SBOYHOW IMpoOLEAype, T.e. Ha OCHOBaHUH
ONTHOW TG (OPMAILHOW SKCIEPTU3BI 3asBKH 0€3 TPOBEPKH KPUTEPUEB IMATEHTOCHIOCOOHOCTH IIO
cymecTBy. COOTBETCTBEHHO, OXPaHHBIA JOKYMEHT, KOTOPBIH MMEHYETCS CBHICTEIECTBOM Ha IOJE3HYIO
MO/JICJIb, BBIAACTCS HAa CTPAaX U PUCK 3adBUTECIIA 663 rapaHTUU TOI'O, YTO OH BbIJIaH Ha HaTeHTOCHOCOGHyIO
paspabotky Ecnu 3asiBUTENb KeJaeT BBIACHHUTH, HACKOJIBKO HAJEKHO MOIYYSHHOE MM CBHUACTEIBCTBO Ha
MOJIE3HYIO MOJIEITb, OH MOXKET MPOCHTH [1aTeHTHOE BEOMCTBO O MPOBEICHUH HH()OPMAIIHOHHOTO TOUCKA C
IIeNIb TIPOBEPKH COOTBETCTBHS 3aIATEHTOBAHHOW pa3paOOTKH KPUTEPHSIM HOBU3HBI M IIPOMBIIIICHHON
OPUMEHUMOCTH.

BaXHBIM TONOXKEHHEM POCCHUCKOrO IATEHTHOTO TMpaBa SIBISIETCS MPaBO 3asBUTENS HA
npeoOpa3oBaHue 3asIBKH Ha MOJE3HYIO MOJIENb B 3asBKY Ha H300peTeHue u Hao60pot. Caenats 3T0 MOXKHO
JI0 TIPUHATHSI PEIICHHsI O BbIa4e CBHCTEILCTBA HA MOJIE3HYIO MOJENb JIHOO 10 MyOIUKAIIMK CBEACHUH O
3asBKe Ha N300peTeHuHe.

CBHUIETENBCTBO HA TIOJIE3HYIO0 MOJICTh IEHCTBYET B TCUCHHUE IIATH JIET HAYWHAS C IaThl IPHOPUTETA U
0 XOJaTaiicTBy 3asBUTEISI MOXKET OBITh MPOJICHO ellle Ha Tpu roja. [IpaBa Binajenblia CBUAETEIBCTBA Ha
HOJIC3HYIO MO/IeIIb PAaBHO3HAYHBI IIpaBaM o0J1afaTesIst HaTeHTa Ha U300peTeHue.

B. IlpombiniieHHBIC 00pa3LbI

IIpaBoBast oXxpaHa NPOMBIIUICHHBIX O0pa3llOB MOXXET HMMETh DPEXHUMBI, CXOAHBIE C IAaTEeHTHOH
OXpaHOH, OXpaHOW aBTOPCKMX MpaB MM TOBAPHBIX 3HAKOB. [lo MaTeHTHOH cxeMe oXpaHbl 00NamaTenhb
IIpaBa TIOJy4aeT 3allUTy OT HCIIONIB30BaHWSA JAHHOTO IPOMBIIIIEHHOTO 00pasla KaK XyJ0KeCTBEHHO-
KOHCTPYKTOPCKOTO PELIEHHs IpyTHMH JHIaMH1, HE3aBUCHMO OT TOTO, CO3/IJIH JIM OHH €T0 He3aBHCUMO WITH
ckonrpoBainu. [To cxeme oXpaHbl aBTOPCKOTO MpaBa MPOMBIIIIJICHHBIN 00pasell, ecii B HEM HaJIH4eCTBYET
X0Ta Obl MMHHMMAJIbHBIM YPOBEHb TBOPYECTBA, IMOJyYaeT OXpaHy, HO TOJBKO OT KomupoBaHus. Ilo
CXeMe OXpaHbl TOBAapHBIX 3HAKOB MPOMBIIUICHHBIA 00pa3el Mojy4aeT 3aliuTy OT CXOXECTH II0
BHEIIHEMY BHIY, KOTOpas B YCJIOBHAX pPBIHKA MOXET BBECTH B 3a0Ny)KICHHE OTHOCUTEIHHO
npoucxoxaeHuss TtoBapa. Crateefi 25(2) Cormamenuss TPUIIC mpemycMoTpeHO, 4YTO CTpaHbI-
yuactHulpl Cornamenuss CBOOOJHBI B BBIOOpE CpeACTB oOecrlieueHHs OXpaHbl JHO0 «depe3
3aKOHOAATENILCTBO O IPOMBIIIJICHHBIX 00pas3nax, Ju00 yepe3 3aKOHONATEIbCTBO 00 aBTOPCKOM
IIpaBe».

B nanHOM pasnene Mbl OCTAHOBHMCSI HA PACCMOTPEHUH OXPaHbI MPOMBIIUICHHBIX 00pa3IoB 10
cXeMe MaTeHTHOoro npasa. Jpyrue ¢popmbl oxpaHbl OyAyT COOTBETCTBEHHO pacCMaTPUBATHCS B TIaBax
00 aBTOPCKOM IIpaBe M TOBapHBIX 3HaKax. B omHMX cTpaHax HeHCTBYET TOJBKO OJHA W3 yKa3aHHBIX
CXE€M OXpaHbl IPOMBIIUIEHHBIX OOpa3loB, B IPYTUX COCYLIECTBYIOT ABa WMiM Tpu moxaxoma. K
COXaJICHHUIO, MOJAX0A K BOIPOCY 00 OXpaHe MPOMBIIIJICHHBIX 00pa3loB [0 MAaTEHTHOMY THUITY AaJeKO
HE €IMHOO0Opa3eH, B CBS3M C Y€M BO3HHUKJIN 3HAYUTEIbHBIE TPYIHOCTH B IUIAaHE YHU(UKALMHA U
YIOpPOINEHUS MATEeHTHOro TIpaBa. B HacTodmee BpeMsa OCHOBHBIE YCWIHA HalpaBICHBl Ha
rapMOHM3AIMIO TIOJX0A0B K IpobiieMe OXpaHbl MPOMBIIIJICHHBIX 00pa3lioB, U B 3TOM CMBICIIE ITEPBBIE
IIard JeJaloTCs B CTOPOHY YIPOIIEHUS MOJy4eHUSI MUPOBOI MAaTEHTHOW OXpaHbl HAa MPOMBIIITIEHHbIE
00pa3Ibl.

OObIYHbIE TIATEHTHI BBIAAIOTCA TOJIBKO IOCIE M3YYEHHUS MAaTEeHTHBIM BEIOMCTBOM 3asBKH IO
KPUTEPHUSIM HOBU3HBI M H300pETaTENBCKOrO YPOBHS. M X0TA MpakTHKa TaKOTro U3yUeHHs HE OIMHAKOBA
B pasHbIX CTpaHaX, OaHHbBIE KPUTEPHUU SIBJSIIOTCS KIIOYEBBIMH W OOMIMMH B MOJABISAIOIIEM
OONBIIMHCTBE CHUCTEM maTeHToBaHWs. OXpaHa NPOMBINUICHHBIX OOpa3lloB B PAa3HBIX CTpaHax
paznuuHa. B psge crpan, B ToM uncie u B CIIA, pelicTByeT maTeHTHas OXpaHa MPOMBIIIJIEHHBIX
00pasuos, 1o ¢popme OJIN3KO MOAXOASIIAS K PSKUMY AaTEHTHOM OXpaHbl NOJIE3HBIX Moaeneld. OqHako
BO MHOTHMX APYI'HX CTpaHax Ielo OOCTOMT MHauye. B HEKOTOpBIX M3 HUX OXpaHa NPOMBIIIJIEHHBIX
00pa3loB BBOAMTCS aBTOMATHUECKH O€3 MpEeAbSBICHUS K HUM TPeOOBaHUHN 1O MX PETHCTPAIMH WIN
JKCIEepTH3E, M CIIOCO0 OXpaHbl CKOpee MOXO0K Ha OXpaHy aBTOPCKUX IIPaB, YeM Ha MaTEHTHYIO OXpaHy.
Kputepuii HOBU3HBI Tak k€ BapbUPYETCsl OT CTpaHbl K cTpaHe. B omHuX crpanax Tpedyercs, 4ToOBI
JAHHBINA TPOMBIIUICHHBIH 00pa3el He ObUT 0 3TOr0 UCIIONB30BaH HUT/IE B MHUpE. B 1pyrux tpedyercs,
4T0OBI OH HE OBUI MCIONB30BaH B KAaKOH-TO KOHKPETHOW CTpaHe WM HE HCIIONb30BajcCid B TCUCHHE
OTIPEEeNICHHOTO MPEIIIECTBYIOIIEro Ieproaa BpeMeHH. Kpurepuii n300peTaTesibckoro ypoBHS TaK ke



BapbHUPYyETCS OT CTPaHBl K CTpaHe. B HEKOTOPHIX NMPHUMEHAETCS KpUTephi, OMU3KHHA K KPUTEPHIO,
MPUMEHSAEMOMY B OTHOILICHMM H300peTeHHMi. B Apyrux TpeOyeTcs MpOCTO BHEIIHEE OTIMYHE OT
MPEAIECTBYIONINX aHATIOTOB.

[TarenTonmomoOHas oxpaHa, KaK IPAaBHIIO, CBs3aHAa ¢ TPeOOBAHHEM PETHCTPAINH IIPOMBIIIIICHHOTO
o6pa3ua U HCHpalIMBACMbIX K OXpPaHC MYHKTOB €ro (1)OpMyJ'H)I B HalMOHAJIbHOM BC€AOMCTBE IIO
UHTEIJICKTYaJlbHOM CcOOCTBEHHOCTH. BO MHOTHX cTpaHaxX, OJHAaKO, B OTJIMYAE OT TPOIEIyPHI
MIATEHTOBAHMS, HE CYMIECTBYET SKCICPTH3HI 3asSBOK HAa IPOMBIIIICHHBIE 00pasibl. Ecny 3asBka oTBedaeTt
9icTO (OPMANTBHBIM TPEOOBAHUSM W YIUIAUYCHAa COOTBETCTBYIONIAs IIONLIMHA, OHA PETUCTPHPYETCS
aBTOMatnueckd. [loaTomMy B cTpaHax, rie HET MPEABAPUTEIHFHON SKCIEPTH3HI 3asBKU Ha IMPOMBIIIIICHHBIN
obpazer, B cirydac BO30OYXICHHS CyneOHOTO MCKa O HAPYIICHWH IPaB CyAy IPHIETCS C caMOro Hadaia
pemaTh BOIMPOCH O HOBH3HE U OPUTHHAIBLHOCTH POMBIIIIICHHOTO 00pasia.

Taxkue HIMPOKUE PACXOXKACHHUA CACTIAIM BECbMa 3aTPYAHUTCIbHBIMU TApPMOHU3AINI0 U YIIPOIICHUEC
9TOH OTpaciy MeXIyHapoaHOTo IpaBa. CyIIecTByeT MEeXIyHAPOIHBIH JOroBop — laarckoe coriamieHue
0 MEXKIYHAPOTHOM JIECTIO3UTAPHH IPOMBIIUICHHBIX O00pa3lloB, HO €ro BpsAA JH MOXHO IIPH3HATH
y,}:[a‘IHI)IM“. B Cornamenny BHIMaHHE CKOHIIEHTPHPOBAHO, IIPEX/E BCEr0, HA YHU(HUKAIUU U YIPOLICHUH
IPOLEAYp MOIYUYCHUSI OXpaHbl IPOMBIIUICHHBIX 00pa3IOB B T€X CTPaHax, TI¢ HE CYIIECTBYET SKCIEPTHBIX
mporenyp. Ceifyac mpeANpUHUMAIOTCS MIATH MO pa3pabOTKE MPOEKTa HOBOTO JIOTOBOpPA, KOTOPHIA HE
TOJIBKO O6JI€F‘II/IJ'I 61:1 nmpoueaypbl moJga4u 3asiBOK B TEX CTpaHax, rA€ HE IMPOBOAUTCA UX SKCIIEPTHU3a, HO U
yrmpocTua OBl MPOIEXypsl HOJXYyYEHHs MPaBOBOW OXpaHBl B TEX CTpaHaxX, I/Ie 3asBKH IOIBEPTaiOTCS
IKcHepTH3e (1o aHAMOTHH ¢ JIOTOBOPOM O MATEHTHON KOOTIEPALIUH).

B pamkax EC Takxke mpeAnpuHHUMAIOTCS MOIMBITKA CO3AaTh OOIIEEBPONEHCKYI0 CHCTEMY OXPaHBI
IPOMBINUIEHHBIX 00pa3noB. B Helt OymeT NPHHAT eAWHBIA TIpOILECC PETUCTPAllMM W OHAa OyIeT
ocymectBiaTecst  Cuayx6ofi EC mo rapMoHHM3anMM BHYTPEHHETO pBIHKA TOBAapHBIX 3HAKOB U
POMBIIIICHHBIX 06pa31oB'>. KpoMe Toro, paccMaTpuBaeTCs BOIPOC O PasBUTHH SBPONEHCKUX PABOBBIX
IPUHIMIIOB OXPaHbl MPOMBIIUIEHHBIX 00pa3IoB, YTO CMOXKET IMPUMHMPHUTH NMPOTHBOpEYAINE APYT APYTY
HaIIMOHAJBHBIE CXEMBI HX ITPABOBON OXPAHEL.

OpHaKo Bce eIle 0CTaeTCs MHOTO CITIOPHBIX BOMPOCOB. Hanboee CI0KHBIMU SIBISTIOTCSI BOIPOCHI O
IIPOMBIIJIICHHBIM o6pa3uaM aBTOMO6I/IHbHLIX JacTeH. CTanOBLIe KOMIIaHWH, HE3aBUCHUMbBIC ITOCTAaBIINKU
3aMacHBIX YacTel M CO03BI MOTpeOWTeNeil BO3pakalOT MPOTHB TEX IPAaBII, KOTOPBIE MPEIOCTABISIOT
UCKIIOYHMTENBHBIC TpaBa Ha 3alacHble YacTW MNPOM3BOAMTENsM  aBroMoOmieit. CyimecTByer
pacrpocTpaHeHHOe MHEHHE O TOM, YTO OXpaHa MPOMBIIUICHHBIX 00pa3iloB HE JODKHA OXBATHIBATH TAKHE
HEBHIMMEBIC «IOJKAIIOTHBIC» YacTH aBTOMOOWIIS, KaK MacisiHble (QUIbTpel U Tp. JeHCTBHTENBHO, HET
CepBE3HBIX TPHYUH CTUMYJIHPOBATh XyNOXKECTBEHHOE pEIICHHE BHEUIHETO BHAA TEX YACTEH, KOTOpBIE
OOJIBIIIMHCTBO JIONICH HUKOTJAa HE BUAUT, M €CTh CMBICI CTUMYJIHPOBATH KOHKYPCHIIUIO B 00CCICUCHUN
norpeduTeneit GuabTpamMu, CBeUaMHU 3aKUTaHUSA U T.J. [Ipon3BOIUTENN aBTOMOOHIICH UMEIOT 0COOCHHO
cabyro apryMeHTalHUIO B TIOJIB3Y OXPaHbI TAKUX YacTell MaIlllMHBI, KOTOPHIE TOJDKHBI TOYHO TTOAXOIANUTE TI0
pa3MepaM K OTBEICHHOMY JJIsI HUX OTBEPCTHIO, HAPHMEP XBOCTOBOTO CHUTHaNA aBToMoOwWis. Hambonee
CIIOPHBIM SIBIISIETCSI MOMEHT «JIO0JKEH MOIXOAUTh». Eciii B aBapuu MOBPEXIEHO MpaBoe MepeaHee KPhLIo
MAaIllUHBI, 3aMEHUTh €0 MOXKET TONBKO TOYHO Takoe ke Kpbuio. C Ipyrod CTOPOHBI, €CIIU TOBPEXKICH
Oammep, To Oamrep APYroro puCyHKa HE HAPYIIUT CHMMETPHH, HO HE OY/IET COOTBETCTBOBATH CTAHIAPTY
BHENIHero Buja. [103ToOMy NpOHM3BOIUTENN aBTOMOOWICH NPEATOKWIA KOMIPOMHCCHOE pellleHHe, MO
KOTOPOMY OHH OyIyT IIONydaTh COpa3MEpHBIE OTYHCICHHS OT IPOAaX «TOYHO COOTBETCTBYIOIIHX)
3aMacHBIX YacTeH.

B cBsa3um ¢ TeM, YTO HE CYIIECTBYET JAOCTAaTOYHOIO €IMHOOOpasusi B Bompoce 00 oxpaHe
MPOMBINUICHHBIX 00pasnoB, B Cornmamenne TPUIIC BKItOYCHBI JIMIIIh MUHUMaJIbHBIE TpeOoBanus. Tak, cT.
25(1) rmacwur:

«Crtpanpi—y4acTHunbl CormanieHus: 00eCIeYrBalOT MPABOBYIO OXpPaHy HE3aBUCHMO CO3JAaHHBIX
MPOMBIIUIEHHBIX 00pa3IoB, OTBEUAIOMINX KPUTCPHSIM HOBH3HBI U OPUTHHATBHOCTH. CTpaHbl—Yy9aCTHHUIIBI
Cormamenuss MOTYT CUHTaTh, YTO OOpa3lbl HE SBILIIOTCS HOBBIMH HIIM OpPUTHHAJIBHBIMH, €CITH OHHU
HE3HAYUTENHHO OTIMYAIOTCS OT U3BECTHBIX 00OPa3IOB WM KOMOMHAIMY U3BECTHBIX 37eMeHTOB. CTpaHbl—
yuacTHuIBl CornameHdss MOTYT HE paclpoCTpPaHATh OXpaHy Ha o00paslbl, CO3/JaHuEe KOTOPBIX
MIPOUKTOBAHO HUCKITIOYUTENEHO TEeXHUIECKUMU co00paXeHUSIMH 170007 co00paXeHUSIMH
(YHKINOHATBHOCTID.

ITocnennee npemIokeHNE YKA3bIBaeT HAa PA3IMUNe MEXKAY MPOMBIIUICHHBIM 00pa3lioM U IOIE3HOH
MOJIeTIbI0. B OONBIIMHCTBE CTpaH OTKA3BIBAIOT B OXPAHE AJIEMEHTOB NMPOMBIIIICHHOTO 00pasia, KoTopas
OOBIYHO TIPETOCTABNISACTCS MATCHTHONH OXpaHOW MOJE3HBIX Moneneil. [IpemocTaBieHrne B 3THX CIIydasx
OXpaHBl IPOMBIIUIEHHBIM O0pa3liaM MOIJo OBl MPUBECTH K CO3AAHHI0 MOHOIIOJBHBIX IIpaB 0e3
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COOTBETCTBUSI WX BBICOKMM CTaHAapTaM HOBU3HBI W OPHTHHAIBHOCTH, NPEIBSBISIEMBIM K IIOJE3HBIM
MojensMm. Hampumep, Mojaenb TOPMO3HBIX KOJOJOK aBTOMOOWIS, KOTOPBIE HE CIIOCOOHBI OBICTPO
OCTaHOBHTH MalllMHy Ha OOJeleHeBIIel J0pore, MOXKET CTaTh IMOJIE3HOM MOJIENbI0, TOJBKO €CIIM OHa
OTBEYACT KPUTEPHSIM HOBHU3HBI H OPHTHHAITBHOCTH. HO maxke KpacuBBIE TOPMO3HBIE KOJOIKH HE TOJDKHBI
MOJTy4aTh MIPABOBOH OXPaHbI MPOMEIIUIEHHOTO 00pas3a.

B POCCI/II/I, KaK U B ApPYrux CTpaHax, OPUTMHAJIbHBIC PCHICHHSA BHCEINHCTO BHUIA MNPOMBIINIJICHHBIX
U3IETNH MOTYT OXPaHATHCA B TPEX BO3MOXKHBIX (pOpMax: Kak OOBEKTHI aBTOPCKOTO IpaBa (B YaCTHOCTH,
MPOM3BENICHNS JICKOPATUBHO-TIPUKIAIHOTO HCKYCCTBa); B KadeCTBE TOBAPHBIX 3HAKOB (B YaCTHOCTH,
00BEMHBIX); U, HAKOHEI, TOCPEJICTBOM MPU3HAHUSI KX 0COOBIM 00BEKTOM MPOMBIIIIEHHONH COOCTBEHHOCTH
— MPOMBIIUICHHBIM 00pa3noM. Kaxmas n3 Ha3BaHHBIX (JOPM OXpaHBI IMEET KaK CBOM IPEUMYILECTBA, TaK
u HemocTatku. Hambomee neiicTBeHHOW (hOpMOI OXpaHBI, KOTOpas, OTHAKO, IPEJOCTAaBISCTCS Ha
A0CTaTOYHO OrpaHUYCHHOC BPEMs M CBsA3aHa C HaI/I6OJ'ILIHI/IMI/I CI)I/IHaHCOBI)IMI/I U3CPIKKaMH, SBJISACTCA
OXpaHa TaKWX PEIICHWH B paMKax ITaTEHTHOTO IpaBa, Mpeanoiaramoonas opHIHalbHOe MPU3HAHNE HX
MIPOMBIIUICHHBIME 00pa3amMi.

B cootserctBum ¢ m. 1 cr. 6 IlateHTHOro 3akoHa P® mpPOMBINUICHHBEIM 00pa3IOM SBISETCS
XY002#CECMBEHHO-KOHCMPYKMOPCKOE peuleHue uszlenus, onpeoderswwee e2o GHewnull 6ud. Kax wu
n300peTeHne, TMPOMBIINUICHHBIH O0pa3en MpeAcTaBIsieT co0oW HeMmaTepHaabHOe Oiaro, pes3ynbTar
YMCTBCHHOW JEATETHHOCTH, KOTOPHIA MOXKET OBITH BOIUIONICH B KOHKPETHBIX MAaTEpPHAIbHBIX OOBEKTaX.
OpHako ecnu HM300peTeHHE SBISAETCS TEXHHYECKUM pEIICHHEM 33JadM, TO MPOMBIIUIEHHBIM 00pa3ioM
IPU3HACTCS peIICHUE BHEITHETO BHIA H3EIH, TO €CTh TU3aifHEPCKOE PEIICHUE 3a1auH.

PomoBo#i mpu3HAK MPOMBIINLICHHOTO 00pa3lia — OusaliHepcKoe peuieHue — O3HAYaeT, 4To B
pCILICHUU COJepIKaTCs YKa3aHWsS Ha KOHKPETHBIC CPEACTBA W MYTH Pealu3al[ii TBOPYECKOTO 3aMbICia
mmsaiinepa. Ecnm 3amaga nmumms mocraBiieHa, HO (aKTHYECKH HE pEIICHA, MPOMBIIUICHHBIH 00paser] Kak
CaMOCTOSITEEHBIN OOBEKT €IlIe HEe CO3MIaH.

3anaua, penraeMasi ¢ MOMOIIBIO MPOMBIIIJICHHOTO 00pa3siia, COCTOUT B ONpPe/Ie/ICHHI BHEITHETO BU/Ia
m3genua. [lom wm3menusMH B JaHHOM CiIydae IIOHHMAIOTCS CaMble pa3HOOOpasHBIE IIPEIMETHI,
MIpeJHa3HaYeHHbIC UIS YIOBJICTBOPEHHS YEIOBEYECKUX MOTPEOHOCTEH, KOTOPHIE MOTYT BOCIPUHIMATHCS
BU3yaJbHO U CIIOCOOHBI OTHOCUTEIBHO COXPAHITh CBOW BHENIHWH BHJ. BHEIIHWIA BUA WU3IETHS MOXET
BKJIIOUATh Pa3IMYHBIC IPU3HAKH, HO B KOHCYHOM CUETE OH OIPENENSIeTCS BEIPAa3UTEIBHOCTHIO M B3aHMHOM
pacIoIoXeHUEeM OCHOBHBIX KOMIIO3UIIMOHHEIX 3JIEMEHTOB, (POPMOH M IIBETOBBIM HCIIOJTHEHUEM.

Perienne BHENIHEro BHIA W3ICIHS JOJKHO HOCUTH XYyIOXKECTBEHHO-KOHCTPYKTOPCKHN XapakTep.
NuapiMu CJIOBaMH, BO BHCIIHEM BUJC HU3ACJIHA OOJDKHBI COYETATHCA XYAO0KECTBCHHBIC U KOHCTPYKTOPCKUC
aneMeHTH!. Vconb30Banre OAHUX JIUIIb Xy I0KESCTBCHHBIX CPEICTB, HAIPUMED H3MEHEHNE [IBETA U3IEIHS,
paBHO KaKk M OJHUX KOHCTPYKTOPCKUX CpEACTB, HAampuMep H3MCHCHHE pa3Mepa W3ACHHs, JUIs
MPOMBINUICHHOTO 00pasiia HEeI0CTaTOYHO. XYIO0XKECTBCHHBIE M KOHCTPYKTOPCKUE DIIEMEHTHI JOJDKHBI
TapMOHHYHO COYETATHCS M B3aUMHO JIOTIONHATE IPYT APYTa.

[TpoMbIIUTEHHBIM 00pa30M MOTYT OBITh: IIETI0€ SANHIUYHOE M3/IENNE, €T0 YacTh, KOMILICKT (Habop)
U3ZIeTMid U BapuaHThl W3aenus. M3denue Kak OOBEKT MPOMBIIUICHHOTO 00pa3iia MOXET OBITh, B CBOIO
ouepesb, OOBEMHBIM (MOJEIb), MIOCKOCTHBIM (PUCYHOK) MM COCTaBJIAThL WX coderaHue. OOBEeMHEBIC
MIPOMEBINUIEHHBIE OOBEKTHI TPEINCTABISIIOT COOOW KOMIO3HIIUIO, B OCHOBE KOTOPOH JIEKHUT OOBEMHO-
NPOCTPAHCTBEHHAs CTPYKTypa, HAmpUMep XYJIO0XKECTBCHHO-KOHKPETHOE peIleHHEe, OIPEIelIsIoiiee
BHEITHUH BHJ] CTaHKA, MAIIUHEI, O0OYBU U T.II. [1JT0CKOCTHBIC IPOMBIIITICHHBIE OOBEKTHI XapaKTEPU3YIOTCS
JTHHEHHO-TPapHUSCKIM COOTHOIICHHEM JJIEMEHTOB M (DaKTHIECKH He o0iamaioT o0beMoM (Hampumep,
BHEIHWI BHJ KOBpa, IUIaTKa, TKaHW, 000eB u T.m.). KOMOWHMpOBaHHBIC MPOMBINUICHHBIE O0pa3Ibl
COYETAl0T B ceO€ 3IEMEHTHI, CBONHCTBEHHBIC OOBEMHBIM U IUIOCKOCTHBIM IPOMBIIUICHHBIM 00Opa3nam
(Hampumep, BHEITHUH B HH(POPMAIIMOHHOTO Ta0JI0, ndepOIraTa 4acoB ! T.II.).

Yacmo uzdenust MOXKET OBITh 3asBJICHA B KAUECTBE MPOMBIIUICHHOTO 00pa3iia B TOM Clydae, eClH
OHa mpe€aHa3HavucHa IJIs yHI/I(I)I/IIII/IpOBaHHOFO NPUMCHCHUSA, TO €CTb MOXKET GI:ITL HUCIIOJb30BaHa C LICJIIBIM
pAIOM W3IENWH, a Takke o0JamaeT CcaMOCTOSATENbHOW (YHKIMEH H 3aBEpIICHHON KOMITO3UITHCH.
Hanmpumep, caMOCTOATENFHBIM MPOMBIIUICHHBIM 00pa3loM MOTYT OBITh MpPWU3HAHBI (apbl, Pa3IIMIHOTO
pOJa pydUKH, CEI0 sl BEIOCHIIEIA | T.1I.

Komnnexm (nabop) uzdenuti Npu3HAETCS MPOMBIIUICHHBIM 00pa3I[OM, €CIM BXOJSIIUE B €r0 COCTaB
AJIEMEHTHI, BBHITONHSIONINE Pa3sHOOOpa3Hble (YHKIUH, OTIMYHBIE IPYr OT Opyra, MOTYMHEHBI OOIIeH
3ajade, pemaeMod KOMIUICKTOM B IienoM. Hampumep, Kak NPOMBINIICHHBIA 00pa3er] MOryT OBITh
3apeTUCTPUPOBAHBI YaHHBIN MU CTOJOBBIN CepBH3, MEOCIBHBIN TapHUTYpP, HA0OP MHCTPYMEHTOB H T.II.

Bapuanmamu npomviuinennoco obpazya Moxet OBITh XyI0)KECTBEHHO-KOHCTPYKTOPCKOE PEIICHUE
OITHUX U TEX XKE M3IENUi, Pa3IUYaIOIUXCsl IO COBOKYMHOCTH CYNIECTBEHHBIX PU3HAKOB, OMPEICIIFOIIIX
OTMHAKOBBIC JCTCTUYECKUE U OJPrOHOMHUYECKHE OCOOCHHOCTH wu3denuil. Hampumep, BapuaHTaMu
MPOMBIIUIEHHOTO 00pa3ma MOXeT OBITh  XYHO)KECTBEHHO-KOHCTPYKTOPCKOE pPEUICHHE JABYX HIIH
HECKOJIBKUX aBTOMOOMIICH OTHON MOJIENH, OTIHYAIOIIUXCS IPYT OT Ipyra GopMoi 0OIUIIOBKH, pyUeK, dap



1 T.I1.; CTYJIbEB, OTIHYAIOIINXCS (PAKTypOl M IBETOM JEKOPATUBHOI 0OMBOYHO TKaHHU, U T.JI.

BHemiHuit BUA HEKOTOPHIX IMPEIMETOB MATEPUATBFHOTO MHUpPAa HE MOXET 3asBISTHCA B KAueCTBE
HPOMBIIUIEHHOTO 00pa3ua. Tak, He MPU3HAOTCS MPOMBIIIIEHHBIM 00pa3IoM:

1) w3menws, BHEUIHWH BHI KOTOPHIX OOYCIOBIEH HCKIIOUUTEIBHO WX TEXHHUUCCKOH (YHKIHEH
(raiixu, OOJITHI, BUHTHI, CBEpPJIA U T.I1.);

2) 00BEKThI APXUTEKTYPHI, KPOME MAJIBIX apPXUTSKTYPHBIX (OPM, HATPUMED BHEIIHUIA BHUJ] KHOCKOB,
MAJIATOK, TeJIe(HOHHBIX OYOK U T.IT.;

3) mevaTHas IPOIYKIIKS KaK TaKOBasi, KOTOPasi OXPaHIETCs] HOpMaMHU aBTOPCKOTO MPaBa;

4) 0OBEKTHl HEYCTOHYMBOM (POPMBI M3 KUIKHX, I'a3000pa3HBIX, CHITyYHMX HIM MM IOJOOHBIX
BEIIIECTB, TaK KaK HEYCTONYMBOCTH MX ()OPMBI HE ITO3BOJISAECT HPUAATh MM BHEIIHHH BHI C ITOMOIIBIO
XYI0KECTBEHHO-KOHCTPYKTOPCKHX CPEIICTB;

5) w3menus, MPOTHBOpPEYAIME OOINECTBEHHBIM HHTEpEecaM, MPHUHIMIIAM TYMaHHOCTA U MOPAIIU
(Hampumep, pUCYHKH W HAJIITUCH MTOPHOTPAPHUUIECKOTO U OCKOPOUTEIHLHOTO XapakTepa).

Wtak, TpPOMBINUICHHBIM OOpa3lOoM B MIMPOKOM CMEICIE SBJSIETCS JI000€ XyIOXKECTBEHHO-
KOHCTPYKTOPCKOE PEUICHUE H3IENHUs, OPEEIIAIONIee er0 BHEITHIUI BUA. B 3TOM CMBICIIE TPOMBIILICHHBIM
00pa3lioM MOTYT CUUTATHCS PEIICHHS BHEIIHET0 BHJA JIIOOBIX HOBBIX U3JCIHH, BBIITYCKACMbIX
MIPOMEBIIUIEHHOCTHIO, KOTOPBIE B CBOCH MOIABIIONICH Macce HUTAEC HE PETHCTPUPYIOTCS W HHUKaK He
OXPaHSIOTCS.

ITpaBoBast oxpaHa MPEIOCTABISAETCS TEM MPOMBIIUICHHBIM 00pa3iiaM, KOTOPBIE SBISIOTCS HOBbLMU,
OPUCUHATILHLIMU U NPOMBIUIEHHO —NpUMeHUMblMY. YKa3aHHBIE KPHUTCPUH IIaTEHTOCIIOCOOHOCTH,
3akpervieHHble [laTeHTHBIM 3akoHOM P®, COOTBETCTBYIOT Hamboiee paclpoCTPaHECHHBIM B MHPOBOU
OpaKTHKEe MpPU3HAKAM OXPAHACMBIX IMPABOM MPOMBIILICHHBIX 00pa3ioB. PaccMoTpuM BKpaTiie 3TH
KPHUTEPUH.

[MpoMbIIUTEHHBIH 00pa3el] IPU3HACTCS HOGbLM, eCll COBOKYNHOCHb €20 CYUeCHBEeHHbIX NPUSHAKOS,
onpeoenIowWUx ICmemuiecKue U IP2OHOMUYECKUe 0COOEHHOCMU U30enUs, Heu38eCmHA U3 C8eOeHuUll,
cmasuiux 00ued0CmynHbLMU 8 Mupe 00 0amvl RPUOPUMEMA NPOMBIULEHHO20 00pasyd.

[Ipu sTOM TON CywecmeenHviMu npusHaKamyu TPOMBIIIICHHOTO 00pa3la MOHHUMAIOTCS IPU3HAKH,
O00BEKTUBHO TPUCYIIUE XYI0KECTBEHHO-KOHCTPYKTOPCKOMY PEUICHUIO H3IENUs, KaXIbId M3 KOTOPBIX
HEOOXOIMM, a BCE BMECTE JOCTaTOYHBI U CO3MaHHUS 3pUTENbHOTO oOpasza m3menus. K HoBH3HE
MIPOMBIIUIEHHOTO 00pa3iia MPEABSIBILIIOTCS TOYHO TaKUe Ke TPeOOBaHMS, KaK U K HOBU3HE N300peTeHNSI.

ITpoMbIUIeHHBIH 00pa3ell NPU3HACTCS OPUSUHANBLHBIM, eClU €20 CYujeCmeeHHble HPUIHAKU
00yCN06IUBAIOM  MBOPUECKUll Xapakmep Idcmemudeckux ocobennHocmeu u3oeauu. JIaHHBIM TpPU3HAK
BBIITONIHSIET TPHMEHHUTENEHO K MPOMBIIUIEHHOMY 00pasily NPHMEPHO TakKylo K€ pOJb, KaKyl0 HIpacT
OTHOCHTEIBHO M300peTeHNH KPUTEpHH H300peTaTeNbCKOro YPOBHS: C €ro MOMOIIBI0O OXPaHOCIOCOOHBIE
MPOMBINUICHHBIE 00pa3ibl KaK TBOPUYCSCKUE XYI0KECTBEHHO-KOHCTPYKTOPCKUE PEIICHUS OTTPaHHYUBAIOTCS
OT PE3yJbTAaTOB OOBIYHOW aHM3aifHEpCKOW paboThl. [IpaBOBOW OXpaHe MOMJICKAT JIHMINL TE PEHICHUS,
KOTOpEIE, BEIXOJSI M3 paMOK OOBITHOTO MPOESKTHPOBAHNS, BOCHIPUHIMAIOTCS KaK HEOKUIAHHEBIC, HECXOXKIE
C M3BECTHBIMH XY/I05KECTBEHHO-KOHCTPYKTOPCKUMHU pa3paboTKaMH.

ITosTOoMy, HampuMep, HE TPH3HAIOTCS MPOMBIIUICHHBIMH oO0paslaMu Kak He oOnamaromiie
OpPUTHMHAJIBHOCTBIO WIPYIIKA B BHIEC YMEHBIICHHOTO, YIPOIICHHOTO peajbHOTO OOBEKTa, TaK Kak
crenuduKa XyI0KECTBEHHO-KOHCTPYKTOPCKOTO pEIICHHUs JOJDKHA OBITh pEe3yabTaTOM TBOPYECKOTO
NEPEOCMBICIICHUS (OPMBI  pEealbHBIX H3MIENUH; W3ICeNUs, HCKYCCTBEHHO COXpaHsiomue QopMmy,
CBOUCTBEHHYIO U3ICTHSAM OTPEIeIICHHOTO Ha3HAUYEHMS, HO BHIITOTHEHHBIE HA IPYTOH TEXHMUECKOH OCHOBE
(HampuMep, MIaCTMACCOBBIH OOYOHOK, UMUTHPYIOIIUI JEPEBSHHBIN), U T.11.

ITpoMbInUIEHHBIH 00pasel] SBISAETCS HPOMBIUACHHO HPUMEHUMbBIM, eClU OH Modcem Oblmb
MHO2OKPAMHO BOCHPOU3BEOEH NYMeM U320MOBACHUs COOMmBemcmayiowe2o uzoenus. VIMeHHO BO3MOKHOCTD
BOCIIPOM3BENICHHS  JIeNacT AaKTyalbHOW MATCHTHO-NPAaBOBYIO  (OpPMY  OXpaHbl  OPUTHHAIBEHOTO
XYI0KECTBEHHO-KOHCTPYKTOPCKOTO pelieHus. Eciay peiieHre BHEIIHEr0 BUAa W3ICITUS MPAKTHYSCKU
HEBOCIIPOM3BOJNMO (HampuMep, KOrla pedyb HACT O BBICOKOXYJI0KECTBEHHOH pydHOW pabore),
HEOOXOTUMOCTh B €r0 ITaTEHTHOH OXpaHe, KaK MPaBHIIO, OTCYTCTBYeT. B 3ToM ciydae mpaBa co3matens
TBOPYECKOTO pe3yJbTaTa B IOCTATOYHON Mepe OXPaHII0TCSI HOPMaMHu aBTOPCKOTO IpaBa.

Kpurepuii npoMBIIIIICHHOH TPUMEHUMOCTH HE 03HAYaeT, OJHAKO, YTO pEIICHHE BHEITHETO BHUIA
M3IENHsI TOJDKHO OBITH O0SI3aTENEHO BOCIIPOM3BOIUMO MPOMBIIUICHHBIM ITyTE€M, XOTS, KOHEYHO, UMEHHO
TaKOW CIOCOO BOCHPOM3BENCHHS IPEKAEC BCETO HMeEETcs B BHAY. Kak MpOMEBIIUIEHHBIE 00pa3lbl
OXPAHSIOTCS ¥ PEUICHUS BHEIIHETO BHIA TEX WM3IENUI, IPU M3TOTOBJICHUH KOTOPHIX B OOJBIION CTEICHU
MIPUMEHSIETCSI PyYHOH TpyHd. AKIICHT AelaeTcst Ha caMOi BO3MOXKHOCTH MHOTOKPAaTHOTO BOCIIPOHM3BEICHHS
COOTBETCTBYIOIIMX H3IENU, a HEe Ha crmocobe BocmpousBelcHUs. [Ipu OleHKE MTPOMBINLIICHHON
NPUMEHUMOCTH MPOBEPsIeTCs, KOHEYHO, ¥ caMa OCYIIECTBUMOCTh 3asBIICHHOTO MPOMBIIIIEHHOro 00pasia
C TIOMOIIBIO OMTUCAHHBIX B 3asBKE MM U3BECTHBIX CPEICTB, CIIOCOOOB M MaTEepUAIIOB.

[TaTeHT Ha MPOMBINUICHHBIA 00pa3el] BBIIACTCS JIUIID MPH MOJOKHUTEIFHOM PEIICHUH dKCTICPTU3BI



1o cyuectBy IlocneaHsst npoBOIUTCS O BCeM 0e3 UCKIIIOUEHUs 3asiBKaM, YCIEUIHO MPOLIEIIINM CTa U0
(hopManbHOI1 SKCIIEPTU3BI, 03 MOAaYH 3asIBUTEIEM CIIEIUATBHOTO X0AaTalCTBa O MPOBEICHUH SKCIEPTU3BI
TI0 CYIIECTBY.

Cpok feiicTBUs MMaTeHTa Ha HMPOMBIIUICHHBI 00pa3eln COCTaBISIeT NECATh JIET U M0 XOJATalCTBY
naTeHToO1agaTenss MoXKeT ObITh MpOXJIeH ellle Ha MATh JeT. O0beM U cofep)KaHHe NpaB oOyajaress
MaTeHTa Ha MPOMBIIUICHHBIA 00pa3el, a TakkKe MOPSIOK W CIOCOOBI MX 3aIIMTHl COBMAAAIOT C MpaBaMH
BJIAJICTIbIIA TIATEHTA HAa N300pETEHHUE.

B. Copra pacrenuii 4 nopojabl AKUBOTHBIX
1. O0uue NpUHIMITBI

Cornamwenue TPUIIC ycraHaBiauBaeT MAaTEHTHYIO OXpaHy B OTHOIIEHHM MHUKPOOPTaHU3MOB
CornameHueM mOpeayCMaTpUBAETCsl, YTO CTpPaHBI-yYacTHHUIIBI B OTHOIIEHHUH PACTEHHH BBOIAT JHOO
MaTEHTHYIO OXpaHy, IMO0 CBOETO POAa FeHeTHUecKyto 3aumTy. B Cornamennn HEeT ONOXKeHUH 00 oXpaHe
MOPOA JKMBOTHBIX (MCKITIOUEHHE COCTABILIIOT IYHKTHI O MHKpOOpraHm3Max) Ha mpakTtnke BO MHOTHX
CTpaHaX He CYLIECTBYEeT NpaBa HHTEIUIEKTYaJbHOH COOCTBEHHOCTH B OTHOIIEHHMH BBIBEJEHHBIX IOPOJ
JKUBOTHBIX, HO TIPU 3TOM €CTh OJIMH WJIH JBa BHJIA OXPaHbl HOBBIX COPTOB PacTEHUH.

XOTs ceneKnys KaK IeIeHapaBlIeHHas IesTeIbHOCTD JII0AEH 1o peoOpa3oBaHmi0 00BEKTOB JKUBOH
MPUPOIBI SIBIAETCS OJHUM M3 CaMbIX PAaHHUX JOCTHXKEHHH YelOBE4YeCTBA, IMPABOBOE PEryJIHPOBAaHUE
0OIIeCTBEHHBIX OTHOLIEHUH B JaHHOHM cdepe Hauamoch aumb B XX B. B Poccun oxpaHa HEKOTOPBIX
O00BEKTOB CENEKINN — BHOBH BBIBCICHHBIX WJIM YIYyYIICHHBIX COPTOB 3€pHOBBIX — OBUIA BIECPBBIC
BBeJeHa B KoHUE 30-x ronoB. B panmbpHeimeM Kpyr OXxpaHsSeMbIX OOBEKTOB CENEKUUH IOCTOSHHO
paciupsics, OJHAKO MX OXpaHa OCYIIECTBISJIaCh B paMKaxX 3aKOHOJATENbCTBA 00 HM300pETeHHAX, K
KOTOPBIM OHHM YCIIOBHO IMPHPAaBHUBAIUCH. Pa3MexeBaHHE CENEKIMOHHBIX NOCTHKEHUH M M300peTeHHi
MPOU3OLLIO JHIIb ¢ NpuHsATHEeM [laTeHTHOrO 3aKoHa P®. Benen 3a aTuM mosiBuiics cneluaibHbI 3aKOH
P® or 6 aBrycra 1993 r. «O CeneKUMOHHBIX JOCTUIKEHHUAX)», KOTOPBIA BMECTE C MPHUHATHIMH B €r0
pa3BUTHE TOJ3aKOHHBIMH aKTaMH 00pa3yeT pPOCCHICKOE 3aKOHOJATENhCTBO 00 OXpaHE CENEeKIHMOHHBIX
MOCTIKEHHUH.

2. Copra pacreHuii

B nacrosiiee BpeMs oTMeudaeTcsl TEHASHIHUA pOCcTa OXPaHbl PaCTUTEIBLHOIO MUpa MexayHapoIHbIH
COI03 OXpaHbl HOBBIX COPTOB paCTeHI/H‘/‘I13 OBLT CO3/IaH B IENSAX UCTIOTHEHHUS MONOKEHUH MexIyHapoHOU
KOHBEHIIMH 110 OXPaHe HOBBIX cOpTOB pacTeHui. [lociennmii BapuanT Tekcra Konpennuu (Axt 1991 r1.) k
HACTOSIIIEMY BPEMEHHU PaTH(HUIHMPOBAH 3HAYATEIBHBIM YHCIOM BBICOKOPA3BHUTHIX T'OCYIAapCTB, BKIIOYAS
Coenunennsle IlltaTtel (KOTOpble SBISIOTCA OJHUM W3 BEAYIIMX MHPOBBIX IMPOU3BOJUTENEH
CEJIbCKOXO3AWCTBEHHONH TPOAYKIUHN), TOCyJapcTBa EBpOMENCKOro 3KOHOMHYECKOTO COOOIIeCTBa H
Slnonuto (koTopasi SIBISETCS OCHOBHBIM MMIIOPTEPOM HPOAYKLHMH CEIBbCKOro Xo3saicTBa). Ilo mepe
BCTymJieHHs B KOHBEHLMIO CTpaHBI MEpecMaTpUBAIOT CBOE 3aKOHOJATEIhCTBO C TEM, YTOOBI YCTPaHUTb
Pa3sHOUTECHHUS C €€ MOJIOKECHUSIMU U BBECTH enHYyI0 TepMuHosoruto. Ctates 1(vi) KonBenuuu onpenenser
MOHSITHE «COPT PACTCHUID CIECIYIONIMM 00pa3oM:

«CopT 03HauaeT Tpymny pacTeHUH B OJHOM OOTAaHMYECKOM TAaKCOHE CaMOr0 HIKHEro paspsza,
KOTOpasi BHE 3aBUCUMOCTH OT YCIIOBUH OXpaHOCIIOCOOHOCTH MOXKET ObITh

oTIpeieNicHa 10 PU3HAaKaM, XapaKTepU3YIONINM JaHHBII TeHOTHI, TH00 KOMOMHAIIHIO TCHOTHIIOB;

OTJIMYMMA OT APYTHX TPYII pacCTeHUH OJTHUM MJIM HECKOJIBKUMHU MPU3HAKAMU U

OJTHOPO/IHA, KAK COBOKYITHOCTh YCTOWYHMBO BOCTIPOM3BOIUMBIX IIPH Pa3MHOKEHUH IPU3HAKOBY.

Takoe IMpPOKOE OIpEIETCHHE COpTa pAcCTEHWH OXBATHIBAET KaK OXPAHOCIIOCOOHBIC, TaK W
HEOXpaHOCIOCOOHbIe BUABl. Kputepnn oxpanocnoco6HocTH chopmynupoBassl B cT. 5(1) Konsennuu, rae
TOBOPUTCS, YTO OXPaHa MOXKET OBITh IIPEAOCTABIIEHA COPTY PACTEHUH, €CIIM OH ABISETCA:

(i) HOBBIM;

(11) OTITMYHUMBIM;

(i11) OAHOPOAHBIM;

(iv) ycTOH4MBBIM (CTaOUIIBHBIM).

Kpurepuii HOBU3HBI B OTHOIIIEHWU COPTOB PACTEHHI HE TaKOH CTPOTHM, KaK 3TOT )K€ KPUTEPUH B
OTHOILIEHUH n300peTeHuil. B cT. 6(1) KoHBEHLIMN TOBOPUTCS, YTO «COPT CUMTAETCS] HOBBIM, €CNIM Ha JaTy
MOJIaYM 3aBKM Ha BbIJIady MATEHTa CEMEHa WM IUIEMEHHONW MaTepuall JaHHOTO BHJA HE IIPOJaBajIiCh U HE
IepelaBAINCh WHBIM 00pa3oM IpyTUM JIMIaM, CaMHM CEJICKIIMOHEPOM WM C €ro COTNacHsl B IIETIIX
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HCTONB30BaHUS 3TOTO cOpTa (i) Ha TEPPUTOPUH JOTOBAPUBAIOIICHCS CTOPOHBI, HA KOTOpOW ObLIa Mmojgana
3asgBKa, B MEPUOJ HE MEHee roja A0 JaThl ee mojadd M (il) HA TEPPUTOPUH, UHOU, YEM TEPPUTOPHS
JIOTOBapUBAaroIeiics CTOPOHBI, HAa KOTOPOIl MojaHa 3asBKa, B NEPUOJ HE MEHEE UYeThIpeX JIET JI0 JaThl
10/1a4y, a IPUMEHHUTENBHO K I€PEBbSIM U BUHOTPALy B IEPUOJ HE MEHEE ILECTH JIeT C YKa3aHHOM JaThi».

Kputepuii oTIMYUMOCTH COBEPIIEHHO HE MOXO0XK Ha MOHATHS H300peTaTeNbCKOrO0 YPOBHS WM
opuruHanbHocTH. CraThs 7 KOHBEHLIUU TIacHT:

«HoBBII CcOpT MOMKEH SBHO OTIMYATHCS OT JIIOOOTO Jpyroro oOIIEH3BECTHOTO COPTa,
CYIIECTBYIOIIETO HA MOMEHT ITOJIa4H 3asBKU».

OTcrofia BUAHO, YTO KPUTEPUI H300PETaTENbCKOTO YPOBHSI IOIHOCTRIO OTCYTCTBYeT. CelneKInoHep
MOXET MPOCTO OOHAPY>KUTH HOBBIM BHJ PAacCTEHUH B CBOeM caay. BrIBaeT O4YeHb TPyIHO ONPEETHTD,
ABNISETCS JIM JaHHBIM copT oOmen3BecTHbIM. IloaTOMy B CT. 7 TakKe COAEPIKUTCS IOJOXKEHHE O
perucTpau B OQHUUAIBHBIX HCTOYHMKAX HH(popMmanmuu o0 oOLIeH3BECTHBIX BHAaX pacTeHuil. B
YaCTHOCTH, TOBOPUTCS, YTO MIOJIaHHAsl 3asiBKa Ha IOJIy4YEHUE IPaBOBOM OXpaHbl WK Ha BKIIOYEHHUE HOBOTO
copra B O(QHUIHATBHBI peecTp pacTeHHid B JIOOOH CTpaHe IOJDKHA OTpPaXKaTh €ro CpaBHEHHE C
0OIIen3BECTHRIMU BHIaMHU Ha JIaTy MOJa4H 3asiBKU. [Ipy 3TOM K 0OIIEN3BECTHBIM MPUPABHEHBI U T€ BUABI
pacTeHui, Ha KOTOPBIE YK€ UCIPOIIEH aTeHT MWK JIOMYCK K UCITIOJIb30BAHUIO.

B ct. 8 u 9 KoHBEeHIIMN COOTBETCTBEHHO OINPEAEIIAIOTCS MOHATUS OOHOPOAHOCTH U CTaOMIIBHOCTH:

«CopT cuMTaeTcs OJHOPOIHBIM, €CIIH COXPAHSIOTCA €ro OCHOBHBIE IPH3HAKH, HECMOTps Ha
OTJIENIbHBIE OTKIIOHEHHS, KOTOPHIE MOTYT BO3HUKHYTH B CBSI3U OCOOEHHOCTSIMH Pa3MHOKEHUS.

«Copt cumrtaercs CTaOWIBHBIM, €CIHM €Tr0 OCHOBHBIC INPH3HAKHA OCTAIOTCS HEM3MEHHBIMH IOCIE
HEOJJHOKPATHOTO Pa3MHOXKEHHUS WU, B CIIydae 0coO0ro IMKJIa Pa3MHOKEHHUS, B KOHLE KaXKIOTO LUKIIay.

YKa3zaHHbIE XapaKTEPUCTHKHU CHIBHO OTJIMYAIOTCS OT OMHCAHUS H300pEeTeHHs, KOTOPOTO Tpedyer
MATEHTHOE 3aKOHOAATeNbCTBO. OTIMUYaeTcss TakKe W O0bEM OXpaHbl HOBBIX BHIOB PACTCHHH TIO
CpaBHEHHIO C O0BEMOM OXpaHBI, KOTOPYIO JaeT OOBIYHEIA mareHT. B coorBerctBum ¢ CornameHneM
TPUIIC uckitounTenbHble IpaBa OXBaTbIBAIOT:

(1) MPOM3BOJICTBO HMJIH PETIPOIYKITHIO (Pa3MHOXKEHHE),

(1) cozmanue ycIoBUi I eTel pa3MHOKEHUS,

(iil) mpeayokeHne K mpojaaxe,

(iv) mpojiaxxy u WHBIC (POPMBI MAPKECTHUHTA,

(V) axcmopr,

(vi) uMmopr,

(vil) cozaHme 3amacoB ¢ JJFOOBIMHU 1ENSAMH, YKa3aHHBIMH B MTyHKTax (1)-(Vi).

HcxmounTensHOe IpaBo HA UMIIOPT 0COOCHHO BaykHO. OHO 03HAYaeT, HalpHMep, YTO CEIEKINOHED
MOJKET KOHTPOJIUPOBATh BBO3 HOBBIX COPTOB PACTEHHUH B CTpaHbl, IJIe OHM HE MOTYT IPOH3pacTaTh IO
KITUMaTHdeckKuM YCJIOBUAM. [IpuMepoM MOXKET CIyXUTh HUMIIOPT TPOMUYECKHX (PPYKTOB B CTPAHBI
Cesepnoit EBporbl.

Craten 15 u 16 CornameHust npexycMaTpUBalOT BaXKHbIE U3BATHA W3 UCKIIOUMTENBHBIX IpaB
CeNeKIMoHepa. B 9acTHOCTH, IOMycKaeTcs, 4TO CTpaHBI—Y4acTHUIBI CoOryameHuss MOTYT BKIIOYATh B
HAIMOHAIBHOE 3aKOHOJATEIHCTBO MOJOXKEHUS, 0 KOTOPHIM (pepMepaM paspernraeTcss OCTaBIsTh y cebs
CEJIEKLIMOHHbIE CeMeHa JUIsl TOCaIKH.

OxpaHa HOBBIX COPTOB pAaCTeHHH B POCCHHMCKOM IIpaBe OCHOBBIBAE€TCS Ha MPHUHLHUIAX
MexayHapoJHOW KOHBEHIIMHM TI0 OXpaHE HOBBIX COPTOB pacTeHui, Kk kKoTopoil Poccuiickas denepammst
npucoeaunmnack B 1997 r. KpurepusiMu oXxpaHOCIIOCOOHOCTH PELIEHUH NO BBIBEIEHHIO HOBBIX COPTOB
BBICTYTIAI0T HOBH3HA CEJEKIIMOHHOTO JOCTHXEHHSA, €0 OTINYMMOCTb, OAHOPOAHOCTh M CTaOHIBHOCTH,
coziepKaHle KOTOPBIX packpbiBaeTcs B 3akoHe PD «O ceneKIMOHHBIX TOCTHKEHUSIX» B OCHOBHOM TaK ke,
kak 1 B KouBenuuu 1961 r. Opgnako B momonHeHHEe K 3ToMy B M. 1 cT. 4 3akoHa yKas3bpIBaeTcs, 4YTO
OXPaHOCIOCOOHBIMU MOTYT OBITh MPU3HAHBI HE JTIOObIE OTBEYAIOINE YKA3aHHBIM BBILIE KPUTEPHUIM COPTa,
a JIMIIb T€ WX POABI ¥ BHIBI, IEPEUCHb KOTOPHIX YCTAHABIMBAETCS CIECIUATBHO YIOJTHOMOUYEHHBIM Ha TO
TOCYJJapCTBEHHBIM OpraHoM, a MMeHHO [ocymapcTBeHHOW Komuccueil PP mo ucmeiTaHuio U oXpaHe
CENEKIIMOHHBIX TOCTIKEHHUH, C yIETOM MEKIYHAPOAHBIX 00s3aTenscTB Poccuiickoit @eneparmm.

3. ITopoas! ’KUBOTHBIX

B 3akoHonmaTensCTBE MHOTMX CTpaH HE MPEAyCMOTpEHA MaTeHTHas WM CXOgHas ¢ Hed Qopma
OXpaHbI JKUBOTHBIX, 32 HMCKIIOYCHHEM OXpaHbl MHUKpoopraHu3MoB. Ctarbs 27(3) Cornamenus TPUIIC
TJIACHT, YTO «CTpPaHbl — YydacTHUNBI CoOrJameHuss MOTYT HCKII0YaTh H3 c(epbl MAaTEHTOBAHMS...
JKUBOTHBIX, KpOME€ MHKpPOOPTaHU3MOB». TeM He MeHee, B psAe CTpaH CYLIECTBYET MAaTEHTHas OXpaHa
HOBBIX MOPOJ JKHUBOTHBIX, OCYHICCTBJIAICMAas Ha O6H_II/IX OCHOBaHMAX B HCKOTOPBIX ApPYrux CTpaHax
MATCHTOBAaHWE HE pa3pelIaeTcs, HO €CTh (OPMBI OXpaHBl HOBBIX IIOPOJI JKUBOTHBIX, CXOITHBIC C
OMMCAaHHBIMU BBIIIE CXEMaMHU OXPaHbl HOBBIX COPTOB pacTeHUi. ECTh U Takue CTpaHbl, T1ie pa3periaercs H



MAaTeHTHAsI OXpaHa, U HMCIIONh30BaHUE 0COOBIX (opM. [lo Mepe pa3BUTHS TeHHOH HHXCHEPUH YUECHBIE BO
BCe OOJbIIEH CTENEHU KOHTPOJIMPYIOT 'eHHbIE KOJbI )XUBOTHBIX, UCTIOIb3ys BIOJHE HaJleXKHbIE MPOIECCh
C MpEeACKa3yeMbIMU pe3yibTaTaMu VIMEHHO 3TO 3HAYMTENIFHO 00JIeT4aeT pelleHre Bonpoca 00 OTHECCHUN
TCHHOW MH)KCHEPHH JKUBOTHBIX B Cepy AeHCTBUS MATCHTHON OXPAaHEL.

ITo poccuiickoMy 3aKOHOJATEILCTBY MOPOAOI KHUBOTHBIX KaK OCOOBIM OOBEKTOM CEIEKIIHOHHOIO
JIOCTHM)KCHHUSI TIPU3HAETCS TPYIIa XUBOTHBIX, KOTOpas HE3aBUCUMO OT OXPaHOCIIOCOOHOCTH 00iamaeT
TCHETHYECKH OOYCIIOBICHHBIMH OHOJOTHYECKUMH M MOP(OIOTHIECKUMH CBOMCTBAMH W IIPHU3HAKAMH,
IpUYEM HEKOTOpble M3 HHUX CHeUU(UYHBI JUIS JAaHHOH Tpynmbl M OTJIMYAIOT €€ OT JOPYTHX Tpynn
KUBOTHBIX. [lopoza MoxeT OBITH NPENCTAaBICHA SKEHCKOH MIM MYXCKOH 0COOBI0 HIH IUIEMCHHBIM
MmarepranoMm. OXpaHOCIOCOOHBIMH KaTETOPHSAMH ITOPOIBI SBIISIOTCS THIT M KPOCC JIMHUH.

[MpuzHanwe HOBOW MOPOABI JKUBOTHBIX CEJNEKIHOHHBIM JIOCTIDKCHHEM OCYIIECTBIICTCS B
COOTBECTCTBUU C TEMU KE€ KPUTCPUAMU U B TOM K€ NOPAAKE, KOTOPHIC YCTAHOBJICHBI B OTHOIIICHUU COPTOB
pacTeHuil.



