NocyanapctBO

EoMHCTBEHHBIM CnOCOBOM XU3HKU Nogen aBndeTca obwecTtBo. [Ans ocylecTBneHns
BCSAKOro crnocoba, B TOM 4ucne cnocoba XuU3HW NIOAEN, HYXXEH WHCTPYMEHT (opyawve,
MEXaHU3M, npucnocobneHue...). Takum MHCTPYMEHTOM no obecneyeHnio
COCYyLLIEeCTBOBaHUA I0AeN 1 aBnsgeTca rocynapcTteo. [ocygapcTBO He B CMbICIE CUHOHUMA
TEepMUHa “CTpaHa’, T.e. KaK COYeTaHUs TeppUTOpPUM, BracTu U HaCeneHus, n He B CMbICIie
“coto3a niogen, obpasyrwero eanHoe, NOCTOAHHOE M camocTosTenbHoe uenoe” [110,
€.233], @ B CMbICN€ MMEHHO MHCTPYMEHTA, NPU MOMOLLM KOTOPOro o6LecTBO opraHm3yeT
COCYLLIECTBOBAHNE CBOMX ANIEMEHTOB - ntoaen. 3a 0603prUMbI UCTOPUYECKUIA NEPUOL 3TOT
NHCTPYMEHT U3MEHSIICA U pa3BUBariCA Tak, YTO pe3ynbTaT 3TOro pa3BUTUS - COBPEMEHHOE
rocygapcrtBo - TPyAHO OTOXAECTBUTb C €ro NpUMUTMBHLIMU hOpMaMM TaK Xe, KakK B
COBPEMEHHOM POTOPHOM 3KCKaBaToOpe OYEHb TPYOHO pa3rnsgeTb ero npoobpas - “nanky-
Konanky” kameHHOro Beka. C BbICOTbl CErOAHSLLHErO NOSIOXEHNST MOXET MOKa3aTbCs, YTO Y
HUX HeT Huyero obuiero. Beab y nanku-konankum HET OrpPOMHOrO KofiMyecTBa NPU3HaKoB,
006BbEONHAIOLWNX CEMENCTBO MEXaHM3MOB-3KCKaBaToOpoB. HO 3TO NOBEPXHOCTHbLINA B3rMnsaa.
Ecnn Mbl NOCMOTPUM B KOPEHb, TO YBMAMNM, YTO UX OObEAUHSET rMaBHOE - TO, ANS Yero
OHW NpefHasHadeHbl. N To, 4TO 3KcKaBaTop BLINOSHAET MX obulee npegHasHadeHue B
TbiCAYY, B MUSINIMOH pa3 adpdekTUBHeEEe, NPUHLMMIMANbHO HUYEro He MeHdAeT. 3anoMHUM
rnaBHoe. Bcerga, korga Mbl roBOpUM O rocyapcTBe, Mbl UMeeM B BUAY

OnpegneneHne 23.

FocypapcTBO - 3TO MHCTPYMEHT, NMPU MOMOLLUM KOTOPOro oOLWecTBO OpraHusyeTt
cocyLecTBOBaHMe CBOUX 3NIeMEHTOB - noaen, T.e. NpoBo3rnawaeT u obecneynBaer
UM 3JIeMeHTbl BHEeLWLHen cBoboabl.

Takoe MOHMMaHMEe CYLWHOCTUM rocygapcTBa BOBCE He SBNSieTCs HOoBbIM. “Ecrnv Obl
noaM MO MUPHO U TUXO XUTb BMECTE, He 0O6beaMHAACH NOA4 BNAcTbi ONpeaenéHHbIX
3aKOHOB M He obpasysa rocygapcrtBa, TO He Obino Obl HMKakon HeobXOAMMOCTU HU B
npaBuUTENsaX, HA B MOMUTUKE, KOTOPblE CO3A4aHbl NUWb ANS TOro, 4Ytobbl B 3TOM MUpe
OXpaHATb Of4HMX ntogen oT obmaHa n Hacunusa gpyrnx” -, ckasaHo [. Jlokkom ewé tpucta
net Hasap [44, c.48]. Kctatn, Takoe (Hawe) noHMMaHue rocygapcrtea B TOYHOM CMbICre
MCMNONb30BaHO B CTaTbe 2 M KOCBEHHO B ctaTbe 18 peuncteytowen KoHcTutyummn PO.
[pyroe p[eno, 4To MHOroe WHoe, Takke cofepxaweecsa B Ton xe KoHCTUTyuuu,
NPOTMBOPEYUT YKa3aHHbIM CTaTbsAM.

CerogHs,, B XXI Beke, XOTb M He MNpUHUMNMANBHO BaXXHO, HO BCE-TakuM MONe3Ho
3agymaTtbCa - KOrga ke poaunocb rocyaapctBo? C KakuMm, MOXET ObiTb, NereHaapHbIM
CobbITEM Mbl MOrfN Obl CBA3aTb €ro poXxaeHue?

Haunbonee pacnpocTtpaHeHHasi, 4ToObl He ckasaTb ObLienpu3aHaHHas TOYKa 3PEHUs
3akni4aeTca B TOM, YTO rOCyAapCTBO pPOAMIOCH TOraa, korga oblecTBO OT poAoBOM,
OOLLMHHON OpraHu3auMm nepeLusio K opraHm3auumn KraccoBon. MIMEHHO 3TOT nepexog u
3HaMeHyeT cobon poxaeHue rocygapcrea. “l'ocygapCTBO €CTb HUYTO MHOE, Kak MalluHa
ANs nogaBneHust OA4HoOro knacca gpyrum” [47, c.447]. “MocymapCTBO eCTb OpraH
rocnoacTea ONPedenéHHOro Kracca, KOTOpbI HE MOXET ObiTb NMPUMWUPEH CO CBOMM
aHTunogom” [42, c.8].

Ecnn octaButb B CTOpOHE TpygHoOObsACHUMbIE BO33peHuss T. [obbca wn ero
nocnegoBaTenen o TOM, YTO TOCYAApCTBO BO3HUKNO npexae obuwectBa, Mbl MOXEM
KOHCTaTMpOBaTb: COBpPEMEHHasa HaydHaa Mbicnb Bcreq 3a XK. bogsHom w . ['poumem
yTBEPXKOAET, YTO rocygapCTBO SABNSETCS OOLECTBEHHbIM MPOAYKTOM M BblpacTaeT u3
obuiecTBa Npu JOCTUKEHUM UM ONpPeaEeNeHHOro YpoBHS pasBUTUA.

NTak, Hanbonee pacnpocTpaHeHHas TOYKa 3pEeHUs: ICTOPUYECKN NepBOE rocyaapcTBO
- rocygapcteo pabosBnagenbyeckoe. Ecnn cornacutbCa C 3TOW TOYKOW 3peHusi, TO [0
MOSABMIEHNSA aHTArOHUCTMYECKMX KnaccoB - paboB u paboBnagenbueB - 00LLECTBO
obxogunocb 6e3 Kakoro-nnbo WMHCTpymMeHTa (opyausi, MexaHuama, npucrnocobreHus...)
ANs opraHu3auum cocyllecTBoBaHusa nogen. Ho gasante BCnoMHUM Hawy Akcuomy 8 o
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TOM, YTO FOAWN CKMOHHbI HapylaTb HOPMAaTMBHbIE FPaHULbl BHEWHeW cBoboabl. TpyaHo
cebe npencrtaBuTb, YTO OO NosiBfeHWa paboB u pabosnagenbueB nwoagsaM He 6bina
npucyLla ata cknoHHoCTb. Ckopee HaobopoT. Tak Kak e oHun obxoamnucb 6e3 kakoro-
nmMbo MHCTPYMEHTa MO NPEeOoLONIEHUI0, HEeNTpanu3auum 3TOW CKNOHHOCTU? Unn, moxeT
OblTb, Yy obOuwectBa Bcerga Obino ABa WHCTPYMEHTa — OOWMH Ans  opraHvsaumu
COCYLLIECTBOBAHUSA, OpPYron — Ans nogaBneHnsa ogHoro knacca gpyrum? M mbel no owmnbke
Ha3blBaeM 3TU MHCTPYMEHTbI OAHUM UMeHeM — “‘rocygapctBo’? [da HeT, pedb naet ob
OAHOM M ToM xe. OgHa YacTb 3TOro0 MHCTPYMEHTA, u3fgaBasi 3aKOHbl, B HEKOTOPbLIX U3 HUX
OCyLLeCTBNANa OpraHu3auuio CoCyLLecTBOBaHWSA (Hanpumep, paboB - mexagy cobown,
paboBnagensbues - mexgy cobon), a B Apyrux - OCyLeCcTBnsana nogasneHune (Hanpumep,
paboB - pabosnagenbuamu). [pyras 4yactb UMHCTpyMeHTa (cyd), pa3dbupasi KOHMNUKTLI,
MHOrga npu 3TOM OCYLUEeCTBMANa oOpraHuM3aumio  COCyLlecTBOBaHUsS, a WHorga -
opraHusauuto nogaenenunsa. U 1.n.

CnepoBaTtenbHo, roBops 06 MHCTPYMEHTE — rocyaapcTBe, Mbl NPaBUiIbHO rOBOPUM W
00 ogHOW ero yHKUMM — opraHM3aumm COCyLLeCTBOBAHUA, N O OPYron ero oyHKuumn —
opraHusaumm nogasrieHus. Bonpoc B gpyrom — kKakaa W3 3TUX (PYyHKUUKM rnaBHas,
noHATMeobpasyowaa QyHkumna. Unum xe, kak 3TO MbITAlOTCA NPeacTaBUTb HEKOTOpble
COBPEMEHHbIE aBTOPbI, OHN HAaX04ATCS B HEPA3PbIBHOM €ANHCTBE?

[la, OencTtBMTENbHO, C MOMEHTa nosiBfieHNs paboBnagenbyeckoro CTposi U no
cerogHsWHNA OeHb o0be 3Tm yHKUMM CconyTCTBYHOT Apyr Apyry. Ho pgocratouvHo
BCMOMHUTb, YTO OO €ro MNosiBfieHUs, a 3TO BECbMa 3HAYUTENbHLIN UCTOPUYECKMIA CPOK,
YHKUMN NogaBreHnsa 0OQHOro Knacca Apyrmm He CyLLeCcTBOBarso, a (pyHKUMs opraHm3aumnm
cocyllecTBoBaHuA cyulectsoBana. Knaccos He 0Obino, n nogaesndate unu obecnedmBaTtb
rocnoactBo He ObiNoO HeEoOGXOOUMOCTU. Y€ OAHOro 3TOro UCTopu4veckn 6eccrnopHOro
dakTa [AO0CTAaTOMHO A4S TOro, 4tobbl onpegenuTb, Kakasa M3 (yHKUMA 9BNsSeTcs
NOHATMEOObpasyloLLEeN, a kakas conyTCTBYOLWEN. (XOTS M 3TOT BONPOC O NOAABIEHUN KOro-
nnéo kem-nmbo A0 BO3HMKHOBEHUS KnaccoBoro obuiectBa He Tak oyeBuaeH. Bpsag nu
AEeNCTBUTENbHO 0O paboBnageHus HUKTO HWMKOro He nogaensan. Ckopee Bcero m Toraga
HeKoTopble rpynnbl (KacTbl, aNUTbI, Xpeubl, 6oraun 1 T.N.) BNAacTBOBaNu Hag ApyruMmmn
rpynnamu (nogasnsanu ux). A natpuapxat - maTpuapxat? Pase 370 He nopasrieHue
ogHoM rpynnbl Apyron? Tem He MeHee, O4eBMAHO OAHO - AdaXe B Te cTapofaBHue
BPEMeHa COCyLLEeCTBOBaHME Kak-TO Oblfo OpraHnM3oBaHo).

Ho, kpome 3TOro, ectb U ele oAuMH BaXHblA apryMeHT. 3a TbiCAdy feT ¢ MOMEHTa
Top)KecTBa deoganuaMa U No CEerogHsaWwHun aeHb 6Oonee 99% BpemeHn nwoau
(KOHKpEeTHbIe NAN) XUMN CNIOKOMHO OT PeBOSTOLNA, OT BO3MYLLEHUI MO NOBOAY TOro, YTO
OOMH Knacc yrHeTaeT apyrov. Kaxpgaa Takas pesonouusi, BO3MyLleHVMe 3axBaTbiBana
CBOVMM BO3[ENCTBMEM HE3HAUYMTENbHYK YacTb apeana obuTaHusa 4YerioBeka M Ha OYeHb
He3HauyuMTenbHoe BpeMsd. Bce ocTanbHble YacTu 3TOro apeana BO BCe OcCTalbHOE BpeMms
XWUNWN CMOKONHO. XMBYT OHM CMOKOMHO W cenyac. “YrHeTéHHble” Kraccbl y4acTBYIOT B
ynpaBfeHMn rocyaapCTBOM — MEXaHM3MOM UX yrHeTeHnsa. MoxeT ObiTb, BCe noan vero-
TO HE NOHUManNM n He NoHMMatT? MoxeT BbiTb, OHM CUMTAKOT CBOWU CTpaHbl CBOOOAHBIMM
OT yrHeTeHusi, OT HecnpasegnMBocTU? [lymaeTcd, 4To HeT. He 3TO ABNSAeTCs rnaBHOWN
NPUYUHON, NOYEMY NOAN HA NPOTSXKEHUM ThICAYENETUN U cenvac cornawarTcsa MUPUTLCS
C CyLeCTBOBaBLUMMM N CYLLECTBYIOLUMN HecnpaBeasIMBOCTAMU rocyaapctea. [naBHoW
MNPUYMHON TaKoro NMONOXEHNA BeLen SABNAAETCA MNOHUMaHMe nAbMUM  TOro, 4TO
rocygapctBo MNpuM BCEM €ro HECOBEpPLUEHCTBE, MpPU BCEX €ro HecnpaBeanMBOCTSX
ABNSAETCA ANA HUX E€OUHCTBEHHbIM MHCTPYMEHTOM MO OpraHM3aumm Mx COBGCTBEHHOro
cocywiectBoBaHus. I ata ero yHKunsa aBnAeTca CTofb LUeHHou (6ecueHHon), 4To
MOHUMaHME UMEHHO 3TOro 3acTaBnseT UX MUPUTLCA CO BCEMM NOBOYHBbIMK 3dhdekTamu,
COMYTCTBYIOLWNMMN  PYHKLMOHUPOBAHUIO 3TOFO  MHCTPYMEHTA, Hanpumep, CO BCEMMU
CnyyYyassMn U3NULIHErOo COKpalleHus wux BHewHen cBobogbl. Co BpemeHeM U Mo
BO3MOXXHOCTU oM CTaparTca OT 3TUX NobouHbIX ahdekToB wun3baBNATLCH, B YEM, B
4YaCTHOCTU, U COCTOMUT OOLLIECTBEHHOE pa3BUTHE.

Bonee Toro, ecnu B3rnsgHyTb Ha Npobremy elle Wwupe, MOXHO MPUATU K BbIBOAY O
TOM, 4TO “nogasrieHne” - BCEro nuWb YacTHbIM cnyyam “cocywiectBoBaHus”. [lycTb
NSI0XON, N3BPALLEHHbIN, MOMHOCTBIO HE COOTBETCTBYOLLNIA n3bpaHHon Hamu obnactu (1-4-
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7) NONMUTUYECKOro NPOCTPaHCTBA, HO TOXe Cnocob opraHM3aumm COCyLLeCTBOBAHUS.
Takum o6pasom, QyHKUMA obecnevyeHns COoCyLeCTBOBAHNA MNOMMoWwaeT QyHKUMIO
noAaBneHusi, rocrnoAcTBa.

A 4TO KacaeTcsi KnaccoBOW MpMpoAbl rocyaapcTBa, TO HEO6XOOMMO BCMOMHUTb, YTO
camMm Knaccbl NpucyLn He rocygapcTey, a obuwectBy. He 6bino B 06wecTse knaccoB — He
Obino y rocygapctea yHKUMKN nx nogasneHus. He 6ygeT B obLeCcTBe KNaccoB — U CHOBA
He ByaeT y rocyaapcTsa Takon OyHKLNN.

ocynapcTBO - MHCTPYMEHT obuiectBa. HO He MPOCTO MHCTPYMEHT, KOTOPbIM MOXHO
NONb30BaTbCs, @ MOXHO OTSIOXMTb €ero B yrosn. [ocyaapcTBo - 3TO TaKOW UHCTPYMEHT, 6e3
KOTOporo obLecTBO CyllecTBOBaTb He MoXeT. [ocynapcTBO M OOLLECTBO B UCTOPUYECKNX
mMacwTabax nosiBMNIMCb OOHOBPEMEHHO. OOHOBPEMEHHO OHWM W MpekpaTsaT CBoe
cyuwiecTBoBaHue. WMpoesa oOTMMpaHuMs rocygapcTtBa OCHOBLIBAETCA Ha HenpaBWilbHOM
NOHMMaHMM ero cywHoctn. CylWHOCTb rocygapcTtBa Henb3s CBA3blIBaTb HU  C
NPUHYXOEHWeM, HW C SKchfyaTauuen, HUM C  Kakumu-nmbo nogobHbiMK, 4YacTo
AENCTBUTENBHO COMYTCTBYHOLMMU (PYHKLMOHMPOBAHMIO rocyaapcTBa 06CTOATENBCTBAMMN.
AbcontoTHas, 6e3ycnoBHas HeOBXOOUMOCTb CyLLECTBOBAHWA rOCyAapCTBa KOPEHUTCH B
camMown npupoae YernoBeka, 3apuKkCcMpoBaHHOM HamMu B AKkcnomax 4 n 8, roBopsiLLnX O TOM,
4YTO NtoAM obpeyeHbl Ha XN3Hb coobLLa 1 MPU 3TOM CKIOHHbI BbIXOAUTL 3a rpaHuLbl CBOEN
BHewHen ceoboabl. [lo Tex nop, Noka 4enosek OygeT npeacrtaBnatb cobown
00LEeCTBEHHOE CYLLECTBO, CKNIOHHOE BbIXOAWTb 3a rpaHuLubl CBOEW BHeLLHen cBoboAbl,
06e3 rocygapctBa ob6oMTMCb MPOCTO He yaactca. [Mpy TakoM MOHMMaHMKM CyTU BeLlen
TeopeTU4EeCKy0 BO3MOXHOCTb OTMUPAHNA rocyaapcTBa MOXHO OOMNYCTUTb TOMbKO B ABYX
cny4vasix. Bo-nepBblix, B criyyae, ecnv niogm 3axoTAT U HayyYaTCs XXUTb NO OTAENbHOCTU, HE
BCTynas B KOHTAKT Apyr C Apyrom, T.e. He 0bpa3ys obuiecTtBa. Bo-BTOpbIX, B cryvae, ecnu
npypoda 4ernoBeka TaK YCOBEPLUEHCTBYETCH, YTO He OCTaHeTCs nAen, CKIOHHbIX
BbIXOAWUTb 3a rpaHuLbl CBOEW BHeLWHen cBoboabl, T.e. ece nogu CTaHyT 6esrpeluHbiMu
aHrenamu. Peanusauma obGomx 3TUX YCNOBUW HACTONbKO MasioBEPOSITHA, HACTONbKO
oToaneHa no BPEeMEHU OT CErOAHSILLHEro OHSA, YTO Mbl YBEPEHHO MOXEM MNOBTOPUT:
rocyaapcCTBo cyllecTByeT U OyaeT cyuwecTtBoBaTb elé oveHb [OMro, A0 Tex nop, noka
CYLLLEeCTBYIOT JHOAMN.

Mbl 3HaeM MHOXECTBO BWOOB OOLWECTBEHHbIX >KMBOTHbIX. WIHCTPYMEHTOM
opraHuMsaumm MX COCYLLeCTBOBAHWA SABMSEeTCA ‘npaBo CUMbHOro”. Camblili CUMbHbIN
BCerga npas, a octanbHble 3TO npu3HatoT! Korga oH nepectaeT 6biTb CaMbIM CUMbHBLIM, OH
cpasy CTaHOBUTCSH He Npas.

MHe HpaBUTCA makas nageanuanpoBaHHas KapTuUHa NOSIBNEHUs YernoBeka, obwecTsa,
rocygapcrBa: B MOMEHT, KOrda ABa HalMx OOUCTOPUYECKUX npeaka, OAHOBPEMEHHO
yXBaTMBLUNCb 3a OAWH GaHaH, He CTanu CUNOWN BbISCHATb, KOMY >X€ OH [OCTaHeTcs, a
obpatmnucb K TpeTbemy C Npocbbon paspelwunTb 3Ty UX Npobnemy unu, ewe nyudlle,
nogenunu ero Tem WM MHbIM cnocobom, nokasaBWMMCS MM cnpaBeanuBbiM (T.e.
OOCTUINIM  KOHCEHCyCa) OHWM W3 HEeAOYEesioBEKOB CTanu noAbMK, COCTaBUM NepBoe
yenoseyeckoe o6WeECTBO M U3006penn WHCTPYMEHT CBOEro COCYLLECTBOBaHUA —
rocyaapcrBo.

C Tex He3anamsATHbIX LOMCTOPUYECKMX BpeMeEH OOLLEeCTBEHHAs XM3Hb, @ C HEel U
PYHKUMN rocyaapCTBa MHOFOKPATHO YCIOXHWUIIUCb, HO e/lagéHoe — TO, 4TO fenaet
rocy4apCTBO rocyapCTBOM, HUYYTb HE U3MEHWUNOCH. [MOo-NpexHeMmy CyllecTByeT TOSMbKO
ABa cnocoba opraHusaumm cocyllectBoBaHus. NepBbIn - NOpyYeHne peLleHnss BONpoCcoB
KOHKPETHOMY IMLy WNM OpraHy - BOXA, COBETY CTapenluvH, Opakyny, MOHapXxy,
napnameHTy, npesnaeHTty... BTopom - camocToATenbHOe pelleHne BOMNpOCOB MNyTeEM
poroBapuBaHug. [loroBapuBasiCb, MOKa He COrnacATca BCe, KOro KacaeTCa pelueHue
BONpoca, UM noka He O0roBOpUTCS OOMbLIMHCTBO U3 HUX. ECnnM K 3TOM KOHCTPYKUMK
006aBNTb HEKUI 3NIEeMEHT (3MeMeHTbI), KOTOPOMY rnopy4vaeTcsa obecneyeHne UCnosTHeHUs
NPUHATBLIX NEPBLIM UM BTOPbIM CNOCOBOM peLleHniA, Mbl NOYyYNM CXEMY, 3CKU3 1106020
2ocydapcmea.

EduHcmeeHHas nonesHasi ¢hyHKyUs1 eocydapcmea - opaaHu3auyusi Cocyu,ecmeosaHust
noded.
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K orpoMHOMY coOXaneHu BCeX Hac - JIoOeun, XUBYLUMX Ha 3emrie, 3TON CBOEWN
nosie3sHon PyHKLMEN rocyaapCTBO HUKOr4a He ucHepnbiBaeTcd, He orpaHunymBaeTtcs. [axe
MOJSIOTOK MHOr4a nonagaeT no nanbly BMECTO reBo3as. YUTo YK roBOpUTb O TAKOM CII0KHOM
WHCTPYMEHTE, KaK COBpPEMEHHOe rocyaapctBo. [la u 3a BeCb W3BECTHbIA Ham
NCTOPUYECKNA NEPUOS ITOT MHCTPYMEHT HMKOrga He Obifl TONMbKO WHCTPYMEHTOM. Emy
BCerga yaasarnocbh (M cenyac ygaeTcsl) npucBamBaTb cebe n gpyrve, He nonesHble Ans
Hac, nogen, PyHKUnmM - NOBOYHbLIE NPOSBIIEHMS €ro NONe3HOro PyHKUNMOHUpoBaHUs. N aTo
Hen3bexXHO BbITEKAET M3 POKOBOM OCOOEHHOCTM 3TOrO0 MHCTPYMEHTA: OH COCTOMT U3
nogen — MbICnswmx cybbLeKkToB, U, criegoBaTenbHo, cyTb AKCMoMbl 8 06 onpeaenéHHomn
CKIMOHHOCTM NtoAen NposiBNSeTCsa U 30eCb.

Bpsa nn k10o-HMOyOb CcerogHs pewmtca ocnapuBaTb Te€3UMC O TOM, YTO BCSIKOE
cywiecTByoLliee rocygapcrBo TpebyeTt COBEpPLUEHCTBOBAHMSI. Yy Takoro
COBEPLUEHCTBOBAHMA €CTb ABa NpUHUMNMANbHO pasHbiXx HanpaeneHud. [lepsoe -
COBEpLUEHCTBOBaHNE  (OYHKLMIWA,  OCyLecTBnsieMblXx  rocygapctesom. Brtopoe -
coBepLUeHCTBOBaHNE 3(PPEKTUBHOCTM WUCMOMHEHUA TrOCydapCTBOM  3TUX  (PYHKUUMN.
OueBnOHO, YTO NEPBOE HarnpaBrieHNE rMaBHOE, a BTOPOE - NoAYMHEHHOE. [Nyno AoBoAUTb
[0 COBEpPLUEHCTBA OCYLLIECTBIIEHME HE HYXHbIX (a Tem Bonee BpeaHbiX) YHKLNNA.

MoHMMas, 4YTo ocnapmBaTb TE3NC O HEOOXOAMMOCTN COBEPLUEHCTBOBAHUSA HE MYAPO U
onacHo, rocygapCcTBO Bcerga OXOTHO CamMO CorfaiwlaeTtcs COBepLUEHCTBOBATb CBOK
3PPEKTUBHOCTb N HUKOTrAA - PYHKUMOHANBHOCTb. 3aCTaBUTb €0 COBEPLLUEHCTBOBATLCS B
rMaBHOM HanpaBfeHUM MOXHO TOSIbKO LIEHOWM OrPOMHbIX YCUIMUM U XEpTB C Hallewn,
4YenoBe4yeckon CTOpPOHbI. “‘[lonuTudeckne MaluHbl JOnee BCAKMX OPYrMX COXPaHSoT
npuaaHHoe UM OBWXEHNE U MeaSIeHHee BCeX NepecTpamBatoT ceon xoa”~ [5, ¢.138].

Tak Xe, KaKk €eCTeCTBEHHOe nNpaBO 3ajaeT HaMm wugean, HanpasfeHue
COBEPLUEHCTBOBAHMSA MpaBa MNO3UTMBHOIO, OOIMKEH ObiTb 3agaH waean, HanpaBreHue
COBEpPLUEHCTBOBAHNA roCyaapcTBa, OOMMKHO OblTb 3adaHO npeaBuavmoe, Xenaemoe u
OCYyLLEeCTBMMOE COCTOSAHWNE BeLleun U niogen, CoOCTaBMsaLWmMxX rocyaapcTao. T.e. ucxoasa u3
Hawero OnpegenexHna 2, emy - rocyaapcTBy - A0SKHA ObiTb 3agaHa uenb. M aton uensto
He MoXeT ObiTb Ha3BaHa opraHusauusi cocyuiectBoBaHus. CocylLLeCTBOBaAHWE MOXET
OblTb COBeplweHHO pasHbiM. CocyuwlecTBoBaHME Uaps W nNogdaHHoro, paba wu
paboBnagenbua, pabovero M KOMXO3HWKA W T.M. KapAMHaNbHO pasnuyatrTcs W,
cnefoBaTesnibHO, OpraHM3oBaHbl OOMKHbI ObITb NO pasHoMy. Mbl yXXe roBOpunn, 4TO U
nogaBfieHMe eCTb YacTHbIA Cnyyan opraHuMsaumm cocywecTBoBaHus. Popmynupys Lenb
CyLeCTBOBaHMUs rocygapcTBa, Mbl, KOHEYHO Xe, oKasblBaemcsi B 0651aCTn AOSKHOro, a He
cywero. dopmynupys 3TO OOSMDKHOE, Mbl AenaemM OAWH M3 BaXHeuwux BblOOpOB, OT
KOTOPOro 3aBUCUT Ka4yeCTBO Hallero cocyuwectBoBaHuda. B pamkax Hawen Tteopum,
cooTBeTCTBYylOLWEN obnactu 1-4-7 NONUTMYECKOro MPOCTPaHCTBA, LeNb CyLeCcTBOBaHMUS
rocygapcrsa 3agagvm B Buae

Akcrnowmsbl 14.
EAaMHCcTBEHHOM Lenbio cylecTBOBaHUA ((PyHKLMOHUPOBaHUA) rocyaapcTBa AOJHKHO
ObITb 06ecnevyeHne 6e30NacHOCTU rpaxkaaH.

“KoHeuHas ero (rocygapcTBa) Lenb 3akniyaeTca He B TOM, YToObl rOCNOACTBOBaTHL U
aepxaTb Nogen B cTpaxe, NOAYMHASA UX BNacTu Apyroro, Ho, HA0bopPOT, B TOM, YTOObI
Kaxxgoro ocBoboauTb OT cTpaxa, Aabbl OH Xun B 6e30MacHOCTM, HACKOMbKO 3TO
BO3MOXHO, T.€. fabbl OH Hauny4wumMm obpa3oM yaepxuBan CBOe eCTeCTBEHHOE NpaBo Ha
cyllecTBOBaHUe n geatenbHocTb 6e3 Bpena cebe n apyromy” [80, ¢.288].

HecmoTpss Ha TO, 4TO ewe co BpemMEH Benukon @dpaHUy3CcKkon pesonioumnm,
npoBo3rnacmBwen B [eknapaumn 1789 rogma, 4to cBoboga, COOCTBEHHOCTD,
b6e3onacHOCMb, COMPOTMBIIEHME YrHETEHUIO NpUHAgnIeXaT K YUCIy OCHOBHbIX U
HeoTbeMIEMbIX MpaB 4yenoBeka, 6e30MacHOCTb MOHMManacb M NMOHUMAETCs OYeHb MO-
pasHOMY U NO3TOMY MOHATUIO “Ge3onacHOCTb” Heobxoammo gaTtb
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OnpepeneHne 24.
Be3onacHoCTb rpaxaaH - BO3MOXHOCTb OecnpensitTCTBEHHO U CaMOCTOSITENbHO
OCYyLLEeCTBNATb KaXXAbIM U3 HUX CBOE Nnpaso.

KntoyeBbiM CriOBOM B 3TOM OfpedefieHnn SBMSETCS CNOBO  “CaMOCTOSITENbHO”.
EcTtecTBeHHO-NpaBoBas LWKOMa AaBHbIM-OABHO MpoOBO3rflacuna, YTO CyLIeCTBYHOT
€CTECTBEHHbIE, MNpUHagnexawme 4YenoBeky no akTy poXaeHus QyHaamMeHTanbHble
npaBa. CerogHsa aTOT Te3nc cumTaeTca obuwenpusHaHHbIM. BmecTe ¢ Tem, Yenose4veckas
daHTasus 6esrpaHnyHa M cnocobHa u3obpectn BecuyncneHHoe MHOXeCTBO  “rnipaB”.
OueBnOHO, YTO He BCE, N306pPEeTEHHOE YernoBeyeckon paHTasmemn, 4OCTOMHO Ha3biBaTbCS
NpaBOM eCTeCTBeHHbIM. CerogHsa 4OCTaTOYHO LWMPOKO pacnpoCTpaHeHo npeacTaBreHne o
TOM, 4YTO Kaxdas noTpebHOCTb poxaaeT u “npaso”. lNpeabaBneHuto Takux “‘npa.” HeT
npeaena, NOTOMYy YTO OCYLLECTBIISAIOTCA OHU OObIYHO 3a Yy>KOM CYET. [JuanasoH Takoro
n3obpetarenscTtBa HeoOblMAMHO LIMPOK, OT MpaBa YerioBEKA Ha >XM3Hb, OO0 npasa
yenoBeka eXegHEeBHO Ha 3aBTpak cbefdaTb NUPoxHoe. [ae BHYTpW 3TOro AuanasoHa
NPOXOAUT rpaHuLa MMEHHO eCTECTBEHHLIX MpaB, T.e. Tex npas, 6e3yCrnoBHOCTbL KOTOPbIX
oyeBuaHa?

Mpumep 3bIbKOCTM aTOoM rpaHuubl gaét P.Mlannc B cBoen kHure [57, ¢.319]. LWupoko
N3BECTEH NO3YHr: “Kaxxabli UMeeT NpaBo Ha Xunuiie”. 3To NonoXxeHne 3admMKCMpoBaHoO B
ct. 40 KoHctutyummn P®, HO ero MOXHO TonkoBaTb ABOsiKO. JIn6O 9TO O3Ha4yaeT, 4To
KaXkabli UMEET NpaBo KyNUTb, HAHATb UM NOCTPOUTL cebe Xunuuie, 4To ANs HacC BeCbMa
BaXXHO, MOCKONbKY B MOMIHOM OOBbEME Takoro npaBa B HalLUEW CTpaHe eLlé COBCEM
HegaBHO He 6bino. JIMbBo 3ToO O3HayaeT, YTO rocyaapcTBO [OOMMKHO 3a CYET AeHer
HanoronnaTenbLMKOB (3a Yy)KOW CHET) KyNWUTb, apeHA0BaTb WU NOCTPOUTL XKUnuwe ans
Kaxgoro. B aTtom cny4ae, cnoBo “npaBo” ynoTpebneHo 3gecb No Hegopa3yMeHUto, He B
TOM CMbICNE KOTOPbLIN Mbl npugann emy B Hawem OnpeneneHun 7, T.e. HE B CMbICne
BHeLLUHen cBoboabl.

WHorga, paccyxgasa Ha Ty Temy, roOBOPAT O pasnnymax Mexay npaBoM, Kak “3alnTon
OT” W NpaBoM, Kak “nputs3aHMem Ha”. 970, B 0OLEM-TO, BEPHOE HamnpaBliEHWE MbICNK
TakKke HegoCTaTOYHO onpeaeneHHo. JTlobor NONUTUK BCeraa CMOXET U3BMeYb Nonb3y AN
cebsa 13 nogobHom HekoHKpeTHon cuTyauun. ®.[1.Py3BenbT, nponaraHanpysi ceon “HoBbIn
Kypc”, roBopwr, 4To 6€30MnacHOCTb O3Ha4YaeT He TOMbKO 3aLuTy OT HanageHus arpeccopa,
HO TaKkKe 9KOHOMMYECKYH 6Ge3onacHOCTb, couunanbHyto 6e30MacHOCTb, HPaABCTBEHHYIO
6e3onacHocTb. 'ae 3aeck - “cBoboga o1”, a rae - “nputasaHme Ha”? Npu kenaHnm MOXHO
TpakToOBaTb U Tak, U 3TaK.

CornacHo Hawemy OnpegeneHutio 7, NnpaBoO - 3TO BHELWHAS cBob6oOa, a BHELUHASA
ceBoboga no OnpegeneHnto 6 — 3TO BO3MOXHOCTb 4YenioBeka AencreoBaTb. [JoGaBuB B
onpegeneHun 6esonacHoctn (24) K TakoW BO3MOXHOCTM [OeWCTBOBaTb TpeboBaHue
CaMOCTOATENbHOCTM  Takoro AenctBusi, TpeboBaHMe 0083aTenbHOro NPOosSIBNEHUS
aKTMBHOCTM CaMOro 4erioBeka Ha nyTn obpeteHuss 6e30nacHOCTU, Mbl CYLLECTBEHHbLIM
obGpa3omM npoasuraemcsi nNo MyTU KOHKPETM3auuMu rpaHuLbl MexXay eCTEeCTBEHHbIMU U
npuaymMaHHbIMW, HadaHTa3npoBaHHbIMK NpaBamMu 4ernoBeka. M, 4yToO He MeHee BaxHo,
rocygapcTtBy OTBOAUTCSA KOHKpPETHas porfib MO YCTPAHEHWUI MPEensiTCTBUA Ha NyTn
CaMOCTOATENBHOIO OCYLLLECTBNEHNSA YENTOBEKOM CBOUX NpPaB.

Tyt camoe Bpems noroBopuTb 06 ynpasneHun, o6 ynpasnswoWmMX U ynpaBisieMbiX,
nonpoboBaTb pas3obpatbCs B TOM, YTO O3Ha4yaeT 3TOT TEPMWUH B pamMKax Hallen Teopuw.
‘f'ocypapctBo ynpaeBnseT ...” — CNoBOCOYETaHMEe, KOTOpoe, Ha nepBblin B3rNsag, He
Bbl3bIBA€T HMKAKMX BOMPOCOB, KAXKETCS COBEPLUEHHO MOHATHbIM, KemM YynpaBnseT
rocygapcteo. Y HanoneoHa (cMm. anurpad) He 661510 N0 3TOMY NOBOAY HUKAKMX COMHEHUN.
[Moxoxe, 04eHb N 0O4YEHb MHOMME rOTOBbI NPU3HaTL cebs ynpaBnseMbIMU.

C Tex nop, kak [.CneHcep HEOCTOPOXHO, Ucnonb3ysa “rpybble aHanormmn” B KadyecTtse
‘cTpouTenbHbIX  flecoB” ANs CTpoOUTENbCTBA “CTPOMHONO 34aHWs COLMONOrnMYecKmnx
BbiBOgOB” [91, c.48], BBEen MNOHATME cCoOLManNbHOrO oOpraHu3ma, BCe MpaBUTENbCTBA
noaxsaTunn 3Ty naew u ctanu HasblBaTb ceba He MHaye Kak Mo3rom Hauuun. “Takoro poaa
NpaBUTENbLCTBO NpeActaBnsgeT cobon Hekoero nonybora, ynpaensowWero Haumemn
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noao6bHO ToMy, Kak MO3r ynpasnsieT Tenom. EMy Bce No3BONEHO B Cuny TOro, 4YTo BCe, YTO
He NPUHaANEeXuT K ero cgepe, ABNAeTca MaTepuen, ecnn n He rpybon, 1o, NoO KpamHewn
mepe, 6ecyyBCTBEHHON M He Mbicnawen” [91, c.48]. becyyBCcTBEHHAA U He MbicnsLas
mMaTepus - 3TO Mbl - nogn. A pas Tak, 3HA4YUT MMEHHO HaMu - NIOAbMU rOCyaapCcTBY U
HagnexuT ynpaBndatb. Tak niv 310?

Mpexnae BCero HyXHO pasobpaTbCs C CaMnM NMOHATMEM “ynpaBreHne”.

TepMuH “ynpaBneHne” He onpefenéH aaxe MNpu3HaHHbIM TEOPETMKOM YynpaBleHus
H.BuHepom [11]. OgHako 13 obLiero KoHTeKcTa ero KHUMm fierko YCMOTpeTb, YTO

OnpegneneHne 25.
YnpaBneHue — 3TO AeATENbHOCTb, HanpaBfieHHaA Ha YMeHblUeHWe pacxoXaeHus
MeXnay uenbio U pakTM4eCKUM COCTOSSHUEM BeLLen U noaen .

Korga roBopst 06 ynpaBneHun rocyaapcTBOM, NMOHUMAEMbIM Kak KOMMMeKC (cnucrtema),
cocToswmmn n3 obuiecTsa, TeppuUTOpUN U OPraHoB BNacTu, CYLLHOCTb YrpaBfeHnsa npocTo
He oco3HaéTtcd. Kak roBapmBan Hebesbi3BeCTHbIM Bonang: “YTo0bl 4Yem-HUOYyOb
ynpaBnATb, HAOoO Xe MMeTb kakou-To nnaH (uenb - C.E.) Hy, XOTb Ha CMexOTBOPHO
KOPOTKUIN CPOK, NeT, CKaxeM, B Tbica4dy”. [1py1 NOHMMaHUKM rocygapcTea Kak COBOKYMNHOCTU
obLecTBa, TEPPUTOPUM M BNACTU COBEPLUEHHO SCHO, YTO 3TO MPOCTO HEBO3MOXHO: Liefb
(nnaH) paxe ana obwecTsBa (He roBops yXe O TeppUToOpuM?) HUKEM BMOSMHE afeKBaTHO
Bblpa)keHa ObITb He MOXeT. Takum obpasom, ynpaBneHne rocyaapCTtBOM B 3TOM CMbICne
(HaceneHwue, TeppuUTOpMS, BNACTb) TakKe HEBO3MOXHO.

3aTto BMOMHE BO3MOXHO YyMNpaBfeHWe WHCTPYMEHTOM — rocygapcTBOM, B CMbICIE
OnpepeneHns 23. Y Takoro rocygjapcteBa ecTb Uenb, onpegendemass Akcuomon 14 —
obecneyeHne 6e30nNacHOCTU rpaxaaH.

Ecnu ewwé BCNOMHUTB Halle LIMpoKoe onpeerieHne 6e30nacHOCTU, TO OKaXKeTCs, YTO
Ans Bcskoro €€ oanemeHTa (6e3onacHOCTb TenecHas — J>KU3HM WU 300pPOBbA,
9KOHOMMYeckasi, 6e30MacHOCTb OT HeBEeXecTBa, OT cTapyeckon 6ecnomMolHOCTU U T.4.),
ypoBeHb obecnedeHnss Tak NOHMMaeMon 6e30MacHOCTU B KaXAoOM crnydyae MOXeT ObiTb
MNOYTU YTO U3MEPEH.

OTO OaéT HaM BO3MOXHOCTb M3MepsATb M pesynbTar (KayecTBO) ynpaBreHusa Kak
BEMNYMHY PACXOXAEHUS MEXAY CYLLECTBYIOLMM COCTOSSHUEM WU LENbl - KOHKPETHbIM
anemeHToM 6e30nacHOCTW.

NMnoxaa nonuuna He obecneuvBaeT TenecHon 6e30MacHOCTU, HEeOOCTYMHOCTb
MeOMLMHbI U LLKONbI — YBENMYMBAET ONacHOCTb 300POBbLI0 N ONACHOCTb HEBEXeCTBa U T.4.

Crano 6bITb, YynpaBneHue rocyaapCTBOM npeanonaraeT Takoe BO3AEWCTBME Ha
COCTaBnslOWME €ro - rocygapcrtBa - OpraHbl W nuvua, KOTopoe MnoBbiwano Obl
0e3onacHOCTb rpaxgaH, WnNn, BO BCSKOM Criydae, nogaepXXuBarno €€ Ha OOCTUTHYTOM
YPOBHE, HECMOTPS Ha pasnuyHble BHELWHWe BO3MyLieHMsi. CTaHOBUTCHA MOHATHO, 4YTO
OTHOLLEHMA MeXay rocygapCTBOM M Ob6LWECTBOM MO NpuUHUMIY “nacTbipb - nacTtBa” He
ABNATCA 060CHOBaHHbIMU. Jlloan BoOOLLE He ABNATCSA OObekTamu ynpaBreHus Cco
CTOPOHbI rocyaapctea. M mbl MOXXeM aaTh crieaytouee

OnpepeneHne 26.

YnpaBneHue rocyaapcTtBOM - BflaCTHble AeACTBUA OAHUX CYOBHLEKTOB NOSIMTUYECKOWN
BNIacTU B OTHOLUEHUMN APYIMX ee CyObekToB (00BLEeKTOB ynpaBreHus), npuBoasime
K JOCTUXXEHUIO Lienin rocyaapcTBa.

B npuHuMne MOXHO caenaTtb €elle OO4MH BaXKHbI BbIBOA - XOPOLLO Obl, 4TOObLI Lenen
Obino He Gonblie oaHon. Kak TonbKo Mbl JOnycKaem Hanuuue aAByxX u bonee uenen y
cybbekTa ynpaBneHusi, cpasy e NnosiBfsieTcsl ONacHOCTb BCTYMEHUS UX B MPOTMBOpPEYME,
B KOH(PNIMKT, a 3TO, B CBOK oO4epedb, [aeT BO3MOXHOCTb OObEeKkTaM ynpaBneHus
(HAMOMHMM, 4YTO OHM COCTOAT M3 NIOAEN) UrpaTb Ha TakMX NPOTUBOPEYUNAX, OAET UM
BO3MO>XHOCTb NpecregoBaTb COOCTBEHHbIE Lenu.
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Kak BugHo n3 OnpegeneHusa 26, obbektamu ynpaBneHWs MOryT SABASTbLCA TONbKO
camun 3neMeHTbl rocygapcrtea, T.e. OpraHbl M nuua, COCTaBnAlLWME ero CTPYKTypy, a
TaKkKe MEexXaHu3M yrnpasrieHus - T.e. CNoCcoObl, anropuTMbl OEWCTBUSA OPraHoB M NuL,
cocTaBnsowmx rocygapcteo. 3aberas Bnepén, MOXHO cKasaTb, YTO MeXaHusM — 3TO
cMCcTeMa HOpPM, onpedenstowas CTPYKTypy, a Takke npaBa—0b6s3aHHOCTM OpPraHoB WU nuuy
rocygapcraa.

Tenepb, nocne BBegeHus Akcuombl 14 (0 uenn CcyLlecTBOBaHWA rocydapcTtea),
Onpepenenns 17 (0 npepoctaBneHun BHewHen cBobogbl) u OnpegeneHna 24 (o
6e30nacHOCTM), CTaAHOBUTCA MOHATHO, KTO XXe AOSMKEH npoBo3rnawaTtb u obecneumBaTb
BHELLHIOW CcBOOOAY, KOHKPETHblE 3neMeHTbl npaBa. HO Moka He MOHATHO - MNo4vYemy.
Cenvac camoe Bpemsi pasobpaTbcs, OoTkyaa bepyTca npaBa y 4yernoBeka M Bnactb y
rocygapcrea?

PacnpocTpaHeHHas n akTMBHO MponaraHgvpyemMasi Touka 3peHust roBOPUT O TOM, YTO
MMEHHO rOCydapCTBO HagensdeT 4yerioBeka npaBamMm B TOM 0ObemMe, B KOTOPOM OHO -
rOCy4apCTBO - CYMTAET HYXHbIM. [JocTaToO4HO BpOoCUTh B3NS4 HA UCTOPUIO YenoBeyecTBa
N Mbl yBUOMM TOMY Maccy npumepoB. Co BpeMéH Bennkon xapTum MOET cnop o0 TOM, Kak
NOHMMAaTbL CNOBO c80600a — Kak NPUBUNENNIO, “NoNy4YeHHyI0 N3 pyk kopons (rocygapcrea)”
nnu, coobpasHo obLenpuaHaHHbIM 0bbl4asiM, Kak cBoboy OT HacKUnns, OT NOCAraTenbCTB
Ha XW3Hb, Ha umywiectso. OgHO ¢ apyrMm HecoBmecTumo. CBoboaa, NoHMMaemas Kak
6naro, JaHHOEe KOPOSIEBCKOW BMNACTblO, COOTBETCTBYET OTHOLUEHNAM BbICLLETO U HU3LLETO.
CBobona B Ayxe ecmecmeeHHO20 rnpasa €CTb paBeHCTBO cBoboaHbIX. CBOGOAA paBHbIX
He COBMeLLLaeTCcs Co CBOOOAON HEPABHBbIX.

[a 4Tto Tam ncTopmsa, ogHa M3 NepeaoBbIX CTpaH Mupa - KaHaga (M He TONbko OHA)
nonyyunna ceBol KoHCTUTyuuio gapoBaHHOM M3 pyk MoHapxa. [la, npakTuka WMeHHO
TakoBa. HO Mbl 34ecb 3aHMMaeMcsl TeOpueEn npaea, T.e. B OOnbLUE CTENEHUN LOSMKHbIM,
yem cywum. M gomkHoe B nNepBOM 4acTu Bompoca O cBoboge 4venoBeka, T.e. O TOM,
OTKyZa Yy Yenoseka 6epyTca npaBa, Mbl y>ke 3akpenunu B Akcnomax 5 (Bce niogm mmerot
paBHble npaBa Ha BHeELWHOW cBoboay), 7 (BHewHsis cBoboda 4YenoBeka MOXET
orpaHmymBaTbCs TONbKO TpeboBaHuAMM obecneveHnsa BHeLWHeNn cBoboabl Apyrnx nogen
) n 10 (kaxgomy p[orkeH ObITb npedocTaBrneH MakCMMyM BHELLHEW cBoboAabl,
COBMECTUMBbIA C TakUM XXe MakCMMyMOM Kaxgoro gpyroro). lNMpuyem, Akcnombl 5 n 7 Mbl
3admkcmpoBanu B rnaee “OOuwiecTBo”, T.e. Torga, Korga HM O npaee, HM Tem Gonee o
rocygapcree eule m pednm He 6bino. M3 Akcumombl 7 crnegyeT, 4TO BHELWHAS cBoboaa
Kaxxgoro 4enoseka 6e3rpaHMyHa BO BCEX CMbICNax, KpOME OfHOro: OHa MOXeT
OorpaHn4MBaTbCA, TONbKO CTaNKMBAsiCb C TAKOW e BHELUHEN cBOOOA0M APYroro YenoBeka,
a n3 AKCMOMBbI 5 - 4YTO 3TO CrpaBeaAnuMBO B OTHOLLUEHMM KaXOOro YernoBeka B pPaBHOM
creneHn. Ponb rocygapctBa 34ecb YMCTO BCroOMoraTeribHasi, TeXHM4Yeckasd - MOMOub
NASAM OCYLLLECTBUTL 9T aKCMOMbI Ha MPaKTUKE, MPUMEHATb UX AN BCEX CryYaeB XKU3HMU,
NMOMOYb B  €AMHOOOPAa3HOM MOHMMAHUM TaKOro MPUMEHEHUS B Pa3HbIX >KMU3HEHHbIX
cuUTyaumsax, NOMOYb B paspeLleHUn MOrpaHuYHbIX KOHMNMKTOB M obecneyunTb mx (dTUX
aKCMOM) HeyKOCHUTEnNbHOe cobnogeHune. MNpu 3ToM y rocygapcTBa HET HWMKAKOro rnpasa
MNOKyLWaTbCA Ha CMbICN Akcuom 5, 7 wn 10, HeT npaBa wux ‘“ynyqwatb’ u
‘coBeplleHcTBOBaTL . “Hapog nocTodHHee M paccyamTenbHee BCHAKOro rocypaps” [45,
c.373].

Mpoobpas Takon KOHUENUUM Mbl BCTpeyaeM elwé y Jlokka, KOTOpbIA FOBOPUA, YTO
rocyaapcTBo (y Hero — Koporsib) He JOMKHO HapylwaTb HU OAHOrO M3 NpaB CBOUX rpakaaH
(y Hero — nopgaaHHbIX), a ecnu rocyaapCTBO Takoe AOMycKaeT, TO OKa3blBaeTCca B
‘COCTOAHUN BOWHLI" C rpaxgaHamu, KOTOPbIM B TakOM cCrnyyae NOBUHOBATLCH
rocygapcTBy He crnefyer.

Takum 06pas3om, MpaBa y 4YenoBeka MOSBMAKTCA M3 CaMOW NpuUpoabl BeELUEW, U3
paBHOMpaBud, N3 04EBUOHOCTU 3TUX UCTUH - AKcuoMbl 5, Akcnombl 7 n Akcnombl 10 n

KaXkgoe 13 3TUX NpaB  AOMMKHO OblTb MakCMManbHO BO3MOXHO BESMKO.

MpssMO NpOTMBOMONOXHAas CUTyauusi C BRacTbio rocygapctea. HeobxoammocTb ero
BNacTu BbITekaeT Takke u3 Akcuombl 10 0 BennymMHe cBOOOAbI Yy KaXAoro YyernoBeka, u3
ynotpebneHHoro B HeuW UM pacwugposaHHoro B OnpegeneHun 17  TepMuHa
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‘npepocTtaBneHne”. Pasbupasdcb B npeablaywen rnaBe C  3TUMU  akCUOMOW U
onpegeneHneM, Mbl MPULLNK K BbIBOAY, YTO NPV pacnpeneneHun Bcen csoboabl mexay
NObMU KaXXOOMY YenoBeKy AOMmKeH ObiTb HegodaH (MHaye Henb3s!) ManeHbkuir, Kak
TONbKO BO3MOXHO MEHbLUErO pa3mMepa KyCOYeK KaXXaoro KOHKPETHOro afieMeHTa BHEeLUHEN
cBobOAbl, KaXa4oro npaea.

BHumaHue! TonbKO U3 maKux KyCO4YKo8 BHewHel ¢80600bI, CO3HAMEbHO
Hedo0aHHbIX MOOsM rpu pacrnpedenieHuUu mexoy Humu eceli eHewHel c80600bl, U
cocmoum enacme 20cydapcmea.

‘U3 cymmbl Bcex vacTuy, csoboabl, NoXepTBOBaHHbIX Ha obwee Bnaro, coctaBunach
BepxoBHas Bnactb Hauumn” [5, ¢.113].

“UenoBek oTKasarncsa OT HEKOTOPbIX U3 CBOMX €CTECTBEHHbLIX MpaB M MOMy4Yusn B3aMeH
rpaXkgaHcKkue npasa - HeYTo, Nnoxasnym, He CTOMb MOSHOe, HO 3aTo 6onee OenNCTBEHHOE,
MOCKOJTIbKY AaHHbIE NpaBa rapaHTUPYOTCA BO3MOXHOCTSAMM Konnektmea” [16, ¢.102].

MHbIMM cnoBamu, noam co3HaTenbHO (Mnn 6ecco3HaTenbHO) XXepTBYIOT rocyaapcTBy
YacTb CBOEW BHELLHEN cBOOOAbl, U UMEHHO M3 3TUX MOXEPTBOBAHUN WU MOJSIbKO U3 HUX
COCTOMT BNacTb rocygapcraa.

A BCe, YTO CBEpPX TOro - NPOU3BOJ, cornacHo Hawwemy OnpegenexHunto 16.

W3 aTux paccyxgeHun cTaHOBUTCA OYEeBUOHBLIM

CnepctBue 8.
EOWHCTBEHHBIM MWCTOYHMKOM MOJIMTUYECKOM BracTu SABMSeTCA Hacensalowmumn
OaHHYI0 TEPPUTOPUIO Hapoa.

K coxxaneHuto, cerogHsi, kak BMPOYEM W BCErga B MPOLUSIOM, rOCy4apCTBO Hapsgy C
OCYLLECTBIIEHNEM NONUTUYECKON BracTu TBOPUT Npomn3Bors. Kak ke aTto nonydaetca? [Ans
TOro, 4ToObl pasobpaTbCs B 3TOM, HEOBXOAMMO MOroBopuUTb O er1acmu. O4eBMOHO, YTO
3TO NOHATUE 3HAYUTENBHO LWUMPE roCy4apCTBEHHO-NPABOBbLIX PaMOK.

UTto Takoe BnacTtb OAHOro 4enoBeka (Nogen) Hag ApyrMM YenoBekom (NnabMu), Kak
OHa BOOOLLIE BO3MOXHA, r4e ee UCTOYHMK U B YeM nepBonpuynHa? Ha aToT BONpocC, Kak u
Ha MHOrMe gpyrve BOMpOChl, UMEKLNe coumnanbHylo NpuMpoay, A0 CUX MOop Tak U HeT
onpeneneHHoro, 0OAHO3Ha4YHOro oTeeTa. B opugnyeckon nutepaType COAEPXKUTCA MHOrO
MHTEPECHOro mMartepmana ans ¢QopmanbHOro onpegeneHns noHAaTus Bnactu. B
NCTOPUYECKON nuTepaType MHOrokpaTHO onucaHbl M (3agHMM 4ucriom) OBOCHOBaHBbI
crnydan cocpefoToveHuMst BnacTu B pykax OOHOrO nuua, rpynnbl Nuy, a Takke
HEOXMOAHHOW WNM  3aKOHOMEPHOW yTpaTbl UMW Bnactu. B couuonornyeckon wu
MNONMUTONOIMYECKON NUTEpaType OMUCaHbl KOHKPETHbIE YCMOBUSI - 3KOHOMUYECKME,
coumnarnbHble, MoparbHble, KYNbTypHble - KOTOpble CNOCOBGCTBYIOT UMM NPENSTCTBYHOT
o6peTeHunto Brnactu. Ho BCe 3TO HUCKONbKO HE OTBeYaeT MPsIMO Ha OrPOMHOMN BaXXHOCTU
BOnpoc: “B 4eM COCTOMT TO COOTHOLLEHME MeXAy NoAbMu, B CUIYy KOTOPOro BONA OAHOMO
yenoBeka onpeaensieT Xu3Hb N y4acTb MHOIMMX MUITFIMOHOB, M KakK Takoe COOTHOLUEeHMue
BO3MOXHO?” [98, ¢.73]. [1a n He TONbKO MWUNMNMOHOB - “...YerloBeka 4YenoBek nocnan kK
AHYapy BfacCTHbIM B3rnsigaom .

Co Bcen 4eTKOCTbIO M onpedeneHHoCTbo 3Ty npobnemy nocrtasun J1.H.Toncton.
“Kakas npuumnHa mctopudeckux cobbitmn? — Bnactb. YTo ectb Bnactb? — Bnactb ectb
COBOKYMHOCTb BOJIb, MEPEHECEHHbLIX HA OAHO NMUO. py KakMx YCrnoBUSIX MEPEHOCATCSH
BOMM Macc Ha ogHo nuuo? lMpu ycnoBusiXx BbipaXXeHUs NMUOM BONu Bcex niogen. T.e.
BNacTb €CTb BflacCTb. 1.e. BNAaCTb €CTb CrI0BO, 3HA4YEHNE KOTOPOro HaM HernoHATHO” [87,
c.618].

Ona wvnnocTpaumm 3TOro Teauca BENUKOro XyAOXHWKa npuBeaeM TONbKO [Ba
nutepaTypHbIX Nnpumepa. [lepBbi NpyMmep ero CO6CTBEHHbIN.

“‘HanoneoH npukasan cobpaTb BOMCKa U ATK Ha BOWHY. [NpeactaBneHne aTo 4o
Takon CTENEHN HaM NPUBbLIYHO, 40 TAKOW CTENEHU Mbl CKUUCL C 3TUM B3rNa40M, YTO
Bonpoc o ToMm, noyemy 600 TbicAY YenoBeK nayT Ha BOMHY, Korga HanoneoH ckasan
Takne-To CNnoBa, kaxxeTcst HaMm 6eccmbicneHHbiM. OH umen BnacTb, U NOTOMy Obino
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MCMNOSIHEHO TO, YTO OH Benen.

OTBeT 9TOT COBEpLUEHHO YAOBNETBOPUTENEH, ECNN Mbl BEPUM, YTO BriacTb Obinia gaHa
emMy oT bora. Ho kak ckOpo Mbl HE NMpM3HaeM 3TOro, He06XoAMMO onpenennTb, YTO Takoe
3Ta BfacTb OAHOro Yenoseka Hag apyrum” [87, ¢.612].

BTopow npumep n3 nponsseneHunsa T.Kapnennsa — apyroro BENUKOro MbICINTENS.

“Bbl BUANTE ABYX NHANBMAYYMOB, OOHOIO 0OETOro B NPEBOCXOAHYIO KPACHYH0 oaexay,
Apyroro — B rpyoyto, NOHOLWIEHHYO CUHIOK. KpacHbI roBOpUT cuHeMy: “Tbl JOMKEH ObiTb
noBeLweH n aHatommpoBaH”. CUMHUIA CAbIWKT 3TO C cogporaHMem u (o, 4yao m3 vyaec!)
neyanbHO MAET Ha BMcenuuy. Tam ero B3AeprnBaloT, OH Ka4aeTCs NOSIOKEHHOE BPeEMS, U
AOKTOpa BCKPbLIBAKOT €ro U COCTaBMSAT U3 ero KOCTen ckeneTt ANns MeauUMHCKUX Lienen.
Kak ato Tak? W 4yto Bbl Tenepb CTaHeTe pJenatb C BawuM: Huymo He wMoxem
Odelicmeogsampb UHa4ye, kKak mam, 20e oHO Haxodumcs? KpacHbii HE nmeeT PusnyecKkon
BNacTN HaZ CMHUM; OH HE OEPXUT €ero, He NPUXOAUT C HAM HU B Kakoe COMNPUKOCHOBEHME.
Ceepx TOro, BCe 3TW WUCMOMHAKLWME MpuUKasaHna wepudbl, N nopabl-NeiTeHaHTbl, U
nanayuv, 1 3annevHble Mactepa OTHIOAb HE Haxo4ATCA B TaKOM OTHOLUEHWW K AaroLemy
npuKasaHusa KpacHOMY, 4Tobbl OH MOI TackaTb UX U TyAa, U clofa, HO KaXabl N3 HUX CTOUT
060c0obneHHO B cBOeW COBCTBEHHOM KOXe. TeM He MeHee — KaK Cka3aHo, Tak U caenaHo:

BblCKA3aHHOe CfoBO MPUBOAWT BCE PYKM B [OBWXKEHME — U BepeBka U
yCOBEpLUEHCTBOBaHHAas OMNyCKHad [OCKa AenakT cBoe aeno’. Bce 910 — upoHuyecku
nosicHsetT panee Kapnewnb — npoM30OWNO OTTOro, YTO “Ha KpacHOM BellaloLeM

NHONBMAOYYME HageT NapuK U3 KOHCKUX BOSOC, 6enuybmn LWHYPKU W NMoweBas MaHTus, C
MOMOLLbIO KOTOPbIX BCE Y3HAIOT, YTO OH — CyAbsi”.

OTn gBa nutepaTtypHbix npumepa, npueeneHHble C.J1.dpaHkom B ero pabote [98],
MOMOratoT HaM NOHATb HECKOSbKO BaXXHbIX BELLEN.

Bo-nepsbix. [Mpupoga Bnactu MOXeT He onupaTbCa Ha msmnyeckoe npeobnagaHuve.
Hn cyobs He okasblBaeT Ha NoACYAMMOro HMKaKoro pnan4eckoro BO3AENCTBUS, HU, TEM
bonee, HanoneoH HuKak He MoxeT “cnpaBuTbCs” CO CBOMMW  CcongaTamu.
MonymunnnuoHHas paHuy3sckas apmusi, KOHEYHO, curibHee HanoneoHa.

Bo-BTOpbIx. [Mpnpoga BnactM MOXET HE onNupaTbCs HA HPaBCTBEHHOE NpeobnagaHue.
McTopua nokasbiBaeT Ham Maccy nNpuMepoB, Korga nwogu, obnagaslume OrpoMHOM
BNacTbio, ObiNM OAHOBPEMEHHO W HPABCTBEHHO HUYTOXHLIMKM Noabmu. Bonee Toro,
NCTOPUS NPaKTUYECKN HE 3HAET NPMMEPOB, KOraa HPaBCTBEHHO Benukue nogv obnaganm
Obl 3HAYMTENBLHOWM BMNACTLIO.

B-tpeTtbux. [llpupoga Bnactu MOXeET He onupaTbCAa M Ha WHTepec, BbIrogy
noaBnacTHbIX. H1 conpgatbl HanoneoHa, kaxabii U3 KOTOPbIX MOXET OblTb YOUT, HKU, TEM
bonee, NpecTynHWK, CBOMMM HOraMmn NOAHUMAIOLLMNCS Ha dWwadoT, He UMEIDT Bbiroabl OT
nogunHeHus. T.e. noBeneHne MoxeT ObITb NCNOSTHEHO, B U3BECTHOM CMbICIE, TOMBKO C UX
A0OpOBONBLHOrO cornacus.

B-uyeTtBepThix. NpuMpoga Bnactm MOXET HE KOPEHUTbLCS M B 3aKOHE UM HOpPME.
BrnacTb No OTHOLWEHUIO K 3aKOHY MO CBOEW NpUpoae nepBuyHa, 60 3aKOH onMpaeTcs Ha
BNacTb, a He HaobopoT. TpyaHo npeactasuTb cebe, YTOObI NpMpoAa, UCTOYHUK BNacTw,
npaTanach rae-To Mexay CTpaHuuaMmn cBoAa 3aKOHOB.

30eCb Mbl Nepeyncnunn 1o, YTO He ABMSETCH NPUPOLOMN, CYLLHOCTbIO NepBOOCHOBOW
BNacTW. HO 9TO He 3Ha4uT, YTO y BMaCTU HET TakoW CylHocTU. Bce ckasaHHoe Bbilwe O
CYLLHOCTM BNacTK CKa3aHo NuLb A58 Toro, 4tobbl Noka3aTb — CYLLHOCTb, NPUpoaa Bractu
MoOKa elle He BCKpbITa Haykon. 3amanyusaTb 3TOT (pakT, AenaTb BMA, YTO HaM 34eCb BCe
MOHATHO N SAICHO — HEMPABUITEHO.

CyuwiecTBylOT [OCTaTOMHO aBTOPUTETHbIE MHEHMUS, KOTOpble YTBEPXKAAKT, YTO
CYLWHOCTb BfacTu CKpblBaeTCs B OTpuUaTeNbHbIX KayecTBax yernoBeka. “CTpax npasuT
MupoMm. Brnactb no npmpoae cBoen nonb3yeTcd cTpaxoMm. Yenoseyeckoe obLecTBoO Obino
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NOCTPOEHO Ha cTpaxe. M notoMy 6bI10 NOCTPOEHO Ha XK, N6O CTpax NopoxaaeT NOXb.
Ectb 60s3Hb, 4YTO npaBga YMEHbLWMT CTpax M nomewaeT ynpaenaTb nwabmu... U
NpOTMBOMNONOXHA CTpaxy cBoboga. NctnHa o ceBobopge ckpbiBanacb u3 crpaxa... Ctpax
CBSI3aH HE TOSIbKO C NIOXbtO, HO U C >XECTOKOCTbI0. XKecTokumMu OenarTcsi He TONbKO Te,
KOTOpbIX CTpaLLaTcs, HO U Te, KoTopble cTpawartcs. He Tonbko Mmaccamu ynpasnsoT Yepes
CTpax, HO U camMm Maccbl ynpaBnaT Yepes cTpax... Cam yenosek nobut pabcTBo M Nerko
mMuputca ¢ pabctBom” [6, ¢.112]. 310 0AHO M3 NOAOOHLIX MHEHWN - MHEHME BENUKOro
dunocodga u rymaHucta A.H.bepasesa.

Korga yxe ntogum (a He “Hepontoan”) ctanm Xutb B 0bLLEecTBe, OHU HEBOSBHO Havyanu
ybexgatbca B TOM, 4YTO OHM pasHble. OguMH TynoBaT, Apyron coobpasuteneH, OauH
cnabocurneH 1 HepelwunTerneH, Apyron CUneH n cMen, oavH, Mnagwun, eweé noYTM Hu4ero
He 3HaeT, OPYrov, NPOXWMBLUMI AONTYK XW3Hb, UMEeeT onpenenéHHble 3HaHUA U OMbIT.
MoaTomy, B nOObIX KOMNMEKTUBHLIX MPeanpuUATUAX MepBUYHOM OBLWMHBI (NocTpoKka
nMporn, obLWEen XWXKWHbI, 3aroHHasi OXOTa, OTpaXeHue Bpara) ycnex okKasblBaeTcs
BO3MOXHbIM TOSIbKO NPW €AWHOMNYHOM (CO CTOPOHblI OAHOrO YerioBeka) PyKoBOACTBE
obwumn  ycunuamu. [daxe Tenepb KBanuduuMpoBaHHble paboune TpyasTcs nog
pyKkoBOoACTBOM Bpuragmpa, nHxeHepa. B apeBHOCTM aTO Obino Tem 6onee Heobxoaumo.
Bo3aMOXHO, B 9TUX O4YeBUAHbLIX PaKTax eCTb HEKUM BaXKHbI NPaABOBOW CMbICH, KOTOPOro
Mbl Moka He BuMAMM. Ham ©Obl O4yeHb XxoTenocb, 4TOObl B Mpouecce AanbHEenLwnx
nccnegoBaHu NpMpoaa, CyLWHOCTb BNacTu obHapyXunack B NONe3HOCTU, a MOXET ObITb,
Aaxe n B HeobxoaumMocTn o6 beaANHEHUs YCUMIN OTAENbHbIX JIIAEN.

Bo3amMoXxHO, CO BpemMeHeM, Korga CyWHOCTb, Mpupoda Brfiactu CTaHeT Ham Gonee
MOHATHON, N Teopusa npasBa byaeT 3HauYUTENbHO yCOBepLUEHCTBOBaHA. HO Mbl HE MOXeMm
BEYHO OCTaBaTbCs B OXWAaHMK 3TOro. Mbl XMBEM 30eCb U cenyac, 1 UMEHHO 34€eCb U
cenyac Mbl XOTUM YCOBEPLUEHCTBOBATbL 3TOT MPOLECC, a ANA 3TOr0 HaM HYXHO Cka3aTb O
BMacTN HEYTO onpeaeneHHoe n icHoe. M noaToMy, He JOXMAAsACh KaKoro-To UHoro, 6onee
rnybokoro onpegeneHns  Bnactu, byaem [OBuratbCs danblue, OnMupasiCb Ha ero
dopmarnbHoe

OnpegneneHne 27.
BnacTtb - npaBo BNacTHOro cybbLekra npeaocTaBnsATb U OrpaHUYMBaThb BHELUHIOKO
cBoboay noaBNacTHbIX CyOHLEKTOB.

Mog aTO onpegeneHne ¢ OAMHAKOBBLIM YCNEXOM MOAXOAUT WU NPEe3NOeHT, U rnaBapb
LIanKn, N oTel, CEMENCTBA, N KOMaHAMP BOMHCKOW YacTu, 1 T.n.

OnpepeneHne 28.

BnactHbIn cyb6beKT (CyObeKkT, HaflenieHHbIA BNacTbi0 B OTHOLEHUM NOABMACTHbLIX
CyOBHEeKTOB) - CyObLEeKT, KOTOPbIM UMeeT BO3MOXHOCTb obecne4yuTb BbINOJIHEHUE
CBOEro noBesneHus.

OnpeneneHne 29.
NMoaBnacTHbLIN CYOBLEKT - CYyOBLEKT, KOTOPbIA HE MOXeT 6e3HaKkazaHHO OTKa3aTbCA OT
MCNOJIHEHUA NOBENIeHUs BNacTHOro cyobeKkra.

[MOHATHO, YTO M NpPe3VAEeHT, W rMaBapb LWaku UMET BO3MOXHOCTb obecneuntb
BbINOSIHEHNE CBOero noseneHus. NMOoHATHO Takke, 4YTO cnocobbl Takoro obecneveHus y
3TUX BMACTHbIX CyOBLEKTOB pasnuyaloTcs, OOMXKHbl pasnuyatbea. [Ona Toro, 4Ttobbl B
HalWMX AanbHEeNLWNX pacCyXgeHusX Mbl He AyManu HW O rfnasape Lwanku, Hu ob oTtue
cemMeincTea, HW O KOM-NMBO [OpPyroM, He WMELWEM [MPAMOro OTHOLIEHUA K
PYHKLUMOHNPOBAHUIO rocygapcTBa, HaM HeEOBX0OMMO M3 MOHATMS “BnacTb’ BblAENUTb Ty
€e 4acCTb, KOTOpas HenocpeAcTBEHHO KacaeTcs (YHKUMOHMPOBaAHUSA rocyaapcTBa.
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HasoBeMm 3Ty YacTb rnonumu4yeckou eriacmaio N jaaum eu

Onpegnenexne 30.

NMonutnyeckaa BnacTb (rocyaapcTBeHHasi BfnacTb U MeCTHOe camoynpasrieHue) -
BNnactb, oOcyLllecTBnsiemas Ha onpepenéHHoOM TepputTopun, Ccnocooom
OCyLLEeCTBJIEHUSI KOTOPOM SABMSAAETCA 3aKOH U  OCHOBaHHble Ha HeM
HenocpencTBeHHbIe NOBEeNeHUs.

CrnosocoyeTaHne “rocygapCTBeHHas BracTb U MECTHOe camMoynpaBrieHMe” no CBOEW
CyTU He BepHO. AHanusanpysi ero, MOXHO caenatb HenpasWuSibHbIA BbIBOL O TOM, YTO Ha
MECTHOM YpOBHE Mbl yripaBnsem cobon camu, a Ha rocygapCTBEHHOM - HAMK ynpaBnseT
BNacTb.  OTUMONOrMs  3TOMO  CMNOBOCOYETAHMS  MOHATHA. TepMuH  “MecTHoe
camoynpasneHne” pogunca B CpedHeBEeKOBbe, Korga Ha MecTax [OeucTBUTENbHO
nosiBMNacb BO3MOXHOCTb YNPaBNATbCA CaMOCTOSATENbHO, T.e. 6e3 HenocpenCTBEHHOro
ynpaBrieHns KOPOSeBCKOM, KHSXKeCKON BnacTbto. CerogHs 1 0CoO6eHHO nocne Toro, YTo Mbl
ckaszanu o6 ynpasneHuun, popmynupysa Onpeaenenus 25 n 26, CTaHOBUTCSA MOHATHLIM,
noyemMy HeBepHO Takoe crnoBocoyeTaHne. [lpaBunbHee 6Obino  Obl  rOBOPUTb
‘rocygapctBeHHass BracTb M MeCTHOe ynpasreHue”, umed B Buay, 4TO U Ha
rocygapCTBEHHOM, M Ha MECTHOM YPOBHE MeXaHU3M ynpaBfieHUsl He pasnuvyaeTcs.
OpHako, TepMUH “MeCcTHOe camoyrnpaBrieHne” Tak pacnpoCTpaHeH, Tak NPUBUIICA, BOLLEN,
B TOM 4YuCne U B MeXAyHapoAHble AOKYMEHTbl, YTO Mbl B 9TOM paboTe Byaem v ganblie
Mcnonb3oBaTb €ro B MNPUBbLIYHOM Buae, MNamAaTys O TOM, YTO YynpaBfieHMe Ha
rocygapCTtBEHHOM W Ha MECTHOM YpPOBHE - 3TO OAMHAKOBblE YMpaBfieHUs B CMbICe
OnpepeneHus 26.

Kak BMOHO, BaXHENLLMM 3NeMeHTOM onpeneneHus nouTU4ecKon BriacTu sBNseTcs
Tepputopusa. BeBoas B onpegeneHne 370 MOHATME, Mbl Cpasy YKasblBaeM MNpaBWibHbIN
TeppuTopuanbHbii NPUHUMN ONpeaeneHns noaBnacTHbIX CyObLEKTOB, BblAENss ero us
COBOKYMHOCTM MtOBbLIX APYrMx NPUHUMMOB. JIOrMYyHOM CTAHOBUTCS M CBA3Ka “Tepputopus -
3aKOH”, MOCKONbKY Yy KaXOoro 3akoHa eCTb BrOSIHE KOHKPETHble TeppuTopuarnbHble
rpaHnLbl ero NPUMEHeEHNS.

Kak n3BecTHO, 3aKOHbI - 3TO NPOAYKT PYHKLMOHNPOBAHNA rocydapcTea. He moxeT nu
NONyYNTbCH TaK, YTO FOCYyAapCTBO, CaMOCTOSATENbHO (POPMYNMPYst 3aKOHbI n nmes
BO3MOXHOCTb 0becneunmBaTth BbIMNOMHEHWE CBOMX MOBESIEHUN, YCTPOUT HaM TaKyto XU3Hb,
KOTopas HaM COBCEM He MOHpaBUTCA? OTO BMOSIHE pearibHas KapTuHa, KOTOPYK CerogHs
Mbl MOXeM HabnogaTb Kak B Hawewn XWU3Hu, Tak 1 (B pasHOM CTEeneHun) BO BCEX APYrnx
ctpaHax. [loyemy aTo npoucxogut? [loTOMy, 4TO w3Naraemoe HamMu B akcMomax
MUPOBO33pEHME MOKa eLle He CTano MMPOBO33PEHUEM NIOAEN, XUBYLLUNX B 3TUX CTpaHax.
[aBante pasbepemcs.

OpHon Tonbko AKCMOMbI 7 O MpUHUMNE OrpaHUYeHuMs BHelHen cBoboabl yxe
AOCTaTOYHO ANns Toro, Ytobbl rocygapcTBO HE MOrfo AONYCTUTb Kakoro-nmbo npoussona
(Onpenenenne 16) B oTHoweHun nwoboro venoseka. Ho ogHa Tonbko Akcuoma 7 He
MelwlaeT Ham, ngaMm, camuMm BpeauTb Apyr apyry. 9Ty 3agadvy pewaet Akcuoma 10,
Tpebytowass npeaocTaBneHnss Kaxoomy MakcMmyma BHewHen ceoboabl. CornacHo
Hawemy OnpeaeneHuto 23, rocyaapCTBO - UMEHHO TOT CyOBbeKT, KOTOPOMY Mbl NOpyyYaem
nposo3rnawarb U obecrneunBaTtb Afs HAc 3reMeHTbl BHelwHen csoboabl. Mbl elwe He
onpeaenunun, N3 Kaknx 4acten CocTouT rocyaapcteo. [laBante sadpukcmpyem 3T1o B

Akcrowme 15.
FocyaapcTBO COCTOMT U3 OPraHoOB U AOJMKHOCTHbIX NULL.

CodeTaHne, Habop 3TMX OpPraHoB W AOSMKHOCTHbLIX UL, MOXeT ObITb BecbMa
pa3Hoobpa3HbiM. Ho cenvac Ham Hy>XHO 3admkcMpoBaTb OAWH OYEHb BaXKHbI MOMEHT.
Be3 ogHoro ocoboro opraHa rocygapcTso B Hallen akCMOMaTUKE OpraHM3oBaHO ObITb He
MOXET.

CornacHo Akcuome 11, He npeayCMOTPEHHOE HMKaKoM HOPMOW [OenCTBue,

75



HanpaBfeHHOe Ha OorpaHudeHne Yben-nMbo BHelwHen ceoboabl, HegonycTumo. lMNMpuHaTue
camMoro NepBOro 3akoHa, KOTOPbIM rocygapCTBO pas3pewunT cebe NpuHMMaThb 3akoHbl (a
nobor 3aKoH - 9TO OrpaHuMyeHue BHelHen cBoboabl KOro-nnbo), yxe [OMMKHO ObITb
NpeayCcMOTPEHO KakOM-TO HOPMOM.

[loka eé Hem, 2ocydapcmeo HUKaK He CMOXem 3aKOHHO rPUHSMb ceol rnepebil
3aKOH.

[na aTtoro, Ans NPUHATMS CaMOro NepBOro 3akOHA WM HyXeH TOT, OCOObIM, Cambli
rmaBHbIA opraH. Bug atoro ocoboro opraHa npaMo BbiTekaeT n3 Cnegcrensa 8 o ToM, UTO
ABNAETCA €AUHCTBEHHbIM MCTOYHUKOM FOCyAapCTBEHHOM Bnactu. Mimsa atomy oprady -
HapoAa.

MMeHHO Hapog 1 TONMbKO Hapod Ha CBOeM pedbepeHayme MOXET U AOSMKEH MPUHATb
NepBbIf 1 rMaBHbIA 3aKOH - KOHCTUTYUUIO.

Bcé nomxkHO MMeTb CBOE Ha4vano, Aaxe 3akoH. “3akoH 6onbLUMHCTBA roflocoB caMm Mo
cebe yctaHaBnNMBaeTCs B pe3ynbTaTe COornalleHus U npegnonaraeT, No MeHbLen mepe
eanHoxabl, - eanHogywme” [71, ¢.207]. KOHCTUTYuus — 3To M eCTb Ta popMa, B KOTOPYHO
HblHE OTNMBaAeTCA Havano, HasbiBaemoe c nérkon pykm XIK.Pycco “obLiecTBeHHbIM
[0roBoOpom”. dakt nognucaHuMsi OOLLECTBEHHOrO AOroBopa, KOHEYHO Xe, -
noeannsnpoBaHHasa kapTuHa. Ho Mbl yke JOroBopunmchb, YTO BCE 34eCb OnvcbiBaemoe, B
3HaYUTENTbHOW CTENEeHU, ABNFETCS He CYLNM, a AOSMKHbIM. TeM He MeHee, UCTopUS 3HaeT
npumMmepbl ByKBaNbHOrO BbIMOSIHEHNST 3TOrO YCMOBUA - €4UHOQYLUHOTO MPUHATUSA Takoro
cornalleHums. Mo3gHen oceHblo 1620 roga Oonee cTa naccaXupoB MNapyCHMKa
“‘Mancbnayap”, HaBcerga HanpasnsBwMxcsa B Hoebi CBeT, yXe B BUAY aMepUKaHCKUX
Oeperos, HO eLLé He cxoasa ¢ kopabns, nodnucanu cnegyrowmnn JOKYMEHT:

“MmeHnem Nocnoga, aMuHb.

Mbl, HWXenoanucaeLwnecs,.. NPeanpuHsB BO cnaBy boxbio — ona pacnpocTpaHeHus
XPUCTMAHCKON BePbl U CnaBbl HALLEro KOpons MU OTeyecTBa — MyTewecTBMe C Lenblo
OCHOBaTb KOMOHMIO B CEBEPHON YacTu BMprmHum, HacTosWwmMM TOPXKECTBEHHO U B3aMMHO
nepea nuuom bora obbeanHAemcs B rpakgaHCKMA WM NONUTUYECKUMA OpraHvaMm Ons
noggepXaHus cpeaMm Hac nydwero nopsigka u 6esonacHocTM, a Takke ans
BblLLlEeYKa3aHHbIX Liefien; B CUIy 3TOro Mbl CO34aguMM M BBEOEM Takue cnpaBeasiMBble U
OLMHaKOBble AN BCEX 3aKOHbl, OPAOHAHCHI, aKTbl, YCTAHOBMEHNS U aAMUHUCTPATUBHbIE
yupexaeHusi, KOTopble B TO WM WHOe Bpemsa OyayT cumtaTtbCs MNOAXOOALMMU U
COOTBETCTBYHOLLMMN BceoOLiemy Gnary KONMOHMM U KOTOpbIM Mbl obelaem cregoBatb U
nog4YMHATLCA. B cBMAETENbCTBO YEero Mbl CTaBMM HalLM UMEHa.

Mebic Koa, 11 Hoabps... Anno Domini 1620” [27, ¢.131].

[Moxoxme obLecTBeEHHbIE AOrOBOPbLI ObINM coCcTaBneHbl Takke B Hbto-XenBeHe B 1637
r., B Pog-Annenge B 1638 r., B KoHHekTukyTe B 1638 1., B lNpoBuaeHce B 1640 r. [86,
c.48].

OueBunaHoO, NpuBeaEHHbIN JOKYMEHT, - OBLLECTBEHHbIN A0roBOp. BmecTe ¢ Tem, Takke
04YeBMAHO, O4eHb MHOroe u3 do2ogopa OH OTHOCUT Ha Byayuiee Bpemsi, Ha NOTOM, Korga
“‘Mbl  M34aguMM  3aKOHbl U BBEOEM agMWHUCTpPATMBHbIE YyudpexaeHus”. CerogHsa Mbl
NMOHMMaeM, YTo ANs NONHOLEHHOro ObLLEeCTBEHHOrO AOoroBopa 3Toro Mano. NoHumanu aTo
N aMepuKaHCKue KOMOHUCTbl. Tak, Hanpumep, 14 saHBapa 1638 r. Obin nognucaH
Fundamental Orders of Connecticut, KOTOpbI YCTaHOBWUM rOCYy0apCTBEHHbIA CTPOW B
KoHHekTukyTe BO BCex nogpobHocTsax [25, ¢.21]. B 4ém xe cmbicn, CyTb 0OLLECTBEHHOIO
aorosopa, 3akpennsemoro B KOHCTUTYyuun? Yepes CcTo neT nocrne HanmcaHus Ha 6opTy
“‘Mancbnayapa” atoro 3amedaternbHoro gokymeHTa XK. Pycco Tak onpegenun 3Ty
3agady: “Hantu Takyw ¢opmy accouuaumm, KOoTopasd 3alimuiaeT U orpaxgaeT BCer
obLLe0 CMnNo NNMYHOCTb M UMYLLLECTBO KaXJOoro M3 YneHoB accouunauuu, n Gnarogaps
KOTOPOWN Kaxabl, COeQMHSASACb CO BCEMU, NOOYMHSAETCH, O4HAKO, TONbKO camomy cebe u
OCTaéTCcs CTOoNb Xe cBO6oaHbIM, Kak 1 npexae” [71, ¢.207].

BoT oH ngean: coeduHsisicb co ecemMu, ocmasambCsi MaKuM e c800600HbIM, KaK
u npexade, NOCKONbKY “Kaxabl, nNogvMHss cebs BceM, He noauvmHsieT cebsi HMKOMY B
otaenbHoctn” [71, ¢.208]. OcyuwecTBrneHme 3TOro maeana BO3MOXHO TONbKO B TOM
cnyyae, ecnv Mbl NOCTOAHHO Bygem nmeTb B BUAY, YTO “B BOMPOCE O AOroBOpe UCTUHHAS
ceBoboga npeanonaraeT  CyLWEeCTBEHHOE pPaBEHCTBO MexXay [OOroBapvBaloLLMMUCH
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ctopoHamun” [16, c.115]. Takasa accouymnauusa obpasyeT onUTUYECKUA OpraHmM3aMm — a OH
(opranunam), cosgaét cebe ocobbin opraH (opraHbl) - ocygapctBo. 310 Pycco noHuman
xopowo. OgHako OH HMYEro He cKasan O XapakTepe, O KOBApHOM XapakTepe TaKkoro
lMonutrnyeckoro opraHa, 0 YémM Mbl roBopumM, hopmynunpys ovyepegHoe Cneacteume 9.
KOHCTUTYLMS - 3TO HE NPOCTO 3aKOH, TAKOW e KaK U Apyrue 3akoHbl, TOMbKO rMaBHbIN.

KoHcmumyuyusi - 3mo 3aKoH, 8 KOMOPOM Mbl, gpax0aHe, OO/KHbI 02080pUMb Me
yCrnosusi, Ha KOmMOpbIX Mbl coaflawaemMcs ycmyrnumb eocydapcmey 4Yacme Hawel
c80600kb1. B nepevyeHb makux ycriosuli 06si3amesisbHO O0/IKHO 8X00umb rpogo3saniaweHue
mex 3/1eMEeHmMo8 BHewHel €80600bI, MpPoB03a2iauleHUe KOmMopPbIX Mbl HE MOXEM
dosepumb 2ocydapcmey.

Begb notom, nocne npuHATMS KOHCTUTYUMM co3paBaTb 3akOHbl (HOPMbI) ByaeTt yxe
rocygapctBo. 3gecb npu coctaBneHun KoHcTuTyuum ocoboe 3HadeHue npuobpeTtaer
Akcnoma 13 - 0 kadecTBe POpMynMpoBaHNA HOpM. Ecniv Ham He yaacTcs BbIMOMAHUTL €€
yCrnoBue, rocyaapcTBO HECOMHEHHO 3TUM BOCMONb3YETCS.

Ob6s3aTenbHbIM YCNOBUEM SIBNAETCA W ONWCAHUE YCTPOMCTBA ITOMO0 WHCTPYMEHTA -
rocygapcrBa, MOCKOSIbKY Mbl COrfnawaemMcs ycTynnTb 4acTb CBOen cBOGOAbl TONbKO
BMOSIHE OnpeaeneHHoMy WHCTpymMeHTy. W ecnu B npouecce akcnnyatauum 3T0T
NHCTPYMEHT N3MEHUTCS 6e3 Halwen CcaHKuuMM UM npocTo WCNOPTUTCH, Halle
06a3aTEeNbCTBO NOAYNHATBLCS €ro NOBENEHNSIM yTpayuMBaEeT CBOK CUIy.

Ob6sa3aTenbHbIM YCrOBMEM SBISIETCA U ONUCAHWE anrOpUTMOB (OYHKLMOHMPOBAHUSA
3TOro0 MHCTPYMEHTA - rocyAapCTBa, MOCKOSIbKY Mbl cOorfnawaemMcs yCTynuTb 4acTb CBOEW
cB0OOOAbI TOMBbKO MHCTPYMEHTY, OYHKLMOHUPYOLWEMY BMOSHE onpeaeneHHbim obpasom. U
€CNN MHCTPYMEHT HayHeT BbINOMHATb KaknMe-TO HenpeayCcMOTPeEHHble (PyHKUMW, unun
NepecTaHeT BbIMOMHATL MPEeAYCMOTPEHHbIE (PYHKUUM, UMW CTaHET npenyCMOTPEHHbIE
YHKLNN BbINOMHATL MA0X0, TO U B 3TUX Cryvasax Halwe 06a3aTenbCcTBO NOAYNHATHCA ero
noBeneHnaM npekpaLiaeTcs.

MMeHHO B 3TOM 3aknio4aeTca CMbIC TpeTbel 4acTn npeambynbl Bceobuien
Aeknapaumm npae 4ernoBeka: “...HeobGxoaumMo, 4YTOObI MpaBa 4YerioBeka OXPaHANUCH
BNacTbio B Lendax obecrneyeHns Toro, YTodbl YenoBek He Obin BblHYXAeH rnpubezamb, 8
Kadecmee riocrieOHe20 cpedcmea, K 80CCMAaHUK0 NPOTUB TUPAHUM U YyTHETeHUs” [64].

Mcxopa w3 BblweckasaHHOro u  onvpascb Ha Akcuomy 10 o npuHuune
npenocTaBneHns BHelWHen cBoboabl, Ha onpegenenne npaesa (7) v Bnactmn (27), mbl
MOXeM chopMynnpoBaTb

CnepctBue 9.
BcsAkaa nonuTuyeckasi BNacTb AOJ/KHA ObiTb npepocTaBfieHa WM OrpaHMYeHa
3aKOHOM.

HakoHeu, aHann3 Akcrmombl 7 (BHELWHSAs cBoboda venoBeka MOXeT OorpaHu4MBaTbCA
TonbKo TpeboBaHuAMKN obecneyeHns BHelwHen cBoboabl Apyrux nogen) n Cneacrems 8
(eAVMHCTBEHHbIM WCTOYHWKOM MOMUTMYECKOM BMACTU SABMSETCA Hacensowmi OaHHY
TEpPPUTOPUIO Hapop) MoKasbiBaeT, YTO MPUMBOAMMOE HWXE BbICKa3blBaHWE He SBNSAETCS
NMPOU3BOSIbHBIM, a ABMSETCSH UX

Cnepcteuem 10.

Ona Kaxporo rpaxgaHuHa paspelleHo BCE, YTO He 3anpeweHoO 3aKOHOM; Ans
OpraHoB MONMIUTUYECKOW BracTU U OOMKHOCTHbLIX JIML 3anpeLieHo BCE, YTO UM He
npeanucaHo UM He paspeLleHOo 3aKOHOM.

Mpyn 3TOM MNOCTOSIHHO HYXXHO MMeTb B Buay Akcuomy 7 n Akcnomy 14: 4yenoseky
paspeleHo BCE, 4YTO He npenaTcTBYeT OCYLLEeCTBNEeHUI BHELWHen cBoboabl Apyrux
nogen, a rocygapCTtBy 3anpeweHo BCE, 4YTO He HanpaBneHo Ha obecnedeHve
©e30nacHOCTM rpaxaaH.

[MpaBoBas Hayka yxe AaBHO U3y4aeT ABa NPUHUMMNMANbHO pa3HbIX MeToda NpaBoOBOro
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perynupoBaHusi; obLie3anpeTuTenbHOro, koraa no obuwiemy npasuny BCE 3anpeLleHo, a
KaXObld  3NEMEHT  pas3pelleHuMst  MpOosiBNSIeTCA B KOHKPETHOW  HOpMe, WU
obLiepaspelunTenbHbIA, Korga no obwemy npaBuny BCE paspeLleHo, a Kaxabll dfeMeHT
3anpeTa NposBsSIETCA B KOHKPETHOM HopMme. Mbl KaTeropMyeckn He pasgensemM MHeEHue,
4yTO “copepxaHune npaBa MOXET ObiTb YETKO OnpeAeneHo no NpuHUMNY “3anpeLueHo Bee,
4yTO He paspewweHo” [10, c.384]. OueBMaHO, YTO B NpaBe CyLEeCTBYIOT oba aTm meToaa.
OpHako, B OTHOLLEHMM OLHOIO U TOrO Xe cybbekTa 3Tu ABa MeToha TPYAHO COBMECTUMBI,
Aa 9T0 U He yauBUTENbHO, MOCKOSIbKY OHW WMEKT AuamMeTparibHO MPOTMBOMOMOXHYHO
HanpaBneHHocTb. Kak Ham npegcrasngaetcs, Cneactene 10 cHUMaET 31O NpoTUBOpEUME,
npunaras pasHble MeToAbl MPaBOBOrO PErynMpoBaHMsa K MNPUHUMAMANBHO pasHbiM
cybbekTam. [lenas BbIbOp, Kakon MeToq OOMKeH OblTb NPUMEHEH B OTHOLLUEHMU KakKoro
cybbekTa, Mbl elwé pa3 Nnog4EpPKMBaEM, KTO ABNSETCS cpedcmeomM B 3TON nape “4enoBek —
opraH BnacTtu”. U1 aToT BbIGOp yxxe Obin npegonpeaenérH AKCMomMon 7.

Akcnoma 7 nonaraetcs UCTUHHbIM YTBEPXOEHMEM TOMbKO B paMKax wuanaraeMomn
Teopun. Uctopna ©n cCoOBpeMEHHas OeWUCTBUTENbHOCTb AaldT Ham Maccy npuMepoB
NPUMEHEHNST MPSAMO MPOTMBOMOSOXHBIX MPUHUMNOB B OTHOLIEHUW Mapbl CyOBLEKTOB
“YenoBek — opraH BnacTu’.

Mbicnb, 3akniouyéHHaa B CrneagctBum 10, B nepBoM e€ro norioBUHE, W3BECTHa
4YenoBeyecTBY OOBOSbHO AaBHO. “MHeHMe, YTO Kaxabl rpaXxgaHuvH BnpaBe genaTb BCE,
4YTO He MPOTMBHO 3aKOHaM, He onacadCb HUKAKMX MOCReACTBUN, KPOME TeX, KOTopble
MOryT ObITb MOPOXAEHbI CaMUM OEUCTBMEM, SBMSETCA MNOMUTUYECKMM O0rMaTtoMm, B
KOTOPbIA HapOAbl AOMKHLI BEPUTb W KOTOPbIV BbICLIME BRacT AOIMKHbLI KCMoBeJoBaTb
NYyTEM HEHapyLMMOro cobnogeHnst 3aKOHOB. OTO CBSALLEHHbIN gormaT, 6e3 KoToporo He
MOXET CyLleCTBOBaTb 3aKOHHOe O0O6LWecTBO, CnpaBeanuBOe BO3HarpaxaeHne — 3a
MPUHECEHHYIO B XepTBy CBOOOAY MO OTHOLUEHWIO KO BCEW NpupoAe, MPUCYLLYio BCEM
CyLLecTBaM, 04apEHHbIM YyBCTBaMMU, N HAXOAsLLYIO Npefen TOMNbKO B CBOWMX COBCTBEHHbIX
cunax. ATOT gormaTt co3faéT B Noaax AyX CBOOOAHbLIA U CUNbHBIA, YM — I'IpOCBeLU,eHHbII/I
nopoXaaeT B HUX JoOpoaeTenb MyXXecTBa, a He No4aTNMBOro 6naropa3y|v||/|;|, AOCTOMHOIO
TONbKO TEX, KTO CNOCOOEH NEPEHOCUTb KamnKytd U HeobecneveHHyr ku3Hb” [5, ¢.121].
HecmoTpsa Ha BClO WIMPOTY €€ M3BECTHOCTU, 3Ta MbICIb M CErodHsa Moka eule He ctana
A0CTaTO4YHO LWMPOKO rpu3HaHHoU. IMeHHO No3TOMy pasHble npeacTaBuTenu rocygapcraea
NO-NPeXHeMy akTUBHO OTCTaumBalOT MOSIOXKEHUE O TOM, YTO UMEHHO OHO, roCyaapcCTBO,
3HAET, YTO MONIE3HO YENIOBEKY, a YTO BpeaHo. [103TOMy MMEHHO OHO, rocygapcTBo, MO UX
MHEHMIO, MOXET M OOMKHO peLlaTb, YTO U B KaKUX npeaenax paspellaTb nigam, a Takke,
4YTO M B KakKMx npegenax paspewatb cebe, CBOMM opraHam U OOSMKHOCTHbIM nuuam. U
yOVBIATLCA 3TOMY He crnefyer.

Takoe cTpemrneHne CoBepLUEHHO HOPMarbHO B CUMYy

Akcnombl 16.
Cy6beKkTbl NONMTUYECKON BNlacTU COCTOAT U3 NoAeN.

Mbl NOMHUM, 4TO CybbekTbl - 3TO nuua (B TOM u4ucne - fogu) U opradbl.
MpUMEHNTENBHO K rOCyAapCTBY - 3TO AOIMKHOCTHbIE Nua W opraHbl. [JOMmMKHOCTHbIE Nuua
- 9TO, KOHEYHO, TOXe nau, HO TONbKO B TOM CBOEW WUNOcCTacu, KoTopasi gaeT UM
BO3MOXXHOCTb BfUATb Ha BHELLHIOW CBOOOAY ApYruX Noaen.

OnpeneneHne 31.
[omKHOCTHOE NMULO - CYOHLEKT NONMIMTUYECKOM BracTu - YenoBeK, UMeroLWwmnin npaBo
OKa3blBaTb BrUsiHWE Ha BHELLHIOK CBOGOAyY Apyroro 4yernoBeka (nogen).

Ho v opraHbl rocygapcTtBa, kak Obl Mbl UX HU Ha3biBanu - NaprameHT, NPaBUTENbCTBO,
COBET, MyHULMNANUTET U T.M. - OHWN TaKKe COCTOAT U3 Noaen.

Bcaknin, KTo yMTaeT 3TU CTPOKK, yxe aoragancs, kyaa s knoHwo. CoBepLUeHHO BEPHO,
B cuny AKcuMombl 8 (O POKOBOW CKMOHHOCTWM Jitogen) m Akcuombl 16, O4eBUAHBIM
CTaHOBUTCH
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Cnepnctsue 11.
BcAakuin cy6beKkT NONIMTUYECKOU BRacTU CKITIOHEH K BbIXOAy 3a rpaHuubl BHELLHEN
cBob6oAbl, yCTAaHOBMEHHOW AJ151 HErO 3aKOHOM.

[Mpryem, cCOBEPLUEHHO HEBAXHO - OEKNAPUPYIOT NN CYyOBEKTbI 3TO OTKPLITO, KNSHYTCA
N TarHO B 3TOM ApPYr APYrY, Kak 3TO Aenanu, no cnosam ApuUCToTensi, COBPEMEHHLIE EMY
onvrapxu (“UU a 6yay BpaxgebHO HACTPOEH K MPOCTOMY Hapody WM 3aMbllnsTb MPOTUB
Hero camoe 4YToO HM Ha ecTb Xxygoe” [62, ¢€.225]), unn gaxe He oOCyXOalT 3TO MexXay
cobon. Takasa CKIOHHOCTb MpUCYyLLA UM YXXe NOTOMY, YTO OHW MM,

N onaTb, kak B criydae ¢ AKCMoMoM 8, B KOTOPOW FOBOPUTCH O TaKOW e CKIOHHOCTU
4yenoBeka, Mbl HE AOMKHbI AenaTb 13 3Toro dakta Tparegmn. He 4ormkHbl BO3MyLLATLCS U
npuyunTaTh, KOraa aToMy oakTy HaugeTca odepeaHoe noareepxaeHuve. Ho o3HavaeT nu
3TO, YTO Mbl AOJKHbI CMOKOWMHO, HEBO3MYTMMO HabnwogaTb 3a MPOSIBIEHUAMM TaKOW
CKINMOHHOCTM? HeT, He JOMXKHBbI.

Oco3HaB, 4To MHorga GbiBaeT A40XAOb, HYXXHO FOTOBUTLCA K LOXAK - CTPOUTb KpbiLly
Hag ronoson. Oco3HaB, YTO UHOrAa (M AOBONBLHO Aonroe Bpems) ObiBaeT XONOAHO, HYXXHO
roTOBUTBCA K Xonody - WnTb TENnyk ogexay u 3anacatb tonnueo. Oco3HaB, 4TO BCe
CyOBbEKTbl NMONIUTUYECKOW BIIACTU CKMOHHbI K BbIXOAY 3a rpaHuubl BHELWHen cBobofbl,
YCTaAHOBMEHHOW AN HUX 3aKOHOM, HY)XXHO FOTOBUTBLCA K 3TOMY, YKPENnss 3TW rpaHuubl U
BbiCTpamBasa CTPYKTYpy 3TuUX CybbekToB, hopmynmpysa npasBuna nx OyHKUWOHUPOBAHMUS
TakuMmn, 4ToObl MakCUManbHO 3aTPyAHUTb NPOSBNIEHNE 3TOW CKMOHHOCTU, T.€. MOMOYb UM
CaMMM 3TOW CKITOHHOCTW NPOTUBOCTOSATD.

CHavana o rpanuuax. CosgaBasi  Kaxabld CyObLEKT MONUTUYECcKoM BMacTu, Mbl
OOJDKHbI Npexae Bcero Aatb cebe ACHbIN OTYET - 3a4eM HaM (NIASM, rpagaHam) Hy>KeH
3TOT cybbekT. Kakme anemeHTbl Haweli 6e3onacHOCTK OH npu3BaH obecneuntb. Mbl Beab
MOMHMM, 4TO B cusly AKCMOMbI 14 - 3TO eANHCTBEHHOE, pagun Yero OH CyLlecTByeT. 3atem
HY>XHO PELUMTb, KaKON 4acCTbl0 KaKMX 3NIEMEHTOB HalLen BHeluHen cBoOOAbl Mbl rOTOBbI
NOXepTBOBaTb MMEHHO 3TOMYy CYyObEKTy C Tem, 4Tobbl OH Mor obecneymBaTb Hally
O6e3onacHocTb. Tenepb camoe BpPeMSA BCMOMHUTbL TO, O YEM Mbl TFOBOPWAW, Korga
dopmynuposanu OnpegenenHne 17 - 0 nNpegocTaBneHUMM BHELWHeN cBoboAbl.
lMpepocTaBnss BHELWHIOW cBoGoAy CyObekTy NMONMTUYECKOW BracTu, T.e. ONMUCbiBasi ero
npaBa n 0693aHHOCTM, ONUCbLIBAs rPaHMLbl €ro BHELIHEN cBO6OAbLI, Mbl COKpaLlaeM CBOHO
BHELLHOW cBobony. Mbl roBopunn yxe o6 3TOM paHblie - obontucb 6e3 Takoro
COKpalleHNs HEeBO3MOXHO. HO wn nuwHee otgath ObiNo Obl HenpaBuibHO. 3HaAYUT
COBEpLUEHHO Heobxoammo onucaTtb 3TU TPaHULbl - FPaHWLbl HaLUen U ero BHELUHen
cBoboabl - Kak MOXXHO 6ornee TOYHO, NOAPOBHO M MOHATHO (CM. MpunoxeHue 4). XXaneTb
cnoB 1 Bymarn Ha 3TO HE HYXXHO. OTO HE TOT Ciny4al, Korga KpaTKoCTb - CecTpa TanaHTa.
Hago nOMHUTL, YTO Ta NopoYHasa ckrroHHocmb w3 Cneacteusa 11 npucyTcTBYeT BCerga, m
HaM HYXHO el npOTUBOAENCTBOBaTb. Bcsikas HETOYHOCTb, ABYCMbICNEHHOCTb (Jaxe
MHUMas) Bcerga OygeT ucTonkoBaHa CybbeKTOM BnacTu B ero nonb3y. Henb3s 3abbiBathb,
4YTO 3TO WUCTOSKOBbIBaHME OyaeT MpoucxoauTb TOrda, Koraa BriacTHble MOMTHOMOYMS
cyObekTy yxe byayT npefocTaBfieHbl, @ 3HAa4YUT MMEHHO OH U ByaeT ucmosikogbieame,
NpUYéM C no3uumm cunbl. Tenepb euwe 6onee MOHATHO, HACKONbKO Heobxoauma n Kak
BaXkHa Hawa Akcroma 13 0 kayecTBe (POPMYNMPOBaAHUSA HOPM.

Ho ewle 6onee aktyanbHa B 3TOM cMbicne Akcuoma 12 o caHkumsix. Cpeawm nogen, s
KOTOPbIX COCTOAT OpraHbl NOUTUYECKON BNACTU, N NIIOAEN, ABNAKOLWMXCA LOMKHOCTHBIMU
nvuamu, 3Ta CK/IOHHOCMb MOXET MNPOSABMATLCA B pa3HOW cTeneHn. Ho Mbl, ykpennsas
rpPaHnLbl NX BHELUHEN cBOOOAbI, AOMKHbI UCXOOAUTb U3 BO3MOXHOCTU CaMOro BOMMIOLLIETO,
CaMOro rHyCHOro MpPOSIBfIEHNSA 3TOW CKMOHHOCTU. Popmynupys npaBa M 006513aHHOCTU
Kaxkgoro cybbekta, Mbl AOSMKHbI MPeAyCMOTPETb CaHKUMIO 3@ HEBBLIMOMHEHNE UM N60ro
Takoro npaea-ob6a3aHHOCTW. [Mpruyem B OTnMYME OT YenoBeka, KoTopbl B cuny Cneacrens
6 He MOXeT ObITb NPUHYXXAAeM BOCMONb30BATbCS CBOUM MPaBOM, CyOBHEKT NONUTUYECKOM
BNacTM HE MOXET OTKa3aTbCs OT MCMNONb30BaHWA CBOEro npaBa, €Crn yCnoBUS €ro
npumeHeHnss  (rmnotes3a) Hactynunu. B kaxgom  Takom  cnydyae  OH  06s3aH
BOCNOMb30BaTbCsl CBOUM rpasom. [lpokypop o006s13aH BO3OyauTb M paccnenoBaTtb
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YronoBHOE [eno, ecrnvm eMy cTanu U3BecTHbl (aKkTbl, CBUAETENLCTBYIOLINE O BO3MOXHO
coBepLUeHHOM npecTynneHun. lMpeanaeHT o6s3aH B criyyae arpeccuy NpoTMB CTpaHbl
BBECTM B CTpaHe BOeHHoe nornoxeHue. [lpaBUTenbCcTBO 0053aHO  €XEeroaHo
pa3pabaTbiBaTb U BHOCUTb B MapnameHT npoekT biomxkeTa. MNeHcnoHHas cnyxba obsisaHa
Ha3HaYUTb MEHCUIO YenoBeKy, AOCTUrLEMY MEeHCMOHHOro Bo3pacTta. O4yeBMAHO, YTO AnS
NCMOMHEHNS CBOUX 00S3aHHOCTEW OHM [OOMMKHbI MMETb COOTBETCTBYHLUME MpaBa.
O4yeBnOHO Takxke, YTO He BOCMNONb30BaTbLCA CBOMM NpPaBOM OHW Npaea He umetoT. OTcloaa

Akcuoma 17.
NMpaBa n 06s13aHHOCTN CyOBbEKTa NONIMTUYECKOWN BNacT AOMKHbI COBNaaaTh.

Takum obpasom, opmynupys npaBa M 0683aHHOCTM CYOBEKTOB MONUTUYECKON
BNacTu, Mbl JOMKHbI n3beratb N0 BO3MOXHOCTM CioBa “NpaBo”, a Bcerga, koraa TOoSbko
BO3MOXHO, WCMNONb3oBaTb CnoBo “0b6sA3aHHOCTL”. W o0b6A3aTenbHO  KaKayt TaKyto
006513aHHOCTb CONPOBOXAaTb CaHKLMEN 32 €€ HEUCTONTHEHNE.

BbllweckazaHHOE MOXHO MOAKPENUTb €eWé U YUCTO ITMMOJSIOTMYECKUM apryMEHTOM.
CornacHo Akcuome 15, rocyaapCTBO COCTOUT U3 OPraHoB U JOMMKHOCTHbIX Nuu. OpraHbl, B
CBO o4epeapb, cornacHo OnpegeneHnto 31 Takke COCTOAT M3 OOSMKHOCTHbIX NKL. Taknum
obpa3om, rocygapCcTBO Kak MHCTPYMEHT COCTOMT TOSbKO U3 3/71eEMEHMO8 — OOIKHOCMHbIX
Jluy, 4acTb U3 KOTOpPbIX CrpynnupoBaHa B opraHbl. Bce OOMKHOCTHbIE Nvua 3aHMMaloT
do/mKHOCcMU, T. €. 3aHUMAalOTCA TEM, YeM 3aHUMaTbCA 00/MKHbI. He “XoTaT”, He “MoryT”, He
‘umeloT NpaBo”, a gommkHbI! HanoneoH aTo npekpacHo noHuman (cMm. anurpad), a BeAb OH
cam Obin OogHMM M3 HUX. A3bIK Kak normdeckasi CTpyKTypa COBEPLUEHHO MNpPaBUIIbHO
OTpPasun rMaBHY CYLLHOCTHY XapakTEPUCTUKY ITUX SNIEMEHTOB rocy4apcTBa: B OTniMymne
OT BCEX ApYrnx nogen, KoTopble MOryT AenaTb TO, YTO XOTAT, NPU YCAOBUKU, YTO OHWU 3TUM
He MeLlalT ApYyruM JIOAsM, AOSMKHOCTHbIE NMua MOryT U OOSDKHbI AenaTb TOMbKO TO, YTO
AOIMKHbI. Hapopg - TBopel, A3blka - He XoTen, YTobbl OblNo Kak-To MHaye. BOT OH - uncTbIn
pedepeHayM, Ha  pesynbTatbl  KOTOPOro Henb3d  Obiflo  MNOBAUATL  XUTPbIM
dopMynnpoBaHnemM BoMpoca, ASIMBLUMWCA cTonetna pedepeHaym C COBEpPLUEHHO
OAHO3HA4YHbIM pe3ynbTaToM.

3aumKkcupoBaB NPUHUMMNbLI  YKPENNEHUS TpaHuL, BHEWHen cBoboabl CyObekToB
NONUTMYECKOW BMACTU, HENb3S YNYCTUTb U HE MEHEE BaXXHbI BOMPOC UX CTPYKTYpPbI.

KpanHee nposiBNeHMe  MNOPOYHOCTM  CTPYKTYpbl, MNO3BOSISAIOLIEE  YESIOBEKY,
obGneyeHHOMY BRacTblo, B MOSIHOM Mepe npPOosIBUTb CBOW XyAlWWE HAaKIOHHOCTMH,
BbITeKaloLwme n3 AKCMOMbI 8 - COCpeOTOYEHNE BCEN UMM OYEHb 3HAYUTENBHOW YacTu
nonuTMYeckon BnacTtu (T.e. npaBa NpeaocTaBndATb U OrpaHNYMBaTb CBOMMMU NOBESNEHUSMN
Hawy BHeWH cBobogy) B pykax OOHOMO [JOMMKHOCTHOrO nvua - wumneparopa,
npesvaeHTa, TMpaHa u T.Mn. UWNn opraHa - cbeana, NoNMTOPO, KOHBEHTA U T.N.

Mbl MOMHMM, 4YTO BCSKMA CYOBEKT MONMUTMYECKOM BRACTM CKMNOHEH K BbIXOA4y 3a
rpaHnLbl €20 BHelHen cBoboabl, 4YTO ANA Hero oO3HayaeT npucBoeHne cebe
AOMNOSTHUTENbHBIX BO3MOXHOCTEW OrpaHuYMBaTh Hawy BHELWHOW cBoboay. Kakomy
CyObEKTY NONUTUYECKON BNacTu npolle, nerdye, ygobHee NposBUTb 3TY €ro CKNOHHOCTb?
KOHEYHO xe TOMy, Yy KOro B pyKax Y€ CKOHLEHTPUPOBAHO MHOFO MOSIMTUYECKOWN BNACTWU.
Mpynyem OOMKHOCTHOMY NNLY MPOSIBUTbL CBOK CKMOHHOCTbL Nerde, Yem KonnernanbHOMy
opraHy - eMy Ans 3TOro He HYXXHO HU C KeM [oroBapuBaTbCs. ““dem 3HauuMTenbHee Yncro
yneHoB eé (konnermn - C.E.), TeM MeHblLUe OMAaCHOCTb 3M0oynoTpebneHns 3akoHamu,
NOTOMY YTO TPyAHEE MOAKYNUTb NuL, Habnogawwmnx gpyr 3a APYroM, 1 OHWU TEM MEHbLUE
3aMHTepPecoBaHbl B YCUIIEHMM CBOEN BNactu, YeM MeHbllas OONs e€ npuxoguTca Ha
kaxgoro” [5, ¢.169]. Kako BbIBO4 Mbl MOXEM caenaTtb U3 3TUX PacCy>XAeHUn?

Cnepnctsue 12.
MonunTtnyeckaa BNnacTb A0MMKHA ObITb MAaKCMMarnbHO paccpeaoToYeHa.

Mp STOM Hac He [OOMKHO BBOAMTbL B 3abnyxgeHwe  kakoe-nnbo
rcesdopaccpeoTodeHne Bnactu. Ecnu, ncxoga m3 nNpuUHATOM CTPYKTYPbl, Kakon-nnbo
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CyObEeKT  MOMUTMYECKOW  BRacTM  MOXET  MpPOM3BONbHO  hopmupoBatb  M/Mnu
pacdopmupoBbiBaTb Apyrne CyObekTbl MnNu gaBatb UM obasaTenbHble ANA UCMNOMHEHUS
HenocpeacTBEHHbIE MOBENeHNs,, B TakOM Crlydae, HeCMOTpS Ha TO, 4YTO CyOBLEKTOB
Oonblle OAHOro, HMKaAKOro paccpefoToveHuMs BnactTu  He  npoucxoguT. Bnactb
cocpefoToyveHa y Toro cybbekta, KTO MMeEeT MpaBo MpPOM3BOSIbHOIO (POPMUPOBAHUA -
pacOopMUPOBaHUA U MNPaABO HEMNOCPEACTBEHHbLIX MOBENEHUN. Te CyObekTbl, KOTopble
06a3aHbl UICNOSMHUTL NOBENEHUS U MOTYT BbITb pacopMNPOBaHbI - ABNAOTCA A5 HEro
noasnacTHoiMK cybbektamu (OnpegeneHue 29).

CnocoboB paccpefoTOYEHNS NONUTUYECKON BNACTX Kak MMHUMYM OBa.

[epenbil - pazdenieHue rno hyHKUUSM.

(3oecb v ganee NpuBBIMHBLIMG TEPMUH “pasgeneHune” ynoTpebnserca B CMbicrie —
“paccpenoTtoyeHue’).

Mbl MOMHUM, YTO BHeLwHAA cBoboga npefocTaBnseTcs U OrpaHNYMBaETCss HOPMOU.
Takum obpasom, ogHa 13 BaKHENLLMX OYHKLMIA rocygapcTsea - 3T0 co3gaHue Hopm. OguH,
ocobbI OpraH co3gaHWa HOPM Mbl YXe onucanu. 3TO Hapod, cobpaBlwMUcs Ha
pecdbepeHaymM ANSA NPUHATUA KOHCTUTYUuKN. PedepeHaym - wTyka Joporas, CroXxHasi, ero
Henb3s MCNonb3oBaTb 4YacTo. Mbl cuMTaem, 4YTO B MOAABASKOWEM YUCHE ClyyYaeB ero
BoOOLWE Henb3sa UCNOMb3oBaTb. 3HAYUT 00A3aTENbHO HYXEH opraH (opraHbl) ans
CO3aHns HOPM, OpraH — HOPMOTBOPEL, 3aKOHOAATESbHbIN OpraH (opraHbl). ATOT OpraH
AOJDKEH 3aHMMATbCA NPOBO3raLleHNEM U OrpaHNYEeHNEM BHELLHEN CBOBOAbI.

Ob6ecneyeHneM BO3MOXXHOCTU OCYLLECTBMNEHUS BHELLHEN cBOOOAbl rpaxgaHamu, T.e.
HenocpeacTBEHHbIM UCMOSMIHEHNEM HOPM [OOSDKEH 3aHMMaTbCs OPYron opraH (opradbl).
OpraHbl NONUUUKW AOOSMKHbI CNeanTb, YTOObI HalLen XXU3HW HUYEero He yrpoxano, a B
crny4yae BO3HUKHOBEHUS OMACHOCTU NPUHATbL BCE Mepbl ANs €€ npefoTBpalleHns. ApMmns
AOJPKHA FOTOBUTBLCA K OTPaXeHMUIo Ntobor 0nacHOCTU, Kakas TONbKO MOXET yrpoxaTb Ham
n3-3a rpaHnL, TeppuTopuM Hallen CTpaHbl, a B Criydae HeobxoanMMOCTM OTpasuTb obyto
Takylo onacHocTb. OpraHbl HanoroBown Cnyx6bl OOMKHbI TOYHO M BOBpeMsi cobupaTb
Hanorm n cbopbl. OpraHbl NEHCUOHHOW CNYXObl AOMKHBI TOYHO U B CPOK BbINnaynBaTtb
NeHcuo Bcem neHcuoHepam. U 1.4. u 1.n. “Tom, kmo noeesnesaem /1l00bMU, He OOJKEH
eslacmeoeamsb Had 3aKOHaMu, mom, Kmo ejslacmeyem Hal 3aKoOHamMu, He OOJDKeH
noeesegamb n0Obmu’ [71, ¢.231]. 3gecb Hy>KHO 06paTUTb BHUMaHME Ha OYEHb BaXXHOE
obcTosTenbctBo. Co3gaHMe HOpM, MNPedoCTaBNSAOWMX U OrpaHUYMBAOLLNX BHELLHIOK
csoboay rpaxpaH, - npeporatMBa  MCKMOYMTENbHO 3akoHoAaTenbHOro opraHa. [Ons
ynpasrnenus rocygapcteoM (Onpegenenune 26) ogHMM opraHaMm UCMOSNHUTENBHOW BracTu
bonee BbLICOKOrO YPOBHS MOXET MOHagobuTbCs co3fgaTb HOPMbI AN OPYrMX OpraHoB
MCNONHUTENBKOW BNacTn 6omnee HU3KOro ypoBHSA, pacnucas B 3TUX HOPMaX anropuTMbl UX
noBeAeHUs Ha Bce (kenaTenbHo) criydam Xu3Hu. W a1o He ByaeT BTOpKeHMEM B cdepy
AEeATenbHOCTM  3akoHoAdaTenbHOW BnacTu. BaxHo, 4TOObl OOMKHOCTHbIE  nuua
MCNONHUTENBHOW BMAacTU SICHO MOHUManW, YTO Takue HOPMbl AN rpaxaaH nopoXxaarT
TONbKO NpaBa, a Ans HUX CamMux - TONbKO 0653aHHOCTH.

OtmeTtuB B Akcnome 8 n CneactBum 11 CKNOHHOCTDL K BbIXOA4Y 3a Npeaenbl BHELUHEN
cBOOOAbl, Mbl KOHCTATUPYEM, YTO XM3Hb HE MOXET NpoTeKaTb rnagko n 6eCKOHMNNKTHO.
[o Tex nop, noka nogM He MnpeBpaTATCA B aHrenoB, KOHMMUKTbI B HaLIEW >KU3HW
HensbexHbl. CnegoBaTenbHO, HYXXEH roCcy4apCTBEHHbIM opraH (opraHbl), KOTopbii 1 ByaeT
3aHMMaTbCA paspelleHneM nbbiX KOHMAUKTOB. KOHNUKTOB Mexay OTAeNbHbIMU
nmuamu, KOHMUKTOB MeXAy OTAENbHbIMU nvuamMu U oBLECTBOM, KOH(IUKTOB MexXay
OTAENbHbIMU NULAMU U FTOCYAAPCTBOM, KOH(PNIMKTOB MexXay Ob6LEeCTBOM M rocygapCTBOM,
KOH(NIMKTOB Mexay OoTAeNnbHbIMW OpraHaMu rocygapcrea. Takum opraHom (opraHamu) no
paspeLleHnio KOHMNNKTOB ABMNSETCH CyA.

demmaa He HanpacHO 4alle Bcero n3obpaxaeTcs € 3aBa3aHHbIMK rnasamu. Ho 1 He
TONbKO OT TOro, 4TO fnMuespeHue TSXKYLLMXCA  MOXET nomewatb MPUHATUIO
cnpaBegnmBoro peweHnsa. Cyq MOXET U OOMMKEeH paspewmnTb KOHQMMKT TOMbKO TOrAa,
Koraa KOH(nuKT ctan emy ussecteH. OgHako, Pemuaa He OOMKHA UMETb BO3MOXHOCTM
CaMOCTOATENBbHO BbIMCKMBATb HapyLUEHUs, KOHNUKTbI. B 3HaunTenbHon 4actn cnyyaes
CywlecTByeT 3auMHTepecoBaHHas CTOPOHa, KOTOpasi B COCTOAHWW AOBECTU KOH(MWKT [0
paccmoTpeHus cyga. Ho He Bcerga. Bo Bcex ocCTanbHbIX Cnyyasx 3TO AOSMKEH AenaTtb
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crneuvanbHbIi opraH (opraHbl), NPU3BaHHbIA KOHTPONMPOBaTb COONOAEHNE 3aKOHOB
BCEMU, W, FMaBHbIM 06pa3oM, ApPYyrMMn opraHammn rocygapcrea.

Takum obpasom, CTpyKTypa rocyfgapctBa [OfKHa coaepXaTb opraHbl Kak MUHUMYM
yeTblpex MNPUHUMNMANbHO pasHbiX (YHKUMA (3aKoHoZaTenNbHbIA, WUCMNOSTHUTENBHbIN,
CynebHbIN, KOHTPOMbHbIN) M, cornacHo Cnepcteuio 12, cocpeqoTodeHne 3HaYUTENbHOM
YacTn 9TMX PYHKUMI B pacnopsikeHun ofgHOro cybbekta Hegonyctumo. [pu 3ToM He
HY>XHO CTPOUTb UMMIO3UK, YTO BCE YeTbipe BMAA (PYHKLMIA MOXHO pasgenntb abCcomntoTHO
CTpOro.

3akoHogaTemnbHbIN  OpraH  Bcerga OOHOBPEMEHHO  SBNSAETCA UM OpraHom
npencraBuTenbHbIM. Kak cnefctBme aToro, OH He MOXET nsbexatb UCMOMHEHNA OYHKLNIA
No POPMUPOBAHUIO APYrMX OPraHoB, a TakKe MO OCYLLEeCTBNEHUK 4acTU KOHTPOSbHbIX
PYHKLNNA.

McnonHuTenbHbIh OpraH He CMOXeT (YHKUMOHMpoBaTb, He obnagass npaBoM
AeTtanusauum 3aKoHOB ANt CBOMX AOSMKHOCTHBIX NUL, B CBOMX NOA3aKOHHbLIX akTax. Kpome
TOro, NpaBoO BETO M MNpaBO 3aKoOHOO4ATENbHOW WMHULMATMBbLI (€CNM OHU €CTb) - TaKxke
SABMNAIOTCA ANIeMeHTaMu 3aKoHo4aTelbHOro npoLecca.

KOoHTpOsbHbIM opraH ansa addeKTUBHOIO UCMONMHEHNA CBOEN (DYHKLMN OOIMKEH UMETb
BO3MOXXHOCTb B OnpeaenieHHoM Buae NpoBOAUTL paccrenoBaHne, YTo B LIENOM ABNsSieTCH
YHKUMEN UCMONHUTESTBHOIO OpraHa.

Cyn, co3gaBagd npeueaeHTbl, TBOPUT HOPMbI NpaBa, T.€. B KAKOW-TO YacTU BbIMOMHAET
3aKOHOTBOPYECKYH (PYHKLNIO.

Bce nepeuyncneHHbie B3aMMOMNPOHUKHOBEHUSI FTOBOPSAT O TOM, YTO TaK Ha3blBaeMbIN
‘npuHuUMn pasgeneHus Bnacten” BoobLie-To He coBceM npuHuun. bonee Toro, ato gaxe
He ngear, K KOTOPOMY HY>XHO CTPEMUTBLCS, NOCKOSbKY NepeyYncrneHHble PyHKUuM Hukoada
He cmoryT ObiTb abcontoTHO pasgeneHbl. OnucaHHble Bbile B3aMMOMNPOHUKHOBEHUS
HeyCTpaHUMbl. BaxHO noHMMaTb, KakOW CyObEeKT 4ABNAETCSA OCHOBHbIM HOCUTENEM
KOHKPETHOW (PYHKLMU, @ Kakou 8bIHY)XOEeHHO, No HeobxoouMMOCTU MpUHUMaeT Ha cebs
YacTb M3 HuX. [lpuMHUMNMANbHO BaXHO, YTOObI (PyHKUMW, NpuUHaAnexawme ogHOMY
CyOBEKTY Kak OCHOBHOMY HOCUTENIO, HE MEPEXOAUNN B 3HAYUTENBHOW YacTu K Apyromy
CyOBbEeKTY, SABMAKOLWEMYCA OCHOBHbIM HOcuUTenem apyrux GyHKUnn. [MpuHUnnuansHo
BaXXHO, YTOObI HMKAKOM CYOBHEKT C OAHUMU (PYHKUMAMN HE MOr NOAYNHUTL cebe cyObekT ¢
apyrumm - yHkumMamMu.  TNpuHUMNManbHO BaXkHO, 4YTOObl CyOBLEKT, He SABNALWMACA
OCHOBHbIM HOcuUTENeM YHKUUIN, BCeraa HaxoAWUNCs B 4acTM OCYLLECTBMNEHUS 3TUX
PYHKUMA B NOAYNHEHHOM MOSIOXKEHUN MO OTHOLUEHWUIO K CYOBLEKTY, ABNSAWEeMYCs WX
OCHOBHbIM HocuTenem. [nsa Toro, YTobbl 9TO OCYLLECTBUTb, NOSMIE3HO, YTOObI HU Y Kakoro
cybbekta (PyHKUMA He OblNo CNUWKOM MHOro. [axe ofHOpOoAHbIX (PYHKUMA. ITOro
Nno3BonseT AOCTUYb cnocob

Bmopol - pazdenieHue ro yposHsM.

JTobasa cTpaHa, pasmepom 4yTb Bonbluie BatukaHa, MoHako unv AHOOppbI, HE MOXeT
MMeTb TONbKO OOUH YPOBEHb BMAcTu, a YK Takasa bonbluas, kak Poccus, n nogasHo. Ho u
camo no cebe pasgeneHne, B NPUHLMNE, YXE TMOMEe3HO, TaK Kak MNo3BonsieT
AOMNOSTHUTENBHO paspewnTs npobnemy, 3agaHHyio CnegcrteBnem 12 o HeobxoammocTm
paccpeaoToyeHnsa nonmtudeckon Bnactu. “MNpaBUTENbCTBO CTAHOBUTCS XOPOLUMM He B
pesynbTate COCpPedoTOMEHUS WU  YKpenneHus ero Bnactu, a B pesynbTate eé
npaBunbHOro pacnpenenenuns. Ecnmn 6el Hawa ctpana (CLUA - C.E.) yxxe He genunacb Ha
Wwtatbl, €€ Heobxoanumo 6bino 6bl pasgenut” [21, ¢.57]. Taknx ypoBHen geneHnsa ans
Poccun pomkHo ObITb HEe MeHee Tpex - rocygapctBeHHas Bnactb Poccuickon
depepaunn, rocygapctBeHHasi BnacTb cybbektoB Poccunckon ®degepaumm, MecTHoe
camoynpaBneHue. lMpnyem MecTHOe camoyrnpaBfieHNE TaKKe He MOXET ObiTb TOSbKO
OAHOYpPOBHEBbLIM. Kaxabln HaceneHHbI NYHKT NpOCTO 06s3aH MMETb OpraH MECTHOro
camoynpaeneHusi. [lpn 3TOM KpynHble ropoga MOryT MMeTb pPaMloHHOe [eneHue, a
KpynHble cybbekTol Poccuiickon ®epgepaumn MOryT AenntbCa Ha MyHUUMNanbHble
obpa3oBaHus, BKoYvaoLwme B cebsi N0 HECKONbKO HACENEHHbIX NYHKTOB.

BoamoxHO, Hamgytca w1 gpyrme, KpoMe  NpuMBEOEHHbIX  OBYX,  Cnocobbl
paccpefoTodeHus nonutndeckon snactu. Hy, a noka, Mbl MoXeM chopmynunpoBaThb
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CnepnctBue 13.
NMonutnyeckaa Bnactb AOMKHa ObITb pasgeneHa (paccpefoTo4vyeHa) No (PyHKLUAM U
YPOBHSAM.

Mbl yXe roBopunn O TOM, Kakue (QyHKUUM MONUTUYECKOM BRNAacTU [OOSTKHbI
MCMONMHATLCA, MO  BO3MOXHOCTW, CaMOCTOATENbHbIMM  OCHOBHbIMW  HOCUTENSIMW.
Obs3aTenbHbli Habop (PyHKUMIA, Ha KOTOpble AOMKHa OblTb pasgeneHa nonuTudeckas
BNacTb, HEOO6XOANUMO 3aKpenuTb B

Akcuowme 18.
Monutnyeckas Bnactb NO  (YHKUMAM [AOMKHaA ObITb pas3geneHa Ha
3aKOHOAATeNbHY, UCMOJTHUTENbHYH, CYAEOHYI0 U KOHTPOJILHYIHO.

CornacHo Akcuome 17, npaBa M 0683aHHOCTU CYyObHEKTOB MONMTUYECKOW BracTu
AOIMKHbI coBnagaTb. B oTHoweHun cygebHon Bnacty 310 TpeboBaHWe MOXET U OOMKHO
ObITb KOHKPETM3NpOBaHO. EAMHCTBEHHOW Uenbio (OYHKUMOHMPOBaHWS rocygapcrea, a
cnepoBaTtenbHO, N CyObEKTOB cyaebHon BnacTtu, ABnsetcs obecrneyeHne Ges3onacHOCTU
rpaxkgaH, T.e. BO3MOXHOCTU 6ecnpensaTCTBEHHO U CaMOCTOSITENIbHO OCYLLECTBAATbL UMWY
cBou npaBa. Ecnn kTo-nMbo M3 rpaxgaH CoyTeT, YTO BO3MOXHOCTU OCYLLECTBIEHUS UM
ero npaB KTO-HMByAb MpensaTcTByeT, BOMPOC O TOM, Tak 3TO MMM He Tak, He MOXeT
ocTtaTbcs 6e3 paspelieHuns. OTBET Ha TakoOM BOMPOC MOXET, a crnefoBaTenbHO, U JOIKHA
Aatb cygebHas Bnactb. [pyrumn cnosamu, cynebHasi BNnacTb HE MOXET YKIOHUTbCA OT
OTBETa Ha Takoun BOMPOC, T.€. OT paCCMOTPEHMS obpaLleHNsi rpaxgaHnHa no CyLecTBy.

Cnenctsue 14.

CypnebHasa Bnactb o6s3aHa paccmoTpeTb NO cyuwecTBy nwboe obGpaweHue
rpaXxgaHuHa no BOMPOCY BOCMPENnATCTBOBaHUSA NOObLIM CNOCOGOM BO3MOXHOCTMU
OCYLLUECTBJIEHUA UM KaKoro-nmbo ero npasa.

Ana Toro, 4TobGbl OCYLWECTBUTL pasgeneHne MOoNMUTUYECKON BRacTU MO YPOBHSM,
HY)>XHO  BblpaboTaTb MNPUHUMM, COrNacHO KOTOPOMY 3TO  pasgeneHne  byaer
OCYyLLEeCTBNATLCA.

Hanbornee pacnpoCTpaHeHHbIN CerogHs NpuMHUMN pasgeneHuns BracTu no ypoBHAM —
OTBOEBbIBaHME BOnee HN3KMM YPOBHEM YacTW BACTHbIX NOSTHOMOYNA y Boree BbICOKOrO.
Ons “npynuyHoro” o3syyYnBaHusa 3aTon HopMynMpPOBKU NpuaymMaH 3BeMnam — HadesieHue
rnonHomo4qusimu. pwn aTom Gonee BbLICOKMI YPOBEHb BRactu Hadesigem nOSIHOMOYUSMU
bonee HU3KMIN ypoBeHb. ECTecTBEHHO B TOM 00beMe, B KOTOPOM 60siee BbICOKNA YPOBEHb
couTeT 310 Ans cebs nonesHbiM. [lockonbky Cneactene 11 O CKMOHHOCTWM BbIXOAa 3a
rpaHnLy CBOEW BHeLIHen cBOOOAbI HOCMT BCEOOLLMA XapakTep, Tak NpoucxoguT Bceraa.
Tak npoucxoguno He Tonbko Ha nyry PanHHumen B 1215 rogy, 4TO COBepLUEHHO
€CTEeCTBEHHO U 0b6bAcHMMO. Ho Tak npoucxoguno u B dunagensdpun B 1787 roay.
MmeHHO 3TO ObINO KaMHeM npeTkHOBeHWA Ha nyTn npuHATUS KoHctutyumm CACLL.
MmeHHOo aToMy nocesileHa 6onbluas Yyacte nyénukauun “©egepanucra” [92].

Mpy 9TOM HEe HYXHO AymaTb, YTO MeXAy PasfMYHbIMW YPOBHSIMU BRacTU MMeEKTCH
aHTaroHUCTUYeCKMe NPOTMBOPEYUS, CBA3aHHble C UX pPa3HOYpPOBHEBOCTbID. BoBce HeT.
OHu HyxOaromcsi Apyr B Apyre v 4awe BCero rnpekpacHo 3TO oco3HarwT. boree Toro,
cambll BEPXHUA YPOBEHb BCErga rotoB MOXepTBOBATb YEM YroAHO, NULb Obl COXpaHUTb
CBOE€ CyLLeCTBOBaAHMeE.

B obwem w©n uenom, WUCTOPUYECKMA Mpouecc B 4actu  GOpPMUPOBAHUS
MHOrOypOBHEBOCTM BfactTu metogom npob u ownbok pasBuBaeTcAa B MNpaBUIIbHOM
HanpaBneHun. Ho yxx 6onbHO n3BUNUCT ero nytb! M 3Ta M3BMAUCTOCTb OonpeaensieTcs,
rmaBHbIM obpasom, oTcyTcTBMeM 6onee 3PEEKTUBHOMO npuHUMNA pasgeneHuns
NONUTMYECKOM BMNacTM MO YPOBHAM, 4eMm rpyboe nepeTsarMBaHuMe KaHata, B KOTOpoe
npeBpaLlaeTcs 00bI4HO pa3geneHne NoTHOMOYNNA.
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A Takoun npuHumn ectb. CerogHs oH 3adpukcupoBaH B EBponenckon xapTum MecTHOro
camoynpasneHus [48, c.22], B e€ cTaTbe 4YeTBEepPTOMn, NpaBaa, TONbKO NS CaMbIX HUXHUX
YPOBHEN MNONUTUYECKOW BnacTu. Mcnonb3ya 3TO eBpOnenckoe OOCTMXKEHUE, U ONnpasiCb
Ha Cneacteme 8 0 eQUMHCTBEHHOCTM UCTOYHMKA nonmMTudeckon Bnactn n Cnegcreune 11 o
CKIMOHHOCTM K BbIXOAY 3@ rpaHuLbl BHELLHEN cBO6OAbI, Mbl MOXEM CHOPMYNMPOBaTb

Cnepnctsue 15.

Monutnyeckasa Bnactb Mexay YPOBHSMU B rocyAapcTBe AOJDKHA ObITb pasgeneHa
TakKMM o6pa3om, 4YTOObl BRNacCTHble MNOSIHOMOYMA OCYLUEeCTBNANINCb CMNOCOOHbLIM
OCYyLLeCTBNATb AaHHOE MOJSIHOMO4YMEe CYOBHLEKTOM BracTu, Haumbonee ONU3KUM K
rpaxgaHam.

MHbiMM  cnoBamu, pacnpegerneHve MNOfIHOMOYMA  MexXdy YPOBHAMW  [OSMKHO
NPOMCXOO4UTb HE CBEPXYy BHWU3, @ CHWU3Yy BBEPX, T.€. OT MECTHOro CamoyrnpaBfeHus K
rocygapcteeHHon Bnactu. [lpyyem, C HMXKHEro YpOBHA Ha BEPXHUA  OOIKHbI
nepegaBaTbCsa TONMbKO Te nosiHoMmouns (“npaBa—06s3aHHOCTM”), OCYLLECTBEHNE KOTOPbIX
Ha HWXHEM YpPOBHE HEBO3MOXHO.

Ncxopa w3 npuHumna, 3adumkenpoBaHHoro B Cneactemm 15, oxpaHa obLecTBeHHOro
nopsigka, 6naroycTpoOMCTBO  TEPPUTOPUMM  MPOXMBAHUS,  OKa3aHWe  HEeOTIIOXKHON
MeOMLMHCKOM MOMOLWLM W T.N. OOSDKHbl OCYLLECTBAATbCSA Ha CaMOM HWXKHEM YpPOBHE
opraHusaumm nonmMTu4eckon Bnactu. Bonpocbl 060pOHbI CTpaHbl, OpraHusaumsa eanHon
OEHEXHOW CUCTEMbI, 3aluuTa rocyaapCTBEHHOW rPaHULbl, TAMOXEHHOE perynMpoBaHue m
T.N. OOMKHbI pelaTbCa M OCYLIEeCTBMASATLCA HA CaMOM BEpPXHEM YPOBHE OpraHusaumm
NONUTUYECKON BNacTMU.

EcTb nonHomounsi, ¢ OTHECEHMEeM KOTOPbIX K TOMY WSIM MHOMY YPOBHIO npobrem
NPaKkTU4YEeCKN He BO3HWUKAET, HO €CTb M Takme (M UX MHOro), C KOTOpbIMW HE BCE TakK
O4YEeBMAHO, Kak xoTenocb Obl. Hanpumep, yctaHoBneHMe npaBui AOPOXHOrO  OBWKEHUS
“‘“mMOXeT” oOCyWwecTBUTb oOpraH Jnboro HacenéHHoro nyHkra. Tepputopua  Ans
OCYLLECTBMNEHNS  [OPOXHOMO  AOBWXKEHWS Yy  Hero  ecTb,  3aKkoHoJaTeslbHblv
(NnpeactaBuTenbHbl) opraH — Toxe. OAHako, Mpu pelleHun Borpoca 06 OTHeceHuu
MNOMIHOMOYMSI K TOMY MM MHOMY YPOBHIO, NMpU onpeaeneHnn - cnocobeH nnmn He cnocobex
AaHHbIN CYyOBHEKT MONUTUYECKON BNACTU OCYLLECTBNATE KOHKPETHOE NOSTHOMOYMNE, KOHEYHO
Xe, HeobxoOMMO onMpaTtbCa TaKkKe M Ha 34paBblii CMbICI, Ha MpaBUSIbHOE MOHUMaHWe
6esonacHocTn. O4eBNOHO, YTO €CNn B OTAENbHO B3ATOM ropofe BBECTU FIEBOCTOPOHHEE
ABWXKEHME unu kakoe-nmbo MHOe npaBuo, OTNMYatoleecs OT aHanorMyHbIX npasun B
APYrMX HaCenEHHbIX MyHKTax, TO KONMUYECTBO LOPOXHO-TPAHCMOPTHBLIX NPOUCLLIECTBUNA, C
yyacTMeM >XuTernen 3Toro ropoga B 9TOM ropode U B APYrnx ropogax, 3HauuTesnbHO
BO3pacTET. lNpudem, nNfoxo OT 3TOro B NepsByk oyepedb OyaeT XUTendm UMEHHO 3TOro
ropoga.

Takum 0b6pa3oM, ecrniv ycTaHOBEHUE NpaBui JOPOXHOIo ABWXEHUS paccMmaTpuBaThb
Kak anemeHT obecnedyeHnss 6e30nacHOCTU AOPOXHOrO ABUMXEHUS, CTAHOBUTCS MOHATHbIM,
4YTO HM OOVH TOpPO4 W Aaxe HW OAWH CyObekT dbedepaumm He CnocobeH OCyLecTBUTb
AaHHOE MONHOMOYME, NOCKONbKY HanbornbLien 6e3onacHOCTN Mbl JOCTMraem Torga, Korga
Ha BCEeN TeppuTopuM CTpaHbl AENCTBYIOT OAMHAKOBbIE MpaBuna OOPOXKHOIO ABMXKEHMS.
Ho, Hanpumep, paccTaHoBKa AOPOXHbIX 3HAKOB N CBETOOPOB MOXET, a crefoBaTenbHo,
M OOfMKHA OCYLECTBNATbCSA MECTHbIM CaMoynpaBfieHMEM B Mpeaenax TeppuTopun
COOTBETCTBYHOLLErO0 MyHMUMNanuTeTa.

Bonpoc cnocobHOCTM unm HecrnocobHOCTU cybObekTa OCYWEeCTBNATb T€ WU MHbIe
MNONIHOMOYMS MOXET ObiTb eweé bonee TpyaHbIM M 3anyTaHHbIM.  OpHako, 30ecb Ham
OYeHb BaXXHO 3a[aTb BEPHOE HarnpaBrieHne pacnpeaeneHnst NOfIHOMO4YMI (CHU3Y BBEPX) U
CKOHLUEHTPUpOBaTb BHMMaHME MMEHHO Ha WCCneaoBaHMM BOMpPOca CNOCOBGHOCTU unu
HecnocobHOCTM CybObeKTa OCYLLECTBNATL KOHKPETHbIM BUA NOSTHOMOYNIA, @ TaKkKe Ha Tex
HeraTMBHbIX MOMEHTax, KOTOpble MOryT BO3HWKHYTb, €Cnv AaHHOE MOSIHOMOYME He
nepenatb cybbekty ©onee BbICOKOro ypoBHs. Kpome TOro, Hago npoaHanuauposaTb,
O3HA4YaeT NN HanuumMe TaKMUX HEraTMBHbIX MOMEHTOB WMMEHHO HECNOCOOHOCTb CybObekTa
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BGonee HM3KOro yPOBHS OCYLLECTBNATE KOHKPETHbIE NMOSTHOMOYKSI.

HecmoTpss Ha TO, 4TO “nonmMTtuyeckad BMacTb... - 3TO CamMoOe€ [faBHOE B >XU3HU
obuwecTtea” [63, €.148], oNa OCyLLECTBNEHMUS BMEHEHHbIX €My MOSIHOMOYMI Y KaXgoro
cybbekTa NONUTUYECKON BRAcTU M, COOTBETCTBEHHO, Y KaXKAOrO YPOBHSA MONUTUYECKOMN
BNacTn AOMKHbI 6bITb COOTBETCTBYIOLLME BO3MOXHOCTU. CerogHa aTo, rnaBHbIM ob6pasom,
oMHaHCOBblE BO3MOXHOCTU. “Henb3ss pgonyckaTb, 4TOObI 3KOHOMMYECKast BIacTb
AOOMWHMpOBAnNa Hag nonutuyeckonm Bnactbto. Ecnm ke Tak npoucxoaut, TO C
9KOHOMMYECKOM BNacTblo crieqyet O0poTbCA M CTaBUTb €€ NoL KOHTPOSib MONMTUYECKON
Bnactu” [63, c.148]. CnegoBaTenbHO, roBOPS O pasfeneHuun nonmTm4eckon Bractn Mexay
YPOBHAMM, Mbl He [OOSKHbl 3abbiBaTb MU 06 3TOM ee coctaBnsawowen. Ecnu “npaso-
06a3aHHOCT” yCTaHaBNMBaTb M pacnpenenaTb Hanorn u coopbl Mexay YPOBHAMU Mbl
OCTaBUM 3a CaMblM BEPXHMM YPOBHEM nonutuyeckon Bnactu, Cneacremne 15 octaHeTcs B
3HAYMTENbHOM CTENEHN AeKnapaunen.

O TOM, HaCKONbKO BaXeH 3TOT BOMPOC B XXM3HWU CTPaHbl OYEHb XOPOLUO cKasan J.
Bépk okono AByxcoT net Hasag: “Csoboga obutaeT B KakOM-HUOYAb KOHKPETHOM
npegMmeTe, U KaXabld Hapod HaxoauT ansa cebst HEKM N3NGNEHHbIN NpeaMeT, KOTOpbIn
BBMAY €ro BaXHOCTWU CTAHOBUTCHA ANSA 3TOro Hapoga Mepuriom cyacTtbs. lNo3Bonbte Bam
HaMNOMHUTb, C3P, YTO C APEeBHEWLUMX BPEMEH B (Hallen) CTpaHe Benukue cpaxeHns 3a
ceoboay pas3BépTbiBanuCh rnasHbIM obpasom BOKpYr BOMpoca o HanoroobnoxeHnn”.

30ecb NonesHO HarnoOMHUTb Takke, YTO OAHOW W3 BaXXHEMLWIMX MNPUYUH, MOLLHbLIM
nobyanTenbHbIM MOTUMBOM BOCCTaHMA B CEBEPOAMEPMKAHCKUX KOMOHMAX Obina
HEBO3MOXHOCTb BIMATb Ha HanoroobnoxeHue. “ACTopuss  HbIHELLHEro Kopons
BenvkobputaHun nonHa 6ecnpecTaHHbIX Hecnpasegnueocten wu  y3ypnauun... OH
YyTBEPAWUN aKkTbl 3TOM MHMMOW 3aKOHOAATENbHOM BMACTWU, KOTOPbIMW NpeanucbiBanmchb
cnegylowme Mepbl:

..ObnoxeHune Hac Hanoramu 6e3 Hawlero cornacus” [19, ¢.177].

®@paHLUy3CKMA N aHIMUNUCKUA napnameHTbl, 3emckue cobopbl B Poccun XVI n XVII
BEKOB CO3bIBaNMCb Takxke, rmaBHbIM 006pa3oM, Anga yctaHoBneHus HanoroB. Cam cobon
YCTaHOBUIICS NPUHLMM - KTO NMATUT, TOT U pPELLAET, CKOSbKO NNaTuThb.

OcCHOBHblE NPUHUMMbI pacnpegeneHns AOXOAHbIX MCTOYHWKOB MexXay YPOBHSMMU
NONUTUYECKON BNAcTU U/MNN Mexay HanpaBfeHUs MU UX PacxodoBaHUs, OOIMKHbI ObiTb
YyCTaHOBIEHbI CaMbIM rf1IaBHbIM OpraHoOM B npoLecce NpUHATMA UM KoHCTUTyuuu.

Hu ropuandeckas, HM SKOHOMMYECKAs Hayka Moka He copmynupoBanm Takux
NpUHUMNOB. HeT 3TuUX NpMHUMNOB M B HacToslen padote. EQMHCTBEHHOE, YTO Mbl MOKa
MOXeM caenaTtb, 3TO 00paTuTb BHUMaHMe Ha abConTHYH HeobXo4MMOCTb TaKoro
NPUHUMNA - aKCMOMbI B HaLLEN TEPMUHONOIMN. JTa akcMoMa AOoSmkKHa pellaTb ABE 3agauu.

Bo-nepBbix, OHa OOMKHA 3alUMTUTL KaXXAoro OTAESNbHOro YerioBeka OT 4Ype3mMepHOoro
HanoroobnoxeHusi. Caenatb Tak, YTOObI 3aKOHOAATENbHbIN OpraH He MOr BBECTM ftobon
Hanor HM No cogepXxaHuio (Hanpumep, Ha AbiM, Ha 6opoay W T.n.), HA NO pasMepy.
CdopmynumpoBaTb MPUMHUMM, COrMacHO KOTOPOMY KaXKAbl Hamnor - U3bsATME OeHer y
rpaXaaHnHa - MoXHo Obino Obl NPOBEpPUTL Ha COOTBETCTBME 3TOMY NpuHUMNy. Caenatb ¢
HanoroobnoxeHMem NPUMEPHO TO, YTO C OrpaHnyeHnemM cBoboabl - U3BATMEM €€ YacTu y
rpaxgaHvHa - cgenana Akcuoma 7, korfga ckasana, Yto Takoe orpaHuyeHue JonyckaeTcs
TONbKO TOrga, Korga 9TO BbI3BAHO HEOOXOOMMOCTbIO obecneyeHuss BHeLHen cBoboabl
apyrmx nogen. Coenatb ¢ HanNoroobnoXxeHMem nNPUMEPHO TO, YTO C NpenoCTaBNEeHMEM
ceBoboabl cgenana Axkcuoma 10, korga ckasana, 4TO Kaxagomy [ofmkeH 6biTb
npegocTaBneH MakCUMyM BHeLlHer cBobodbl, TakOW Xe, Kak y BCeX Apyrux niogen u
COBMECTUMbIA C oObemamMu BHellHen cBoboabl Bcex Apyrux nogen. Coenatb C
HanoroobnoXeHneMm npPMMEpPHO TO Xe, YTo AKCMoma 5 caenana co CMePTHOM Ka3Hbio — He
HapyLnB AKCMOMY 5, HENMb3s Ka3HUTb HUKAKOro YyernoBeka.

Bo-BTOpbIX, 9Ta (OTCyTCTByKOLWAA TMOKa) akcmoma [OSfbKHa rapaHTupoBaTtb
apPeKTUBHOE pasgeneHne nonuTUYecKon Bractu no ypoBHAM. Coenatb Tak, 4TOObI
nepegaya nMOMHOMOYMM CHU3Y BBEPX HEe TOpMO3unacb TOMbKO WU3-3a TOrO, YTO
BO3MOXHOCTb WX WCMOMHEHUA Ha HWXHEM ypoBHe He obecneyeHa (puHaAHCOBO, T.e.
caenartb Tak, Ytobbl Crniegcteune 15 He cTano nycTon geknapaumen.
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A yBepeH, 4To 3TO pellaemast 3aaaya, XoTs NPearioXuTb PeLLeHns Nnoka He Mory.

Akcuoma 19.
Hanoroo6noxeHue.

AHanuM3 MHCTpPyMeHTa opraHM3aumm COCyLLLeCTBOBaHUA ntogen — rocygapcrtea — 6bin
Obl HENOMHbIM, ecnun 6bl Mbl HE 06cyannM opmbl YCTPOMUCTBa 3TOrMO0 MHCTPyMeHTa. Ona
TOro, 4Ytobbl 3TOT aHanua Obin, N0 BO3MOXHOCTU, KOHCTPYKTUBHBIM, HaM Heobxoanumo
BblAENUTb HEKOTOpble €ro  CyLleCTBEHHble xapakTepuctmkn. OpgHa M3 Takux
XapakTepUCTUK — AeEMOKpaTUSI.

MomaATys o Hawmx Akcuomax 3, 5, 7, 10, 14 n Cneacteumn 8, Mbl MOXEM Cpasy Xe,
ewé B Havyane Halwlero aHanusa 3akn4yuTb, YTO B HALlen akcMomaTuKe AeMOoKpaTus
He4YTo nonoxutenoHoe. W3 anbTepHaTMBbl “OeMokpatMa — HegemMokpaTus” Mbl
O[HO3Ha4YHO BbIOMpaeM WMEHHO AemokpaTuo. HamoMHWM, 4YTO B MOMAUTUYECKOM
NpoOCTpaHCTBE Mbl Bblbpanu obnacte 1-4-7, a nonutudeckas unges Ne 4 kak pas wu
HasblBaeTCca — geMokpatus. NMoaToMy HeyauBUTENbHO, YTO Takne (popmMbl NpaBfieHnst Kak
MOHapXus, apucTokpaTus, AukTaTypa, TupaHus W T.N. NPAMO NpPOTUBOpEYaT Yxe
NPUHATBIM HaMKW akcMomam. 34ecb YMECTHO eLé pa3 HanoMHUTb, YTO BCA aTa paboTta no
Heob6XO0OMMOCTM MOCBSILLLEHA B 3HAYUTENbHOW CTEMNEHW AOSMKHOMY W TONMbKO MO
BO3MOXHOCTU - cywemMy. OrfsiHyBLUMCb BOKPYr U BHUMATENbHO NpoaHanM3npoBaB Cyllee,
Mbl HE CMOXEM pa3rnsgeTb B HEM, B CyLleM, 0COBEHHO MHOro gemMokpaTtuyeckoro. Ho ato
He OOS/MPKHO Hac OCTaHaBnMBaTb B pa3paboTke AeMOKPATUYECKON TEMbI.

Ntak, pemokpatma. Kasanocb Obl, TEPMMH COBEPLUEHHO OYEBWUAHLINA, MOHATHbIN
nobomy eLé co WKonbHoM ckambn. OgHaKo, B AENCTBUTENBHOCTU, N 30€Cb HEe BCE Tak
V)X o4eBUOHO. Mbl BbIHYXXOEHbI KOHCTATMpOBaTb, YTO €4MHOro, obLenpu3HaHHOro
onpeperieHns NoHATUA “AemMoKpaTna” Ha CEeroAHALWHNA OeHb He cylecTByeT. bykBarbHbIv
nepeBoq 3TOro0 CrnoBa C FPEYECKOro Ha PYCCKUA TOXE Mano 4Tto OaéT, a nepeBog C
rpeveckoro Ha natbiHb (res publica - pecnybnuka) okoH4YaTenbLHO BCE 3anyTbiBaeT. bonee
TOro, camu BESIMKME TPeKn Mo-pasHOMYy MOHUManNM M KCnosib3oBanuM 370 croso. [Ons
Apuctotensa “gemokpaTtna”’ HeYToO NNoxoe, aHTUTe3a xopowen “‘nonutun”. OAnsa MNnatoHa
3TO CNOBO HeonpenerieHHO, MOCKOSbKY OEeMOKpaTusa, MO ero MHEeHuo, ObiBaeT Kak
xopowlad, Tak n nnoxasd. A BoT ansa lonubusa gemokpatns CNoBO XOpollee, aHTUTe3a
MSIOXON OXIOKpaTUm.

Takum 06pa3om, yxe ApeBHME MOHMMAanM, YTO AEMOKPATUS - 3TO UHCTPYMEHT U YTO
cam no cebe 3TOT MHCTPYMEHT HUYErO0 HU MNJIOXOr0, HU XOPOLUEro He rapaHTupyer,
MOCKOJSTbKY OYEHb BaXXHO €LLE Hay4YMTbCS 3TUM MHCTPYMEHTOM NPaBUITbHO MONb30BaATLCA.
MoHMMann OoHM Takke W TO, 4YTO B pagy “MoHapxus (TupaHus)”, “apucTokpaTuns
(onurapxus)”, “nonuTns (4emokpaTms)” KONMYeCcTBO Yy4acTBYIOLLMX B yNpasrieHnn obwmmm
Aenamu, genamu rocygapcrtea nocnefoBaTternibHO Bo3pactaeT. Ml MoCKonbKy B 9TOM psagy
HET HMKaKOro MOHATUA Creayrowero 3a AemMoKkpaTuen (nonutnen), Mbl MOXeEM caenaTb
BbIBOA4 O TOM, YTO OEMOKpaTuUsa - 3TO Takasa (popma rocygapCTBEHHOro yCTpoMcTBa, npwu
KOTOPOW KONMUYECTBO 5UL, MNPUHUMAKLWKMX yyacTue B ynpasBfieHUM  rocygapcTBOM,
MaKkCcMmanbHO. A MakCUManbHOro 3HayYeHus ata PYHKUMA MOXET AOCTMYb TONbKO Toraa,
Korga yvyacTBoBaTb B yrnpaBfieHUn MoryT Bce. “[lemMokpaTU4eckumMm Havanom siBAsieTcs To,
Korga BCe rpaxjaHe peLuaroT Bce Aerna, NoCKOSbKY K TaKoro poda paBeHCTBY AeMOKpaTus
n ctpemutcs” [3, 154].

YnpaBneHne rocygapCrBOM — 3TO 3fIEMEHT BHEWHen cBObOOAbl, a COrnacHoO Halwewn
Akcnome 5, Bce nwAM MMEKT paBHble MNpaBa Ha BHeLWHOW ceoboay. “Tam, rae
CyLlecTBYyeT paBEeHCTBO, HEBO3MOXHO CO34aTb camMofepxasue. Tam xe, rae ero Her,
HEBO3MOXHO y4upeauTb pecnybnuky” [45, ¢.364]. Ecnu Kk noHATMIO ApeBHMX A06aBUTb
(pacwundpoBaTb) B ABHOM BMAE ELUE N ITOT SfIEMEHT, Y HAC NONy4YnTCs
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Onpepenexne 32.

Odemokpatua — popma rocyaapCcTBeHHOro yCTpoMcTBa, NpU KOTOPOM BCe rpaxpaHe
MMeIT pearibHYyH BO3MOXHOCTb NOJfIb30BaTbCA paBHbIMU NMpaBaMu Ha ynpaBneHue
rocynapcTBoM.

dopmynuposkn OnpepeneHuns 32 cerogHsa 3BydaT egsa nv He BaHanbHO. A mexay
TeM, BCEro nvb nontopa Beka Hasag nM3o ¢ napnameHTcKon TpubyHbl He Konebancs
XapakTepusoBaTb BceobOLlee npaBo rofioca Kak B6eCCMbICAEHHYH YTOMUIO, CO30aHHY C
arMTaunoHHbIMK Lenamun. “Hukorga He HacTynuT OeHb And Bceobuiero npasa rosnoca, -
roBOpuI OH, - Hukoraa He HacTaHeT AeHb, Korga Bce YenoBeyeckue cyLlecTsa, KakoBbl Obl
OHM HUX BbInNn, MOryT BbITb NPU3BaHbl K OCYLLECTBAEHUIO nonuTnyecknx npas” [37, ¢.215].
[MpssMO NPOTUBOMNOSIOXHYIO TOYKY 3pEHUs elle paHblue BbiCKa3an ero coBpeMeHHuK A. ge
TokBunb - “Korga kakom-nnbo Hapon nbiTaeTcsl WU3MEHUTb OEWCTBYHOLIMA B CTpaHe
n3bupatenbHbIN LUEH3, MOXHO MNpPeanonoXunTb, YTO pPaHO UMM NO3AHO OH OTMEHUT ero
MNONHOCTbIO. TakoBO O4HO N3 HEUM3MEHHbIX NpaBus Xn3Hu noboro obuiectea. Yem 6onbLue
pacwmnpaloTca m3bupaTenbHble NpaBa rpaxgaH, Tem 6onbwe noTpebHOCTb B MX
AanbHenwem pacwupeHuun... Yem Oonblie nwogen nonyyaeT npaBo u3bupartb, TEM
CUNnbHEee CTaHOBUTCA XenaHuve Tex, KTO elle OorpaHuyeH u3bupaTeribHbIM LIEH30M,
NONy4YMTb 3TO MNpaBo. MCKMoYeHne CTaHOBUTCH, HaKOHel, MpaBuiioM, YCTYMNKW crnegyoT
ofHa 3a Opyrov, M npouecc pasBuBaeTca OO0 Tex MNop, Noka He BBOAMTCHA Bceobuiee
n3bupartenoHoe npaeo” [86, ¢.63]. Bpems nokasano, KTo u3 Hux 6bin npas. Ewie u cta net
He npowno ¢ Tex nop, korga XIX nonpaBka B 1920 rogy 3anpeTuna orpaHuvymBaTb
xeHwumH CLUA B npaBe ronoca. Bcero narbaecaT neT Npowsio ¢ TeX Nnop, Kak >XEeHLUUHbI
Benbrum, ®paHuuu, LWsenuyapuu, T.e. B CTpaHax, KOTopble BOMbLUNHCTBO NOAEN CKIMOHHbI
cunTaTb JOCTUTLMMM BbICOKOW CTENneHun AeMoKpaTuu, nosnydunnm npaso ronoca [18, ¢.89].
Taknm obpas3om, BO3MOXHOCTb OS99 BCEX rpaxaaH, Ha4yMHas ¢ onpeneneHHoro Bo3pacra,
NPpMHMMaTb y4yacTue B roflocoBaHUM, oTBevasd “‘Aa” unu “HeT” No NpensioKeHHOMY WM
BOMPOCY, YXXe& He MnoABepraeTcs COMHEHMI0. JOTO COBEpLIEeHHO Heobxoaumoe ycroBue
AeMOKpaTUn, XOT4H, Kak Mbl cernyac yBuamMMm, N He 4oCTaTo4vHoe.

YnpaBnaTb rocygapcTBOM O3HavaeT MpuvHMMAaTh pelweHuns. Ecnv  npuHumarowmx
peweHna 6onee ogHOro, a Npu AemMokpaTuM 3TO Bcerga TakK, e4MHCTBEHHbIM CnocoboM
NPUHATUA pEeLleHU CTaHOBUTCHA roflocoBaHue, T.e. onpeferieHne TOoro, Kakon BapuaHT
peLLeHnsa JaHHOro Bonpoca ycTpansaeT 6onbluee KONM4eCcTBO ronocyrowmnx. To ecTb,

deMoOKpamusi — amo ¢hopma npaesieHuss 6onbwuHcmea.

Mpnas kK Takomy BbIBOAY, Mbl CTankmBaemcsi ¢ AByms npobnemamu.

Bo-nepBbix, 6OMbWMHCTBO He Bcerga npaBo, T.e. PELUEeHUs, KOTopble MPUHUMaeT
OONbLWNHCTBO, He BCcerga ABMAATCA MNyYMMN U3 BO3MOXHbIX. OTO Mbl MOXEM OTHECTU K
HeyCTpaHUMbIM  M3OepXKaM  [daHHOM  (OpMbl  MpaBfieHUs, KOTOpble  OTYyacTu
KOMMEHCUPYIOTCH TEM, YTO BONbLUMHCTBO NPAKTUYECKN HUKOTrA4a He NPUHUMaET u Xyalee
N3 BO3MOXHbIX peLUEeHUN.

Bo-BTOpbIX, ecnn OonblWMHCTBO “Bceraa npaeo”’, T.e. nwoboe ero peweHue
NpaBOMEPHO, OHO MOXET NPUHATb peLleHne, NPSMO YyLeMnsoLee npaBa MEHbLUMHCTBA.
He npocTto “Takoe pelleHue, KOTOPOEe MEHbLLUMHCTBO HE CYMTAET Haunyydwum”, a Takoe
pelleHne, KoTopoe OTHUMAaeT Y MEHbLUMHCTBA KaKyk-TO 4YacTb MX MpaB (KOHEYHO Xe, B
nonb3y 6onblMHCTBA). Hanpumep, B CTpaHe o4eHb Manasa Aons rpaxgaH MMeeT BOJSoCh!
pblXero uBeta M ocTarnbHble rpaxaaHe, KOTopbIX 60MbLUINMHCTBO, NPUHUMAIOT peLleHne o
TOM, YTO UMYLLIECTBO PbBKMX OTHUMAETCA N pacnpeaenseTcsa cpeam ocTanbHbIX.

OpHon 13 Hambonee pacnpoCTpaHeHHbIX cerogHa opM NoAaBNEHNS MEHbLUMHCTBA
oonbwmHCcTBOM (?) gBNAeTcs BceHapogHoe u3bpaHue eavHONUYHOIO PYKOBOAUTENS
MCNONHUTENBLHOM BNacTu. Bce He ronocoBaBLlUMe 3a oKasaBLUerocs M3bpaHHbIM SABMAITCS
noAaBrneHHbIM MEHbLUMHCTBOM (7). “@akTn4eckn He UCKNIoYEeHOo, YTO BonblNHCTBO ByaeT
BecTn cebsa Kak TupaH, HacTauBawwmn Ha obecneyeHun cebe Hebonblioro yaobctea
LEeHON, BO3MOXHO, WCTUHHOrO cCTpagaHus MeHblmnHcTBa” [16, c¢.110]. Takoe un emy
noaobHble pelleHus HUKaK He npoTMBopedaT AeMOoKpaTuu, OeMoKpaTu4eckonm opme
npaeneHns (NOMHUTE, MOMUTUS — OXJOKpaTuaA?) - BCe  MPUHMMAnU yvactne WU
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6onbWMHCTBO pewwmnno. “KoHueHTpauus OrpoMHOM BRactM B pykax OOnbLMHCTBA,
3a4acTylo (OUMKTMBHOIO, MMEET MOUCTMHE TUPAHUYECKUA XapakTep; NodToMmy He Oyaer
OLUMBKOM NOCTaBUTb AEMOKPATUIO N OEeCNOTU3M Ha OAHY AocKy” [69, ¢.243].

OTa npobnema HaCcTOMNbKO OYeBUAHA, YTO NpaBoBeabl U MONUTONOMN, eCTECTBEHHO, HE
MOIfN NPONTU MUMO HEE, He MbiTasiCb €€ paspewnTb. Hanbonee yacto BCTpevarowmica
cnocob pelueHnst - 3TO MOoMbiTKa BKMNKOYUTbL B ONpedenieHMe OeMOKpaTuM €ELLé 4TO-TO,
KpOME KOSIMYECTBEHHOW XapaKTEPUCTUKM MMEIOLWMNX MNPaBO y4yacTBOBaTb B MNPUHATUM
pelweHnn (Hanpumep, NPUHUMN pasgeneHns BrnacTteun, Hanndme csobodbl crnosa u T.n.),
4YTO B AEUCTBUTENBHOCTU K POPME rocyJapCTBEHHOrO YCTPOUCTBA OTHOLLEHUS HE UMeeT.

PeweHne aton npobnembl NEXUT COBCEM B Apyron nnockoctn. Cenyac camoe Bpemsi
elle pa3 HarnoOMHMUTb O TOM MOMUTUYECKOM MNPOCTPAHCTBE, KOTOpoe Obifo onmMcaHo B
nepeBon rnaee. Tam pgemokpatua Obina onucaHa Kak nonutudeckass uagea Ne4,
pacnosioXkeHHast Ha ocu 4-5, n AencTBUTENbHO OKasanacb Ha OQHOW OOCKe C AecnoTuen -
nonutnyeckon naeen Ne5 - npasga, Ha NPOTMBOMOSIOXHOM KOHLE 3TOW OOCKW. PewleHune
Xe obosHayeHHoM npobnembl pacnoniokeHo Ha ocax 1-3-2 wn 6-7. Bce
chopMynupoBaHHbIE HaMW OO 3TOF0 MOMEHTa aKCMOMbI U CrneacTBus, OTHOCSLUMECS K
AOIMKHOMY, @ He K CylleMy, Kak pa3 M MO3NLNOHMPYIOT Hawe OO/MKHOE MO 3TUM OCSAM.
TonbKo NpaBUIbHOE MMEHHO TaM MO3MLMOHUPOBAHNE MO 3TUM OCSM U 3aKpensieHne aToro
B HOpMax Hallen NpaBOBOM CUCTEMbI HE MO3BOSIUT MUCMONb30BaTh 3TOT MHCTPYMEHT —
AEeMOKpaTuIo - ANsi NOAABNEHUS NINYHOCTU, ANS YTHETEHMS MEHbLUMHCTBA BOMbLUMHCTBOM.
MmeHHO ucnionb308ame HE3aBUCMMO OT TOro, Kak Obl 3TOT WHCTPYMEHT HU Obin
CKOHCTPYMPOBaH, JaXe He3aBUCMMO OT TOr0, Kakasd 4acTb HaceneHus npMHMMmaeT yvactue
B popMmnpoBaHnmn BONbLUNHCTBA, NPUHUMAIOLLETO PEeLUEHUS.

[a, nemokpatma — 9TO TOMbKO {)OpMa, KOTOPYK MPUHUMAET WHCTPYMEHT -
rocygapctBo. Kak MonoTok unu tonop. HMkomy He npmvaéTt B ronoBy roBOpUTb, YTO TOMNOP
— 3TO NSIOXON MHCTPYMEHT TOMbKO OT TOro, YTO UM MOXHO OTpyOuTb YenoBeky ronosy! A
Tem Oonee, Ha 3TOM oOcHOBaHuM TpeboBaTb U3bATbL TOMOpbl U3 obopoTa. OgHako,
COBEPLUEHHO eCTECTBEHHbIM NpeAcTaBnsaeTcs 3anpet oTpybaTtb TONOPOM ronoBbl. Tak xe
N C oEMOKpaTUEN:

Akcnoma 20.

B0O3MOXHOCTb NPUHATUA GONBLUMHCTBOM NMPOU3BOJIbHbLIX PELUeHUN [OMKHa ObITb
orpaHu4yeHa - HeAONyCTUMbI peLleHUs, KOTOpble He HarnpaBneHbl Ha obecne4vyeHue
BO3MOXHOCTU OCYLLECTBIIEHMUA PaBHbIX C APYrMMU NIOALMU NpaB YeroBekKa.

B vacTHOCTM, Takux, Kak B HaweM npumMepe O pbbkuX. Hawm akcmombl U crnencraus
y>Xe 970 caenanu. Hn ogHoro Takoro peLueHusi, KOTopoe Morno 6bl OTHATL Y MEHBLUMHCTBA
XOTb Kakoe-TO ero npaBo, 6OSbLINMHCTBO NPUHATL HE CMOXET, HEe HapyLUMB XOTS Obl OOHY
Hawy akcuomy wunu cneactsne. MIMEHHO MNOTOMY, YTO Mbl CO3HaTeSNlbHO Bblbpanun B
NONUTUYECKOM MPOCTPAHCTBE BMOMHE OMNpedenéHHyto obnactb M (Xo4eTcsas Ha 3To
HageaTbCa) nocrnefoBaTeNibHO M LENeHanpaBreHHO 3akpennsanM akCMoMamyn Hawe
nonoxeHne wmmeHHo Tam. CdopmynupoBaTb B BuAE HOPM, KakMe WMEHHO peLleHus
OONbLUMHCTBY 3anpeLlaeTcs npuHuMmaTh, - 3agada KoHctutyuumn - OcHoBHOro 3akoHa. U
3Ta 3agaya MOXeT ObITb pelleHa npu noMmoLwm Hawmnx Akcuom n Cneacrteui.

UenoBeyeckasa MbICfb ABMXXETCA B 3TOM HanpasfeHUN - B HanpaBfieHUM YBENUYEHUSA
BHeLLIHeNn cBoboabl niogen - yXe [OBOSMbHO OaBHO. Bcskun ropuanmyvyecknin JOKYMEHT,
UKCHPYOLWMIA XOTb B KaKOW-TO Mepe npasa MOoABNACTHbIX, €CTb 3fIeMEHT Takoro
orpaHnyeHus. Korga-to, korga o npaeneHun 60nbLUMHCTBA HE ObiNo U peyn, Ha MecTe
6onbluMHCcTBa OblN KOPONb U UMEHHO €MY CTPEMUINCH 3aNpPeTUTb NPUHMMAaTb HEKOTOPLIE
peweHus. Yxe Benukas xaptua BonbHocTen 1215 roga 3anpellana Koporso, a BMEcTe ¢
HUM 1 KOMY-NMBO eLle, Hanpumep,

O6paTtb nocobue co cBOOOAHbIX Noaen;

NPUHYXOaTb K HECEHMIO BornbLUEN, YEM YCTAHOBIEHA, PbILAPCKON CIyX0bl;

apecToBbiBaTb WKW 3aknw4vaTtb B THOPbMY CBOGOOHOrO 4enoBeka uHaye, Kak no
3aKOHHOMY MPUroBopY;
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3anpeLwatb Kynuam cBobogHo u 6e3onacHO BbledxaTb U3 AHMMM U Bbe3XaTb B
AHrnuio n 1.n. [104, c.131].

OTWN orpaHuYeHnsa nony4mnu ceoe passutue B Habeas corpus act 1679 r. u bunne o
npasax 1689 r. A ¢ 1789 r. sanpet KoMy 6bl TO HM ObIfO, B TOM 4Yuncne GOMbLUNHCTBY B
3aKoHO4AaTeNbHOM OpraHe, orpaHuyMBaTh 4YenoBeka B ero npasax M cBobogax MpuHAN
dopmy [eknapaumn. Mo crnosam MennuHeka: “bnarogaps [eknapaummn CrnoXxumnocb BO
BCEW ero unpoTe B MOSIOXUTENbHOM MpaBe MNpeAcTaBneHne O CyObeKTUBHbLIX NnpaBax
rpaxkgaH no oTHoweHuto K rocygapctey” [25]. OT cebsa pobasum: B TOM 4ucne, no
OTHOLIEHMIO K OOnbWMHCTBY B 3akoHoAaTenbHOM opraHe Brnactu. K cepeguvHe
cnegytowero XIX Beka MHorve KoHctuTyumm EBponbl (LuBenuapckasi, 6enbrumnckas,
nTanbsHCKasi, [gaTckasi, aBCTPO-BEHrepckasi, WCnaHckas W ap.) BkNw4Yanu B cebs
COOTBETCTBYHOLWNIA 3anpeT. HauBbiCllee AOCTMXEHMEe Ha 3Tom nytm - Bceobwas
Heknapaumna [lpaB Yenoseka, npuHATaa [eHepanbHon Accambneen OpraHusaumm
O6beanHeHHbIX Haumnm B 1948 rogy. ImMeHHO B Hen B Haubonee nonHoMm obbeme
chopmMynupoBaHbl Te peLleHus, KoTopble AOMKHbI BbiTh 3anpeLeHbl K NPUHATUIO KaknM
Obl TO HM ObINO oOpraHam BMacT, B TOM 4WUCRe 3aKkoHoZaTeslbHbIM, B Ivue €ero
BonbLNHCTBA.

Ho Mbl noka eLé He 3aKOHYUITM C UHCTPYMEHTOM — AeMokpaTuen. MNMocKosbKy Mbl yxe
pewnnun, YTo cYMTaem 3TOT MHCTPYMEHT MOMEe3HbIM U He cobupaemcsa OTKasblBaTbCs OT
NONb30BaHNSA UM, HEOHBX0AMMO 3adUKCMPOBATL TO, YTO NPSAMO BbiTEKAeT U3 AKCUOMBbI 5 0
TOM, 4YTO BCe NIOOM UMEKT paBHble NpaBa Ha BHELHOW cBOGoAy M M3 onpeaeneHuns
aemokpatum (32). A BbiTekaeT

CnepnctBue 16.
Bce rpaxagaHe MMelOT paBHble NpaBa Ha ynpaBlieHne rocynapcTtBoM.

KocBeHHO 3TO crneactBue MNOCTYNUPYET, YTO B Halen akcMoMaTuKe HeT MecTa
HUKakon [pyroM opme npasBfieHNd, KpOMEe [EeMOKPaTUYECKOM: HUM MOHapXuUu, HU
TeokpaTun, HW MEPUTOKPaATMM, HU apPUCTOKPATUM - HUKaAKUM OpyrMM Buaam. ITO
cneacTBMe TaKKe OTHOCUTCH K OOMMKHOMY, a He K Cyllemy, MOCKOSbKYy TeopeTudecku
BO3MOXHbl M MHOFOKpaTHO Obinn peanun3oBaHbl Ha MpakTuke U gpyrne (a He TONbKO
AemMokpartmyeckasa) opmMbl NpaBneHust.

Tenepb HY)XHO pa3obpaTbCHa B TOM, Kak rpakgaHe MOryT Ha MpakTUKe OCYyLeCTBUTb
3TO CBOE Mnpaso.

NcTtopuueckn nepsas u Hambonee oyeBugHast oopma AeMOKpaTMM — OEeMOKpaTus
HenocpeacTBeHHas, T.e. Takad ¢opma, Npu KOTOPOW BCe rpakgaHe HenocpeacTBEHHO
y4acTBYIOT B NpUHATUM peweHnit. MHorme rogbl aTo 6bina npeobnagatowas gopma, ons
OCYLLIECTBMNEHNS KOTOPOW, rpaxxgaHaMm npuxogunocb cobupatbes Bcem BmecTe. CerogHs
3TO yxe genatb He 00s13aTenbHO, MOXHO y4acTBOBaTb B MPUHATMM PELUEHUN MNyTEM
roniocoBaHns GronneTeHaMn, YTo genaeT npoueaypy BO3MOXHON 1M Anst 605bLon CTpaHsbl,
XOTA BecbMa W BecbMa [oporoctosiuien npouenypon. BosmoxHo, B Oygywiem, c
pasBUTUEM KOMMYHUKATUBHOW TEXHWUKN, 3TOT HEJOCTAaTOK HenocpeacTBEHHOM AeMOKpaTum
yOacTca B 3HaAYUTENbHOW CTEMEHW NMpeofornieTb, a Moka niobasi cTpaHa pasMepoM 4yTb
oonbwe BartukanHa, MoHako wunu AHOOPPbLI HE MOXET W3 YUCTO IKOHOMUYECKNX
coobpaxeHuit no3sonuTb cebe ocobeHHO yacTo npuberatb K TakoMy crocoby NpUHATUSA
peLueHnn.

Y aToro crnocoba oCyLeCTBNEHNS NpaBa Ha yrnpaBfieHNne rocygapCTBOM €CTb U eLé
OOWH, YXXe CYLLUHOCTHbIN HedoCTaToK. bonblioe KONMMyecTBo pelleHWn no ynpasrieHWUHo
rocygapCtBoM [Anst WX nNpuHATMS  TpebyeT cneumanbHbIX 3HAHUKW, chneumanbHON
NOArOTOBKN, KOTOPbIMW NoAaBnsiowee OOMbWMHCTBO rpaxgaH He obrnagawT u, no-
BMOMMOMY, obnagaTtb He MoryT. TeM He MeHee, C O4HOW CTOPOHbI, NPUHMMAaTL UX Hago, a
C OpYyron CTOPOHBbI, BCE rpakgaHe UMEIT paBHble NpaBa Ha NPUHATUE NOObIX peLleHnin U,
B TOM 4uUcne, faxe Tpebyowmx cneynanbHbIX 3HAHWUNA.

Mo ceupeTtenbcTBy K.[Nonnepa ewe ABe ¢ NOMOBMHOM Thica4uM NneT Hasapg lNepukn yxe
paspewwnn 3Tty npobnemy: “He MHorme cnocobHbl ObiITb NOMUTMKAMW, HO BCE MOryT
oueHuBaTb wux pgeanus” [62, c.232]. Ecnm  ewe BCMNOMHUTb, YTO MO-rPeYecKn
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‘nonuTuka” - 3TO MCKYCCTBO YMpaBnsTb rOCy4apCTBOM, CTAHOBUTCH MOHATHbIM, B YeM
3aknto4aeTca cnocob paspeLueHms aToro NPoTUBOPEYNS.

EOuHCTBEHHBIM  cnocob  paspelueHuMs 3TOro  npoTuBopeuns —  OeMoKpamusi
npedcmasumerbHas, T.e. Takasd, Korga Kaxobll rpaxpgaHuH npu NpUHATUMKM noboro
peLLeHns nopyyaeT 37O caenaTtb c8oeMy NpPeAcTaBUTENO, T.e. TOMY, KOMY OH Mopy4aeT
AEenCcTBOBaTb 3a Hero, a oueHMBaTb 3T AEUCTBUS U, CrieaoBaTesibHO, COOTBETCTBYIOLLMM
obpa3oM pearmpoBaTb Ha HUX Ha crneyowmx Bbibopax OH BMosiHe B cOCTosHUW. Ecnun
paxe y kKaxd0oz20 rpaxpaHuHa OygeT CBOW nepcoHanbHbiA MpeacTaBuTenb M 3TOT
npeacTaBuTenb, HAXoAsiCb B M3bvpaemom opraHe, bygoeT npeactaBnaTb ewe u cebs,
KONMMYEeCTBO Y4YacCTBYIOLLUMX B MPUHATUM peLUeHUA yxe CoKpawaeTca B ABa pasa. A
MOCKOSbKY HECKOSbKO (MHOMO) rpaxkaaH MoryT n3bpartb B Ka4ecTBe CBOEro npeacraBuTens
OOQHOMO W TOrO e YenoBeka, KOTOPOr0 OHWM COYTYT [JOCTATOYMHO CBedyLum U
NOArOTOBIIEHHbLIM ANS TOro, YTOObl NPUHUMATL MMEHHO 3a HUX PELUEHUS MO YrpaBneHuto
rocyaapCTBOM, MOSIBNAETCA BO3MOXHOCTb 3HAUYMTESIbHO, PEe3KO COKPaTUTb YUCMEHHbIN
COCTaB MpeACTaBMTENbHOIO OpraHa, a Takke, C OOHOW CTOPOHbI, MOPYYUTb MNPUHATME
peleHnin NMoaamM NoaroToBNeHHbIM, a C APYron CTOPOHbI, He HapywuTb Crieactene 16 o
paBHbIX ANA BCEX NpaBax Ha ynpasreHne rocygapCcTBOM.

Mpn BbIOOpPE ONTMMAanNbHOMO peleHna npeacTaBUTENb MOXET OKa3aTbCA B
MEHbLUMHCTBE, Kak Mor Obl Oka3aTbCA B MEHbLUMHCTBE U CaM rpakaaHuH, HanpaBUBLLWNA
3TOro npefcraBuTeEna ONs NPUHATMA pelleHun. Ho, ecnu ero npeacrtaBuTenb UMen
BO3MOXHOCTb MNPUHUMATb Yy4yacTue B MNPUHATUN peleHns nyTéM OopMynnMpoBaHuUS
BapuaHTa pelueHusi, 00CyXaeHus BCEX BbIABUHYTbIX BApUaHTOB (T.e. BbICKa3blBasiCb cam
M BbiCNyLMBasi APYrMx) U rosloCoOBaHUSA, TO 3HAYMT, U CaM rpaxgaHuH 4Yepe3 CBOEero
npeacTaBUTENS MMEST BO3MOXHOCTb MOJTHOLEHHO Yy4acTBOBaTb B NPUHATUM pelueHuns. C
Y4ETOM TOrO, YTO UENbIN pag pelieHnn Boobule 3anpewéH k npuHaTtuio (Akcnoma 20),
Takad npeacTaBuTenbHaa OeMOKpaTUs rapaHTUpyeT BCeM JOAsSM paBHble MpaBa Ha
BHeLHo ceobogy (Akcmoma 5). Ho umeHHo Takas. B nonHom ob6béme, 6e3 n3baTum m
HapyLLUEHWI, Yero NoKa eLle HMKorga He ObIno.

‘Ctapass napnameHTapHas MalluHa co3faBanacb He CTOMbKO ANA  ynpaBreHus,
ckonbko Ans obysgaHuna npasutenen” [93, c.271]. CoBpemMeHHble “napnameHTapHble
MawuHbl” No onpegeneHuio IN.denoToBa Heganeko ywnvM OT CTapbiX U HE rapaHTUpPYHT
4YenoBeKy paBHble C APYrMMM MNpaBa Ha BHeLWHO cBoboay. Tem He MeHee, 3TO MO
cnoeam [O.C.Munnsa “Benvkoe OTKpPbITUE  COBPEMEHHOCTU”  (NpeacTaBUTENbHas
AeMOKpaTns) NO3BOSISIET PeLnTb [MNaBHYK 3adady - OCYLLUECTBMATb AEeMOKpaTuo “Ha
AONrn CPOK M Ha YpesBbldanHOM obLMpHOM npocTpaHcTee” [18, ¢.103].

Mpexge 4Yem nNpPOAOIKUTL aHanms, MNONEe3HO pe3ynbTaT HawWX pacCyXOeHun
3acmkcmpoBaTth B

CnepctBun 17.
Bce rpaxpaHe wuMelT paBHble MNpaBa Ha YynpaBlieHWe rocygapCcTBOM
HenocpeACTBEHHO UMM Yepe3 CBOUX NpeacTaBUTENemn.

WTtak, y Kaxgoro rpaxgaHuHa ecTb [fBa crnocoba yyactusas B ynpasneHun
rocygapcteoM. OCHOBHOM — HENoCpeACTBEHHOE y4acTue, KOTOPbIN TeOpeTUYEeCKN MOXET
ObITb Mcnonb3oBaH B nwbom cnyvyae. W gononHUTenbHbiM cnocob — yepes CBOUX
npeacTaBuTenen, K KOTOPOMY Hac 3acTtaBndawT npuberatb oOCTOATENLCTBA, T.€.
HEeB803MOXXHOCMb MO TEM UNWN UHBIM NPUYMHaM Bcerada npmberatb K OCHOBHOMY CNocody.

Mbl y>xe onucbiBanu ogHy cuTyaumto, npu Kotopon 6e3 0OCHOBHOro cnocoba HuKak He
060OMTUCL — 3TO MpUHATME Ha pedepeHayMe KOHCTUTYuun. BO3MOXHO, CyLleCTBEHHbIE
N3MEHEHNS OKpYXawLen LOEeNCTBUTENbHOCTU BbIHYAAT Hac M B JarnbHeWwem, nocne
MPUHATUA KOHCTUTYLUMK, obpawaTtbca K 3aToMmy crnocoby. B yacTHoCcTW, npu ynydweHuu
camon KoHCTUTyumn. Ho Bpsig nv aTto ByaeTt npoucxoamtb ocobeHHo YacTo. Kyaa yauwe
OCHOBHOWM cnocob ucnonb3yetca Ha gpyrom pedepeHgyme. Ha pecdepeHgyme no
BOMpPOCY, KOTOPbIN 3apaHee M XOpOoLo BCceM M3BecTeH: “CornacHbl nn Bbl ¢ TeM, 4TOGbI
Bawwum npegctaButenem B (TakoM-TO) opraHe Bnactu 6bin Umdapek”, T.e. npwm
nepuoanyecknx Bbibopax npeacrtaBuTENbHbIX (3aKOHOA4ATENbHbIX) OPraHoOB BNACTW.
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[MoHATHO, 4YTO nNpeacTaBUTENEN B OpraHe He MOXeT ObITb CTONMbKO e, CKOMbKO
npencraBnsgemMbiX. KonnyecTBeHHbIN COCTaB NpeacTaBuTenen OormkeH ObiTb onpenenén
3apaHee, ucxoga M3 coobpaeHun 34paBoro cmbicna. B kayecTBe opueHTupa ang
AarnbHeunwero peweHus Teopus OaéT NpocTyo (popMysny: KONMYECTBO npeacTaBuTenemn
AOJDKHO PaBHATLCSA KOPHIO KyBrnyeckoMy 13 ymcna npeacraBnsembix.

Ho korga uucno npepcraBuTenen B opraHe onpedeneHo u noryymnocb, Hanpumep,
YTO Kaxdbl U3 HUX MpeacTaBnsieT B OpraHe OAHYy ThbiCAYy npeacrasnsemblX, Jsrobas
TbiCAYa YenoBeK A0SMKHA MMETb BO3MOXHOCTb CcaMOCmosimesibHO OnpeaesiuTb CBOEro
NpeAcTaBUTENS U HanpaBuTb ero Ans paboTbl B COOTBETCTBYIOLWMI OpraH, a rocygapcTBo
06a3aHO obecrneunTtb UM TakKyld BO3MOXHOCTb. CaMOCTOATENbHO B TOM CMbICHE, YTO
HUKaKue orpaHuyeHus npu ero onpegeneHnm He gonyckarotcs. MHoro gecsaTtkos neT, Mbl,
B Hawewn cTpaHe, “‘camocmosimesibHO” Bblbvpanu “Hawux” npeacTaBUTENEN, ronocys
OlonneTeHsMn, B KOTOPbIX 3Ha4Yunacb TOMbKO OfHAa KaHAuaatypa, TMpu4ém, u
nosiBuBasca Tam 6e3 Hawero ydactuda. Koro xe npeacrasnan B nsbupaemom opraHe
Takon “npeactaButens’? CerogHs Mbl y)Xe B COCTOAHUWM pasobpaTtbCd, npaB v Obin
B.W.JlenuH, korga rosopun: “lNponetapckas gemokpaTus B MUMSIMOH pa3 AeMoKpaTUdHee
BCAKON Oyp>Kyas3HOW AeMOKpaTuu; COBETCKasi BracTb B MWIINIMOH pa3 AeMOKpaTUyHee
camoun gemMokpaTtunyeckon bypxxyasHon pecnybnukun” [43, ¢.257].

ToT dhakT, yTo B BronneTeHe KaHamMaaTyp 6onblle ogHOM (gaxe Npu YCroBUU, YTO OHU
NOSIBUNIUCb TaM AEUCTBUTENbHO NYTEM BbIABWKEHUS TEMW, KTO BMNOCNEeACTBMM ByaeTt no
HAM rofocoBaTb) HUYEro TeopeTudeckn He MeHseT. bonee Toro, yem 6onbwe B
OlonneteHe kaHAMAaATyp, TeM MeHblUe LAHCOB Y KaXAOro M3 rofiocyolmx obpectu
MMEHHO c80e20 NpeacTaBuUTessl, NOCKOSMbKY BCE rofiocoBaBLlUME 3a HEN3OpaHHbIX, CBOEro
npegcraBuTens B opraHe nmetb He ©Oyayt. CnepgoBaTtenbHO, W 93TO, T.e.
anbTEePHATMBHOCTb MPU rOSIOCOBaHUK, LLAHCOB B 0BpeTeHun cBOero npeactaButTensd Ham
noYTn He Nnpubasnser.

EOouMHCTBEHHOE TeopeTudeckoe ycrnoBue, KoTopoe obsidaTeribHO OOMMKHbI COONOCTU
nuua, Xenawwme uUMeTb B OpraHe BracTM MMEHHO 3TOro CBOero npeacrasutend  —
HabpaTb He0GX0aMMOE YNCO (B HAWEM NpUMepe — TbiCAYY YENOBEK) CBOMX CTOPOHHUKOB,
T.e. NOAen cornacHblXx C TeMm, 4ToObl B COOTBETCTBYHOLIEM OpraHe WX nNpencrasnsn
MMEHHO 9TOT npeactaButTenb. [0OBOpPA SA3bIKOM TOYHbIX HayK, AOns NOSIBNEHUs B
NpeAcTaBUTENIbHOM OpraHe KOHKPeTHOro AenyTtata HeobxogumMoO M AOCTaTOYMHO, YTOObI
CBOIO BOJIKO Ha 3TO U3bSABUNM Heobxoaumoe, 3apaHee M3BECTHOe 4ucro usbupatenen.
Jloboe orpaHuvyeHne 3TOro npasa, Hanpumep, ronocoBaHWe 3a NapTUWHbBIE CMUCKN C
obsizatenbHbiM TpeboBaHneM HabpaTb CTOPOHHUKOB crivcka 6onee (B Hawem npumepe)
OLHOMN TbICAYM UNKN Kakme-nubo elé orpaHuveHus — rpyboe HapyweHne AKCUMOMbI 5 O
paBEHCTBE MNpaB Ha BHeLWH cBoboay n Cnencrems 16 M3 HEE O paBeHCTBE NpaB Ha
ynpasrieHme rocygapcTBOM.

Takum ob6pasom, ToOnbkO npu cobnogeHnn [aHHoro ycrnosus nwbaa rpynna
npeacTaBnAemMbliX (B HaleM MpuUMeEpPEe YUCNEHHO He MeHee Thicsun 4enosek) Oyaer
NpeAacTaBneHa B COOTBETCTBYHOLWEM OpraHe UMeHHO ceouMm npefctasutenem. Kcratw,
TONMbKO B 9TOM Clyyae WHCTUTYT OT3blBa MpeacTtaBuTenend MoOXeT obpectu
OCMBbICINIEHHOCTb, NMOCKOSIbKY CO8EPWEHHO HeAornycmumo, 4Ymobbl om3abigasn mom, Kmo He
Hanpaessn, 4Ymobbl 8 om3blge ydYacmeoeasl mom, Orisi K20 om3bi8aeMbll HUKo20a He
6b151 “ceoum” npedcmasumernem.

Ecnn B obuwectBe nmeroTca rpynnbl MEHbLUEN YNCAEHHOCTU, UX 3aD0OTOM CTaHOBUTCS
obbeanHeHne Ha Kakmx-rmbo ycroBusix € TeM, YTOObl ObITb-Taku npeacTaBreHHbIMU B
COOTBETCTBYHOLLEM OpraHe.

Bcé BblweckasaHHoe 3aukcmpyem B

Cnepncteum 18.

Kaxpomy rpaxpaHuHy OOMKHA ObITb rapaHTUpoBaHa BO3MOXHOCTb COBMECTHO, C
3apaHee YCTaAHOBJIEHHbIM KOJINYECTBOM CTOPOHHUKOB HanpaBUTb CBOEro
npeacrtaButTenss B noboM opraH NONMUTUYECKOM BRnactn, opMupyemMbin NyTEM
BblIOOPOB.
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Ecnn B obuwectBe ecTb nioan, He roToBble MPUNOXUTbL YCUnA No nNoabopy CBOEero
npencraBuTens, MM [OfkHa (MOXeT?) OblTb npedocTaBrieHa BO3MOXHOCTb BblOpaTb
npencraBuUTENS M3 TAKOro CNUcKa, K popMMpPOBaHMIO KOTOPOro OHU HE MMENTM OTHOLLEHUS.
Ho aTu noan JomKHbI NOHUMAaTb, YTO B npouecce Bblbopa M3 Takoro Cnvcka, OHU MOTyT
octaTtbcsa 6e3 cgoez2o NpeacrtaBuTeNnsa B hopmupyroeMcs opraHe. Bo-nepBbix, B Takom
CNNCKe MOXET He OKasaTbCHA HM OOHOW KaHAMAaTypbl, KOTopasa ux BRofnHe Obl ycTpouna.
Bo-BTOpbIX, Aaxe ecnu B cnMcKe Hawmacb Obl nogxoasuwiass kaHaupatypa, n3bpaHHoM
MOXET oKas3aTbCs He OHa. K coxaneHuio, CerogHs MMeEHHO 3ToT cnocob Hambonee
pacrnpoCTpaHéH, U MMEHHO MNO3TOMY 3HAYMUTENbHAA YacTb Oaxe Tex rpaxgaH, KTo
y4yacTByeT B [rOflOCOBaHMU, HEe WMeeT Cc8oux npeacTtaBuTenen B oOpraHax BracTu.
CnepoBaTtenbHO, MNonydMBLIAsCA B pes3ynbTate opma MpaBfieHus, B CUMy Hallero
Onpepenenns gemokpatum (32) n CnegctBun 17 wn 18, He sBNsieTCA BMOSHE
OEMOKpaTUYECKON.

Takum obpasom, MOXHO caenaTb BbIBO4 O TOM, YTO AEMOKpaTMS nNpeacTasnsaeT cobomn
NONOXUTENbHBLIN 06pas, ngearn, K KOTOPOMY HYXXHO cTpemuTbes. “Npy NnepBomM B3rnsaae Ha
3Ty Npobrnemy KaxeTcs, YTO AEMOKpaTUYEeCKOe MNpaBfieHMe OO0IMKHO ObiNo NosBUTHCA C
NnepBbIX LUAroB 4enoBeyveckoro obuwiectBa Ha 3emne; 6ornee npuctanbHbIA B3rnsg
OTKPbIBAET, 4YTO OHO [OOJKHO MOSIBUTLCS MNOCMAEeaHUMM, TO €eCTb NpU  OOCTUXKEHUU
o6LWecTBOM BbICOKOrO YpPOBHA pasutua” [86, ¢.168]. Hu B ogHOM cTpaHe mupa He
cywiecTtBsyeT U, MNO-BMAMMOMY, HWUKOrga He OygeTr cywlecTBoBaTtb abcontoTHO
AeMoKpaTnyeckon (popmbl npaeneHus. B pasHbix cTpaHax CyLleCTBYIOT pasHble CTeneHu
NPUBAMXKEHNA K 3TOMY mMaeanbHOMY COCTOSAHWMIO, coBrnagatowemy ¢ nonoxeHmem Ned Ha
ocu 4-5 onncaHHoro B [aee 1 NnoNUMTUYEeCKoro NPoOCTpaHCcTBa.

MpmMepHO Takon Xe MNONOXWTEnNbHbIM obpas, uaean npeacrtaensieT cobon n ewe
O[Ha pacxoXasi xapakTepuctuka — rpasogoe 2ocydapcmeo. CerogHsa He CyLecTBYeT He
TONbKO 00LWEeNnpn3HaHHOIo, HO AaXe CKONb-HMOYAb YAOBNETBOPUTENBHOIO onpeaeneHns
3TOro MOHATUSA, YTO COBEPLLUEHHO €CTECTBEHHO, MOCKOSbKY OCHOBOW Takoro onpeaereHuns
AOIMKHO ObITb MpaBuUibHOE MOHMMaHMEe camoro npaea. [nsa Hac CcrnoBoco4yeTaHue
‘npaBoBoe rocygapcrteo” B 3HAYUTENIbHOW CTEeneHun wuanomMaTmUdeckoe. Hawe
onpegeneHve npaesa (7) He MNO3BONSAET OT CyWeCTBUTENbHOrO “npaBo” obpasoBbiBaTb
npunarateneHoe “npasoBon”. OgHako, onpefenue MNpaBO Kak BHELWHOW cBoboay, Mbl
OTKPbIIM MyTb PELLUEHUS N 3TOW 3adayvn - onpeferieHne NOHATUS, 0603HAYEHHOrO 3TUM
TEPMUHOM.

Brnvwxanwmm pogom gns noHATMS “NpaBoBOe rocydapcTBo”, 6e3yCcrioBHO sABnsieTcs
noHATHe “rocyaapctso” BoobLle, 06BbEM KOTOPOro COCTaBNAT BCE MbICIMMbIE BapUaHThI
rocygapctB. [ns OTrpaHMYeHusl MMEHHO MNPaBOBOro rocygapcrBa OT BCEX ApPYrux
rocygapctB, Mbl OOSDKHbI 0BpaTUTbCA K OnNpedeneHvo npa.a: rpaso — 3MmMO GHEWHSIsS
ceobolda, npedocmasrieHHass U ozgpaHu4YeHHasi Hopmou. Q4yeBMOHO, 4TO B fOOOM
rocyaapctBe BHeELWHAS cBobofa npeaocTaBnsAeTca M OrpaHMyYMBaeTCd  Kakmm-nnbo
obpasom, T.e. ecnu NoaxoaAnTb HE mguomaTudecku, a OykBanbHO, nboe rocyaapcTeo
ABNSieTCHA NPaBoBbIM. VI MMEHHO M3 3TOW JIOBYLLKW MOKa He yAaBasioCb BblOpaTbCa TeM,
KTO nucan Ha aTy Temy (CM., Hanpumep, [65]). CnegoBaTenbHO, UMEHHO 34ecCb, B obnacTtu
NpenoCTaBNeHns U OrpaHUYEHNs BHELUHEN cBOOOObI M OOMKEH HaxoauTbCs MPU3HaK, no
KOTOPOMY W HY>KHO OTrpaHM4YMBaTh MMEHHO “NpaBoBOE rocyapCTBO” OT BCSAKOro ApYyroro.
Onpepenue ans  cebs, 41O “npaBOoBOE rOCydapCTBO” €CTb Heyto 6e3yCcrnoBHO
NONOXWUTENbHOE, U BCMOMHUB O TOM maeane, 3admkcnpoBaHHoM Hamu B Akcuome 10, K
KOTOPOMY [OSMKHO CTPEMUTbCS OeWCTBYloLlee MNpaBO Ha MyTM  ero UCTOPUYECKOro
pasBUTUSA, Mbl MNOMYYNM

OnpegneneHne 33.

NpaBoBoe rocygapcTtBO — TrOCyAapcTBO, MNpaBoBasi cuUCTeMa KOTOPOro
npefocTaBnfAeT  KaXAoMy  rpaxaaHuHy  MakCMMyM  BHeWHeW  cBo6oAbl,
COBMECTMMbIN C TaKMM XX MaKCMMYMOM BHeLIHen CBOOOAbI KaXXaoro Apyroro.
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Takum obpasom, “npaBoBOE rocyaapCTBO” — 3TO TAKOW Xe uaears, Kak U geMoKpaTus.
N Tak Xe, Kak U OemMoKpaTusi, 3TOT Maean noka eweé Hurge He Obi BOMNMOWEH Ha
npakTuke. B pasHbiX CTpaHax CyLecTBYKT pasHble CTeneHu MNpUBNmKeHus K 3ToMy
noeanbHOMY COCTOSIHMIO, coBrnagatowemy ¢ nonoxeHmem Ne7 Ha ocu 6-7 NpUBEeAEHHOrO
B [(MaBe 1 NONIMTMYECKOro NpoCTpPaHCTBa.

Bce BbllweckazaHHOe ¢BRseTcsa OOMNOMHUTENbHbIM [OKa3aTeNnbCTBOM TOro, Y4TO
NONNTUYEeCKoe NPOCTPaAHCTBO MMEET Pa3MepPHOCTb HE MEHEe TpexX.

locypapctBa Bcerga Obinn u ewé odvyeHb Aonro OyoyT OYeHb W OYEeHb pPasHbIMM.
[MaBHbIM, YTO UX pasnuyaeT, YTO JAET BO3MOXHOCTb MX aHanuanpoBaTb U CpaBHUBATb,
ABNAETCA UX
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