MNMpaBo

Ha npoTsxeHun cTOoneTuin rpuandeckne Haykm, a BMecTe C HUMM U BCe
4YenoBeYeCTBO, MbITANUCb MOHATb, YTO ecTb “npaBo”. OgHako, aaxe cerogHs, B XXI| Beke
MO 3TOMYy BOMPOCY TaK M HeT obLlenpuaHaHHOrO MHeHusA. Hukakas Teopus npaBa He
MOXET YKMOHUTbCA OT OTBeTa Ha 93ToT Bonpoc. “OTnpaBHOM TOYKOW  BCSKOrO
nocrniegoBaTesnibHOroO M3yydeHus noboro Borpoca [OMKHO ObiTb onpegeneHve, Aabbl
MOXHO ObINIO MOHATb, O 4YeM MMEHHO paccyxgaem” [106, ¢.300]. MNpu oTcyTcTBUM
yOOBNETBOPUTENBHOIO ONpeaAeneHns NOHATUSA nNpaBa He MOryT ObiTb OYepYEHbl rpaHuLbl
ero Teopuu, Teopuss puckyeT ObiTb MPOTUBOPEYUMBOM U BOOBLLE pPUCKYeT CcTaTb He
Teopuen. Takum obpasom, hopmMynmMpoBaHMe OnpeneneHns NOHATUS npaBa ABNSETCH
Ba)KHENLLEN 3aJa4vyen 0gHOMMEHHOW Teopuun. “IlepBoM N OCHOBHOW 3agadent NoCTPOeHUs
Hay4YHOM Teopun npaBa sBnsieTca obpasoBaHME COOTBETCTBYIOLWLErO MOHATUS, MOHATUS
npaea” [60, c.203].

Hanbonee rnybokum 1 Teopetmyeckm o06OCHOBaHHbLIM HaM npeacTaBnseTcs
onpeaeneHue NoHATUS “npaeo”, koTopoe 6bIo AaHo Ha pybexe XIX n XX BEKOB BEMNKNM
pycckum npasosenom E.H. Tpy6eukum [89]. O6ocHOBaHMe onpeaeneHnsa aToro NOHATUS B
HacToswen paboTe BO MHOroM crniegyeTt ToMy, KoTopoe pa3ssuBaeT E.H. Tpybeukon.

MamaTyss 0 TOM, YTO Mbl roBopunu o6 onpeaeneHun B NepBOW rnase, Ans TOYHOro
OTrpaHNYEeHNs AAHHOrO MOHATMA OT BCEX APYIMX NMOHATUMA NO COOEPXKaHUIO N 06bemMy Ham
Heo6XxoaMMO BbIAENUTL BCE €ro CyLLECTBEHHbIE MPU3HAKN.

[MepBbIM NPU3HaK, KOTOPbLIN NPUXOAUT B rOfIOBY, 3TO TO, YTO NPaBO BblpaXkaeT coboun
npaBuna, kotopble nNuMbo obs3biBaoT, NMBO 3anpewarT 4YTo-TO Aenatb. Hegapom B
PYCCKOM 43blke cyllecTByeT 6Oonblwasa rpynna OLHOKOPEHHbIX CnoB (NpaBUMbHbIN,
npaBeaHbl, NPaBUIIO, NpaBfieHne, NpaBocyame un T.M.), KOTopble MOryT ObiTb 0O bEeANHEHDI
oOLwmMM npeacTaBrieHMEM O YEM-TO TaKOM, YTO SBMSETCHA NpaBUSIbHbIM, Yero He criegyeT
HapywaTb. OTcloga e u cnoeo “npaeéx”’, T.e. HAKa3aHNEe 3a HapyLLEeHMe.

Co crnosoMm “npaBo” Mbl WHTYUTUBHO CBSI3blBAEM HeKoe, Wucxogsuwee Wu3BHe
noBeneHne, npeanMcaHne COBEpLUEHMST UK, HAOBOPOT, 3anpeTa Kakux-nmbo OenCTBUN,
T.e. 0b6s3aHHOCTb. [lpy 3TOM BCAKaa 0683aHHOCTb, Kak OfdHa CTOpOHa Medanu,
nogpasymeBaeT Hanuuue Apyron CTOPOHbI - Ybero-nnbo npasa. OTCyTCTBME OOHOM U3
CTOPOH AenaeT 6ecCcMbICNeHHbIM CyLlecTBOBaHUe Apyron. HeT gormkHuka 6e3 kpeguTopa,
Kak HeT u KpeguTopa 6e3 gomkHMka. HeT npaBa COGCTBEHHOCTU, €CNU HEKOMY MOCSATHYTb
Ha 3To npaso. CregoBaTtenbHO, NMPaBO MOXET CyLeCTBOBaTb, TOSIbKO B COBOKYMHOCTU
pasyMHbIX CyLlecTB, T.e. B obuiectBe. BbINOMHEHWE 3TOro ycrnoBuss B OOBHLEKTUBHOWM
peanbHOCTW, T.e. CyllecTBOBaHMe oOLlecTBa, Mbl MOXEM CYMTaTb YCTAHOBMEHHbLIM B
npeablayLLen rnase.

C ppyron CTOpOHbI, OBLWECTBO pa3yMHbIX CYLLECTB He MOXeT cyuwecTtBoBatb 6e3
npaBa. HeBo3MOXHO npeactaBuTb cebe Takoe cobpaHue nogen, B KOTOPOM HUKTO He
npu3HaBsan Obl 3@ CBOMM COCELAOM HUKaKMX MNpaB, B TOM YMCIIE€ HU MpaBa Ha >XW3Hb, HU
npaBa Ha uMywecTBO M T.n. Takoe cobpaHme He mMorno 6bl ObITb 4YernoBeYeckuM
obwectBom. Jltoan MoryT coctaBuTb OBLIECTBO TOSMbKO MpW TOM YCNOBWUKM, YTO 3a €ro
4YfeHaMn MpU3HaKTCA XOTb Kakue-To MnpaBa, KOTOopble ApyrMe uyneHbl obuiectBa He
AOIKHbI HapywaTb. TO ecCTb, KaXabl OOJDKEH cornacutbCs npu3HaeBaTb 3a cobown
00513aHHOCTb He HapywaTb u4yxux npaB. XXvBs B ob0uwectBe (a HMKaKon Opyron
BO3MOXHOCTU Yy Hac HeT - AKcnoma 4), 4YenoBeK He MOXET He MOCTYNaTbCH YacTbio CBOMX
nn4YHbIX MHTepecoB. OH OOSMKEH yBaXaTb YYXKYH >KWU3Hb, B3rnsabl, cBOGOAy, NpaBo Ha
nMyLecTBo. [1pn 3TOM YenoBeK BnpaBe OXuAaaTb TAaKOro XKe OTHOLWIEHUSA OT APYruX Nogen.
“‘UTak BO BCEM, Kak XOTUTe, YTOOLI C BamMuK NOCTynanu noan, Tak NocTynanTte u Bbl C HUMN®
[Mdh. 7,12]. To, 4TO Kakada-TO YacTb nwogen Beget cebsa He B COOTBETCTBUMM C ITUMM
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NpUHUMNaAMn, ABNAETCA MUCKNIOYEHNEM, KOTOPOE HE MOXET nokonebartb camoro npasuna.
Bce B obuiecTBe 3HaOT, HE MOIyT He 3HaTb O CYLLECTBOBaHUWN ONpeAeneHHoro nopsiaka,
KOTOPOMY AOIMKHO nogunHATbes. Onupasice Ha Akcnomy 4, KoTopas roBopuT O TOM, YTO
Mbl BCE OOpeyeHbl Ha XM3Hb B OOLUECTBE, Mbl HE MOXEM caenaTb WHOro BbiBOAA.
O6LecTBOo HembIicIMMO 6e3 XOTb Kakoro-To nopsiaka, cywiecteytowero B Hem. OTcrioga
MOXHO caenaTtb BblIBO4 M O TOM, YTO B camMom obLiuemM Buae npaBo - 3TO NOPSAOK, pe-
rynupyroLwmMin oTHOLWEHNA Ntogen B Yenoseveckom obwectee. CoctosiHme “bellum omnium
contra omnes” [15, ¢.280] - He ecTb cCOCTOsSIHME 0OLLEeCTBaA - 3TO YXXe He 00LLeCcTBO.

[loBOpsi O 4enoBevyeckom oOWlecTBe, Mbl MogpasyMeBaeMm, YTO OHO COCTOUT U3
pasyMHbIX U CBOBOAHbIX rpaxgaH. PasdyMHbIX B TOM CMbICMe, YTO Kaxablh U3 HUX B
COCTOSIHMM, KaK MUHUMYM, NOHATL obpalleHHoe K HeMy TpeboBaHue. CBOBOAHbLIX TOMNbKO
B TOM CMbICIe, YTO KaXabll U3 HUX obnagaeTt BHyTpeHHen ceobopon, csoboaon Bbibopa
COBSIIOCTU MNN HapyLUNTb YyXXOe NpaBo B cMbicrie AKcMombl 1, npeanonaratoLen Takyro
ero crnocobHocTb. Kak 6b1n10 ckazaHo A.OCMeHOM eLlle CTO NneT Hasaa: “YICTOYHMK BCSKOro
npaBa HaxoguTCA B JIMYHOCTM, TaK Kak TOSIbKO JIMYHOCTb €CTb CYLLEeCTBO pearibHoe,
cB060OOHOE M OTBETCTBEHHOE”.

NTak, npaBo oOHOro Bcerga BblpaXaeT OAHOBPEMEHHO M 00s13aHHOCTb Apyroro. A
0683aHHOCTb MOXeT ObiTb MpunuMcaHa TOSNbKO TakoMy 5uLy, KOTOpOe MOXeT BblbpaTb
MexXay AOSDKHbIM M HeAOSKHbIM. [1paBo He SABMSETCA HEKUMM “3aKOHOM BCEMWPHOTO
TArOTEHUsS”, KOTOpPbIA MOMWMO Hallen BONW 3acTaBnseT fogen MnocTynatb TOMbKO
AOIMKHbIM 0bpasom. NMpaBo (NpaBuo) BbICTynaeT kak TpeboBaHne, obpalleHHoe K Hallewn
csobogHou Bone, TpeboBaHne, KOTOPOE Mbl MOXXEM UCMONHUTBL UNn Hapywntb. CBoboaa,
BHeWHAA cBoboga, csBoboga noctynatb TEM WM MHbIM 0BpasoM U cocTaBnder
cogepxaHue npaea. “MICTOYHUK npaga... NexuT B cBoboae, HO 3aecb cBoboaa ABnAeTcs B
apyron copme: 310 cBobOOAAa BHELUHAS, KOTOpas COCTOMT B HE3aBUCMMOCTM nuua oT
Yy>KOM BOMW BO BHELUHWUX AencTBuAX... BHewHaa csoboga ctaHOBUTCA NpaBoOM, TO €CTb
TpeboBaHneM, €OMHCTBEHHO MOTOMY, YTO OHa COCTaBNseT 4HBMEHUE BHYTPEHHEMN,
abcontoTHom ceoboapbl nuua” [108, c. 101].

dopmynupys onpegeneHne noHATUS, None3Ho ncrnonb3oBaTtb npasuno X.O.PeHaHa:
“‘Ecnu Bbl XOTUTE NOOYEPKHYTb BaXXHOCTb KakOW-nnbo ngen, ycrtpaHuTe ee U NnokaxuTe,
yem cpenanca 6bl Mup 6e3 Hee”. B Hawem cnyyae Takon naeen saengetca csobona kak
cogepxaHune npaea. O4eBMAOHO, YTO TaMm, rae HeT BHeWHen cBoboabl, TaM HET U Mpasa.
CywecTtBo, nuweHHOe BHelwHen cBoboabl - pab, ecTb BMecTe C TeM U CyLLEeCTBO
becnpaBHoe. CBoboga nuua gocturatb TEX WM WHbIX LENen SABNAeTCs HaCTONbKO
CYLECTBEHHbIM MPU3HAKOM, YTO C €€ YHUYTOXEHMEM YHUYTOXAeTcs M camo npaso. [1o
cnosam W.KaHTa “npaBo - 3TO COBOKYMHOCTb YCMOBWW, NMPU KOTOPbIX MPOU3BOST OQHOrO
[MmMua) coBmectMMm ¢ Npou3BOSIOM APYroro ¢ TOYKU 3peHus BceobLuero 3akoHa csobonbl”
[29, c. 38].

Takum o006pa3oMm, MMEHHO BHeLHSs cBOboga SABNSAETCS BaXHEWLWMM 3NEMEHTOM
npaea, 6e3 KOTOPOro OHO CyLLLECTBOBATb HE MOXET.

[ononHuTensHOe NOATBEPXKAEHME ITOMO OYEHb BAXKHOrO ANt MOHUMAHUSA CYLLHOCTU
npaBa YTBEPXAEHUS OaeT aHanu3 CoaepXKaHusa KOHKPETHbIX npaB. Hanpumep, npaBo Ha
XM3Hb O3HA4aeT, YTO TOMbKO caM YenoBek CBODOAEH pacnonaraTb CBOEWN XM3HbIO, a BCe
noan  OOMKHbl  yBaxaTb 3Ty cBobGoA4y, B TOM CMbICME, YTO HUKTO He [OKEH
NpensaTCcTBOBaTb €My pacnopsikatbCs el (KM3Hbko) nbbiM cnocobom, BNOTb A0
camoyOuMiNCTBa, a TaK Xe B TOM CMbICMle, 4YTO HWUKTO, KPOME CaMOro 4enoBeka,
pacnopsikaTbCA €ro >XM3Hbl0 HEe MOXET, T.€. HUKaKoW APYron 4enoBek, HU obLuecTBO B
LenloM He MOryT MOKYyLWaTbCA Ha ero u3Hb. [paBo cobcTBEHHOCTM ecTb cBoboaa nuua-
cobCTBEHHMKA BNageTb, NOMb30BaTbCSA M pacnopsiKaTbCa NPUHaLNeXalen emy BeLLbto, 1
HUKTO HEe OO0JSPKEeH nocsiraTb Ha 3Ty cBobopy. MpaBo Ha nonydeHune gonra ectb cBoboaa
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Kpeoutopa TpeboBaTb OT AOMKHMKA ynnaTbl, U HUKTO HEe [OOSHKEH 3anpellatb Takoe
TpeboBaHne. ITOT psa NPUMEPOB MOXET OblTb NPOOOIKEH WU Be3de Mbl YBUOUM, YTO
BCAKOMY MpaBy conyTtcTByeT cBoboga OnpedeneHHoro nviua Ha Kakme-ToO OENCTBUus, a
€Cnn Mbl NonbiTaemcs 3Ty cBo6OAY YCTPaHUTb, BMECTE C HEW YCTPAHSIETCS U camO Npaso.

Mp STOM Hac He OO0MKHbl cOMBATb C TONKYy TE€ CrOBa, KOTOPLIMW OMNUCLIBAETCS
Ha3BaHMe TOro WNM WMHOro npaea. Tak, Hanpumep, KPenocTHoe MNpaBo, Kasanocb Obl,
3akpennsieT He ceobony, a, HaobopoT, HecBoboay Toro nuua (Tex nuy), 0 YbEM npase
roBOpUTCS B Ha3BaHMWU. Ha camom gene KkpenocTHoe NpaBo €CTb OOHO M3 TEX KaXyLLUMXCS
NCKMNIOYEeHMN, KOTOpble TOMbKO noaTeBepXxaaT obuwee npasuno. KpenoctHoe npaBo
AENCTBUTENBHO OTHMMaeT cBOOOAy Yy KpenocTHoro. Ho OHO npu 3TOoM yTBEpXAaeT
ceoboay ero rocnoguHa. KpenoctHoe npaBo ecTb cBOGOAa rocnogmHa pacrnopsKaTbCs
CBOMM KPEMOCTHbIM. ECniv Mbl M3 KPEnocTHOro npaea WU3bIMEM 3TOT €ro KOMMOHEHT —
ceBobofy rocnoguHa, OT CaMoOro MOHATUA KPEMOCTHOrO npaBa HUMYEro He OCTaHeTcs.
KpenocTHoe npaBo, 04eBNOHO, HE €CTb NPaBO KPEMNOCTHOrO, NOCKOSbKY OH HE CBOBOAEH U
noatomy — 6ecnpaBeH. KpenocTHoe npaBo eCTb MpaBO rocnoguHa UMEHHO MOTOMY, YTO
OHO BblpaXaeT WMeHHO ero cBobogy. [lpy 3TOM KpenocTHoe npaBO He TONbKO
npegocTtaBndeT rocnoguHy npaBo, HO WU orpaHuMymBaeT ero. [JoCTaToOuMHO BCMOMHUTL
“KOpbeB AeHb” Mnn 3anpeT NPoAaXn KPenoCTHbIX Ha BbiBOA. Takum obpasom, npaBunbHee
Obino Obl Ha3BaTb €ro NPaBoM O 3aKPEnoLEHUN.

Hapsagy co cBo60gon - CyObLEKTMBHBLIM, JIMYHBIM 3fIEMEHTOM, MPaBO 3akniovaeT B
cebe n pgpyron - OOLLECTBEHHbLIN 3NEeMEHT - MNpPaBUIO MOBEAEHUA WM HOPMY,
orpaHuyMBaioLLyto csoboay oTAeNnbHOro nuua. ATOT ANEMEHT - orpaHuyeHne csoboabl
HOPMOW - MPeaCcTaBNsAeTCss CTOfMb e CYLUECTBEHHbIM MPM3HAKOM MpaBa, Kak U cama
csobopa. JTo nerko yBuaeTb, NPeAnonoXmB (XOTA Takoe NpeanonoXeHue Bbi3biBaEeT Y
Hac onpegenieHHble 3aTpygHEeHMUs), YTO Takue orpaHuMyMBalroLme npasuna OTCYTCTBYIOT,
T.€. Kaxabin nmeeT 6e3rpaHnyHOE NPaBO PaCMoPsKATbCA YYXKOW XKU3HbLO, Nobon BeLbto
N T.N. OTO O3HAYAET, YTO HM Yy KOrO HET HMKAKOro Nnpaea, T.e. BCSAKOE NPaBO yHUYTOXaeTcA
npu Takom nopsgke Bewen. [oBops cnoBamn XK.bogaHa n3 ero “llectn kHur obuiero
Onarononyymsi”, HanMCaHHbIX NOYTU nonTbicavYeneTus Hasag: “HuyTo He MoxeT ObiTb
0OLLECTBEHHbBIM TaM, A€ HET HUYEro YacTHOro, TOYHO TaK e, Kak He MOXET BbITb KOpons
Tam, roe koponu Bce”. 'me cBoboga OTAENbHOrO fnvua He OrpaHMYyeHa HUKaKnMu
npaBunamMmm, Tam BooOLLEe HET HMKAKOro npasa.

Hwn npun 6e3bpexHocTn, 6earpaHMYHOCTM CBOBOAbI Y OTAENbHbIX NNL, HX NPU NOSIHOM
€€ OTCYTCTBMM Y HNX NPaBO NPOCTO HE MOXET CyLLeCTBOBAThb.

“‘OnpepeneHne npaBa Kak Mepbl cBoboabl 6e3ycnoBHO cnpaBegnvmeo. Ho Toraa
cBobofa 1 ecTb coaepXaHue npasa, 3aknio4eHHOro B hopMy ropuanyeckon Hopmbl” [82,
c. 98]. “NpaBo ecTb COBMECTHOE cyLlecTBOoBaHWe cBoboabl nog obwmm 3akoHom” [108, c.
101].

CnepoBaTtenbHoO, elle O4HMM CyLeCTBEHHbIM MPU3HAKOM MpaBa SBMSIETCA NpaBuno
Unn Hopma, perynupylowaa obbem cBobogbl oTAeNbHbIX Nvu. IMEHHO BO3HUKHOBEHUE
NoAo0HbIX NpaBmn U 3HaMeHyeT cobor BO3HMKHOBEHWE YernoBeyeckoro obLecTsa.

Takum 06pa3om, CyWHOCTb MpaBa BblpaXkaeTcs B OBYX OCHOBHbIX NPOSABMEHUSIX: C
OAHOW CTOPOHbI, OHO NMPEeAOCTaBnsET Nnuuy onpeneneHHyo obnacte cBoboabl; ¢ ApYron
CTOPOHbI, OHO OrpaHnymBaeT 3Ty obnactb Habopom onpeaeneHHbIX NpaBws, MpUYeM U
TO, N OpYroe OCyLLEeCTBSAETCA NOCPEACTBOM HOPM.

Onupascb Ha nNepeyncrieHHble CyLLEeCTBEHHblE MNPU3HAKM, MOXHO COrnacuTtbCa C
onpeaeneHnem npaea, kotopoe gan E.H. Tpybeukon.

OnpeneneHne 7.
MpaBo - 3TO BHelWHAA cBo6oAa, NpefocTaBneHHasa U orpaHNn4YeHHass HOPMOMW.
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Mpoobpas Takoro onpefeneHns MOXHO BCTpeTuTb euwe y A.KyHuubiHa: ““enosek
MOXET NPOuU3BOAUTb BCE OESHWUHA, KOTOpbIMM cBOBOOA APYrMX He HapyllaeTcs, KakoBas
BO3MOXHOCTb HasblBaeTCcs npaBoMm... [1o cemy npaBo, BO-NEpPBbIX, KaK Ka4yeCcTBO Nuua,
€CTb BO3MOXHOCTb NOCTYNaTb NPOU3BOSIbHO, HE HapyLlasa 3akoHHOM cBOBOAbI APYruX; BO -
BTOPbIX, KaK Ka4eCcTBO [OEWCTBUS,, OHO O3Ha4YaeT COBMECTMMOCTb Hawewn cBoboabl co
BceoOwlen 3akoHHOM cBOGOOOK; B - TpeTbuX, Kak cobpaHme 3akOHOB, OHO €ECTb
COBOKYMHOCTb YCMOBWUI, MPU KOTOPbIX Bceobliad coBOKynHaa cBoboga Bo3MoxHa” [39,
c.22].

B topuanyeckon Hayke C JaBHWUX MOP NPUHATO pa3gendatb NpaBo Ha OObEKTUBHOE U
cyObeKkTuBHOEe. “OTU ABa MOHATUA COCTaBMSAKOT BEHEL, COBPEMEHHOM Teopun npaea,
HamBbICcLlee 1 nocrnegHee ee ob6o6weHune... O6a OHM CTONb Pa3nuyHbl MO CBOEN Npupoae,
4YTO He noaJalTca NOoABEAEHUIO Nog Kakoe-nubo BbiCcliee poaoBoe noHATve. [Ons
KaXK[oro n3 HMUX CcyLLecTByeT CBOW BbICLUNA U CAMOCTOATESNbHbIN POLOBOM MOMEHT. VIHbIMK
cnosamu, TO, YTO FMOAN UCTOPUYECKM CHUATaANM U CYATAKOT MPaBOM, HE MOXET CHyXUTb
maTepuanom ana obpasoBaHua eguHoro onpegenenus” [1, c¢.156]. H.H.AnekceeB B
Hanbonee kaTeropyyHonm PopMe U3NOXWUI TOCMOACTBYIOLYIO TOYKY 3pEeHUs Ha ITOT
Bonpoc. EAMHCTBEHHBIM 3(hEKTUBHBIM CNOCOBOM €€ ONPOBEPXKEHNS MOXET ObITb TOMBKO
KadecTBEHHOe onpeaeneHne noHATnsa “npaeo”, obobarouiee B cebe obe aTn kateropuu.
Hac He oOmMKHO OcTaHaBnMBaTb TO, YTO HEKOTOPbLIE aBTOPbI CYMTAIOT, YTO “He MOryT BbITb
onpasAdaHbl NOMbITKN 06beanHUTb O6bekTUBHOE U CYyObekTMBHOE npaBO eauHbIM
NOHATMEM npaBa, MNOCKOMbKY 3TW SABMEHUA fexaTr B pasHblX MSIOCKOCTSAX MNPaBOBON
peanbHocTn” [85, €.252].

YKasaHHbI KaTeropmyecknin nogxon pacuyneHsieT npaBoBYK OeWUCTBUTENbHOCTb Ha
ABe COoCTaBnfawLmMe: B OAHOM BUOATCA yCcTaHaBnmBaemble obuieobssaTernibHble HOpMbI, a
B OPYrom - BCE, CBf3aHHOE C WX peanusauuen, Te KOHKPETHble BO3MOXHOCTH,
NOMHOMO4MS, AEUCTBUS, KOTOpbIE MOAN MOryT npeanpuHnumMaTb Ha OCHOBE U B npeaenax
3TUX HOPM.

MpaBo Kak HopMa (3aKOH) WU NpaBO Kak BO3MOXHOCTb WKW YNPaBOMOYEHHOCTb
cybbekToB BecTn cebsa M3BeCTHbIM 06pa3oM B pamKax 3TUX YCTAHOBMEHWA - BOT CyTb
pasrpaHnUYeHns npaBa Ha 06BHEKTUBHOE U CyObeKTUBHOE. [1paBo B 06BHEKTUBHOM CMbICHE -
3TO 3aKoHOAATENbCTBO; MNPaBO Xe€ B CYOBbEKTUBHOM CMbICIe - 3TO T€ KOHKPETHble
BO3MOXHOCTW, npaea, TpeboBaHus, NpuUTA3aHWs, KOTOpble BO3HWKaKT Ha OCHOBE U B
npeaenax aToro 3akoHogaTenbCTBa.

3ameyaTenbHo, YTO NpuHATOoe Hamu onpefenenne E.H.Tpybeukoro obbeauHsieT B
MOHATUWN NMpaBa ero CyOBHEKTUBHYIO U OOBHEKTUBHYIO CTOPOHbl. O6beanHSEeT OpraHUyHO U
HepaspblBHO. [1paBoM 4ABNSETCA TOMbKO Ta 4YacTb BHelwHen cBoboabl, KoTopas
npeaocTaBrnieHa u orpaHudeHa Hopmon. (B ganbHenwem Mbl TOAPOOGHO MOroBOPUM U O
npegocTaBneHnn, n o6 orpaHuyeHun). Ho n Hopma HyXHa M CyLecTByeT MNOCTOSbKY,
MOCKOSbKY OHa NpeaoCTaBnsAeT U orpaHnu4MBaeT BHELWHO cBoboay. Hu cama Hopma, Hu
oTaenbHO cBoboaa He aBnsATCA nNpaBoMm. [paBo poxaaeTcsa TOMbKO OT UX COeAMHEHUS U
CyllecTBYyeT, NnoKa CyLlecTByeT UX eOQuHCTBO. HeT oTaenbHoro ob6bLEKTMBHOrO npasa U
OTAEeNbHOro cybbekTMBHOro npaesa. ECTb npaBo, KOTOPOE poxaaeTcs OT COeQUHEHUSA ero
06BbEKTMBHON 1 cybbekTnuBHOM Yacten. lNMprnyem, B 9TOM HepaspbiBHOM TaHAEME BeayLlen
ABNSIETCHA BHELLHAS cBobofda cybbekTa, T.e. yacTb cybbekTMBHas. OObekTMBHaAA 4acTb
3aHUMaEeT MOAYMHEHHOE MONOXEHNE, MOCKOSIbKY OHa HY)XHa TONbKO ANs TOro, 4Ttobbl
NpeaoCcTaBUTb U OFPaHUYUTb YacTb CyObekTuBHY. OfHako, U CybbeKkTMBHAs 4YacTb He
MOXET CyLeCTBOBaTb OTAENbHO, T.K. OHa MOSBNAETCA TONbKO B pe3ynbTaTe eé
NpeaocTaBneHNss U OrpaHUYeHnsa YacTbio OO6bEKTUBHOW. VIMEHHO MO3TOMY HenpaBUIbHO
roBoputb 06 OOGBHLEKTMBHOM W CYyOBLEKTMBHOM MnpaBe, HO MOXHO paccMaTpuBaTb €ro -
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MpPaBo - CO CTOPOHbI OGBEKTUBHOWM, CO CTOPOHbI Er0 POPMbI, TO ECTb B COBOKYMHOCTU Er0
HOPM, U CO CTOPOHbI CyObEKTUBHOWM, CO CTOPOHbI Er0 COAEPXKAaHUS, T.. TeX INEMEHTOB
BHELLUHe cBo6oabl, KOTOPbIE 3TUMU HOPMaMu NPeaoCTaBIEHbI M OrpaHUYEHbI.

Ona Toro, 4tobbl ObITb YyBEPEHHbLIMW B aAOEKBATHOCTW HALLEro onpeaeneHus
onpegensaeMomMy MoHATUI0O HeOBXOAMMO NPOBEPUTL €ro Ha Copa3MepHOCTb (NpaBumno 2).
Bo-nepBbix, HE ABNAETCS N Halle onpeaeneHne CAULWKOM LUMPOKMM, T.€. HE BKIo4aeT
N OHO B cebA 3NeMeHTbl, He OTHOCSLLIMECS K MOHATUIO NpaBa.

MaBHbIM  MNOAO3pEeBaeMbiM  Ha  HECOPa3MEPHOCTb  JNIEMEHTOM  sABMsSieTcs
HPaBCTBEHHOCTb. Llenbii psag aBTOpoB HEOAHOKPATHO MbiTanncb OTOXAECTBUTL 3TU OBa
NOHATUA. W 3TO He cnyvamHo, T.K. CYLLECTBYET MHOXECTBO HPaBCTBEHHbIX HOPM,
OrpaHNYMBaOLLNX NPOU3BOS OOHUX MWL, NO OTHOLWEHU K ApyruMm. OOBLen3BecTHO, YTO
HPaBCTBEHHbIE HOPMbl COBPEMEHHOro obuiecTBa 3anpewarT ybueaTb, BOpoOBaTb,
HaHOCUTb nobou n 1.n. CnegoBaTenbHO, HPABCTBEHHbLIE HOPMbl OrpaXk4arT BHELLHIOH
ceBobogy nuu, OT Hacunust U MHbIX NPOSABMEHUM npou3Boria. 3aMeTum MOmnyTHO, YTO B
TakoMm Crlydae HpaBCTBEHHast HOpMa OObIYHO MOAKPEeNnnseTcsa NpaBOBOW, KOTopas Toraa
HeceT B cebe M HpaBCTBEHHOE, WU nNpaBoBOoe coaepxaHue. OgHako, [aneko He Bce
NpaBoOBbl€ HOPMbl HPABCTBEHHbI MO CBOEMY COOEPXKAHUIO, U YXKEe B 3TOM CMbICie 00beMbl
MNOHATUI NpaBa N HPABCTBEHHOCTU HE COBMNagatoT.

C p[pyron CTOpPOHbI, [aneko He BCe HPaBCTBEHHblE HOPMbl MMEKT MpaBoOBOE
3HayeHue, T.e. 3HaA4YeHMe npenoCTaBNEHUs WNU OrpaHUYEHNa BHELIHeNn CcBObOAbI.
Hanpumep, BceM Wu3BECTHO, 4YTO nratb Hexopowo. OpgHako, cama no cebe noxb,
MOCKOJSIbKY OHa He MPUMHOCUT HWKOMY Bpeda, He eCTb HapylieHue cBoboabl Kakoro-nmbo
nvua, cnegoBaTenbHO, Takas NoXb He eCTb HapylleHue 4Ybero-nubo npasa. Bmecte ¢
TeMm, cneundudeckun BUA JKN - KrneeseTa ABNAeTCA HapyLeHWEM He TOSMbKO HPaBCTBEH-
HOCTW, HO W NpaBa, T. K. SAABMSETCA NPsiIMbIM MOCAraTeNnbCTBOM Ha BHELUHIOW cBOboay
KOHKPETHOro nuua, Ha ero csobofy OCyLLeCcTBATbL BCe Te LeNnn, KOTopble npegnonaratoT
ero pobpoe wums. HpaBCTBeHHOe npaBuno, 3anpellatollee KneseTy, HECOMHEHHO,
3akrnoyaeT B cebe NpaBoBOWN ANIEMEHT.

BwmecTe ¢ Tem, HeTpyaHO yb6eanTbCs, YTO BCe HPaBCTBEHHbIE npasuna, Tpebytowme ot
yenoseka onpeaeneHHoro BHYTPEHHEro COCTOSIHUS, Hanpumep, no6su,
AobpoxenaTenbHOCTU, yBaXXeHUSA K GrvxHeMy, 6eCKOpbICTHON NpeaaHHOCTU AONry 1 T.n.
He umeloT B cebe npaBoBoro anemeHTa. Camo no cebe BHYTpeEHHee COCTOsiHME Nboro
yenoBeka He 3aTparMBaeT BHellHen cBo6OAbl APYroro nuua M He MOXET ChyXuTb
cogepxaHnem ero npaesa. Ecnu mbl 1 roBopMM 0 YbeM-TO npase Ha NoboBb, yBaXeHue,
GnarogapHOCTb, TO B 3TUX CrOBax OTCYTCTBYET NMpaBoOBOM CMbIcn. [axe ecnu KTo-nmbo
HEeHaBMOUT OPYroro 4yenoBeka, 3TOMy qpakTy He MOXeT ObiTb JaHO MPaBOBOM OLEHKU A0
Tex nop, Noka HEHaBUCTb HE NPOSABUTCHA B KOHKPETHbIX OENCTBUSX, YXKe X0Ta Bbl noTomy,
YTO O 3TOro MOMEHTA O CyLLEeCTBOBAHUN 3TOM HEHABUCTU Mbl HE 3HAEM.

HpaBcTBEHHOCTbL Bcerga npeanonaraet Aese cocrtasnswowme. OgHa M3 3TUX
cocTtaBnsowmx obpauwjaetcsa Kk cBobogHoM Bone, K 4YyBCcTBam 4enoBeka. OHa Bcerga
rOBOPUT O TOM, Kakue, C NO3NLMN HPABCTBEHHOCTH, XXenaHus, YyBCTBa XOPOLLUM, a Kakune -
Hexopowu (NbuTb — XOPOLUO, XaneTb — XOPOLUO ...peBHOBATb — HEXOPOLUO, XenaTb
cMepTM — Hexopowo ...). OHa ykasblBaeT 4erioBeky, Kakme Wu3 ero xenaHuu
HPABCTBEHHOCTb CYMTAET XOPOLIMMMK, a Kakume — HexXOopoLMMu, HenpaBuibHbiMU. OHa
obpalleHa K 4YyBCTBaM 4enoBeKka, BOCMUTbIBAET €ro Hpaebl W, MO OnpeaeneHuto
A.KyHuubliHa, coctaBnseT HpasoyyeHue [39, c.6].

BTopas cocrtaBnswowas obpawaeTtca K pasymy venoeka. OHa roBoput O TOM, 4TO
4YenoBeKk OOIMKEeH Aenatb, a YTO — He AormkeH. OHa ykasbiBaeT 4YenoBeKy, KakMe M3 ero
AENCTBMA HPABCTBEHHOCTb CYMTAET XOPOLIMMW, NPaBWUIIbHBbIMK, @ KakMe HEXOPOLUUMU,
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HenpasWibHbIMU U Ha3blBaeTCs npaBoyyeHnem [39, c. 6]. “HpaBoyyeHne cknoHseT nogen
K jobpogetenu, npaeso — K cnpasegnmesoctn” [39, c. 10]. Ecnn 66l ewe Ham, NOASM, TOYHO
3HaTb, YTO ecTb crnpaBeanueocTe! (Bnpoyem, cm. Akcuomy 7).

3 ckazaHHOro Bblle MOXHO caenaTb BbiBO4 O TOM, YTO HPABCTBEHHOCTb NpeTeHayeT
perynupoBatb U BHYTPEHHEE COCTOSIHME, N BHELLHEEe MOBEeAEHMe 4enoBeka, B TO BpeMs
KaKk npaBO perynmpyeT WCKIKYNTENBHO €ro BHewHee noBegeHne. CoaepxaHnem
HPaBCTBEHHOCTU sBNsieTCA [obpoaeTenb, a COAEpXaHMEM MnpaBa - WCKMIOYUTENBHO
BHELWHAs cBoboaa nuua, ero 4encTeus.

Takum obpasom, cdepbl nNpaBa W HPABCTBEHHOCTM B 3HAYUMTENbHOW Mepe
nepecekaroTcs, HO, BMECTe C TEM, UMEIOT 1 HecoBnagaLmne obnactu.

Kacasicb BOMpOCOB CyLHOCTW npaBa, Mbl BblHY>XAEHbl YAENATb 3HAYUTENBHOE MECTO
paccyXaeHnsM 0 HpaBCTBEHHOCTU. W 3TO He cnyyaunHo, T.K. TeCHas B3aMMOCBSA3b (XOTSA U
He TOXOECTBEHHOCTb) 3TUX MOHATMI odeBuaHa. “Kak gobpble HpaBbl, ANA TOro YTO6bLI
COXPaHUTbCS, HYXOATCA B 3aKOHaxX, TOYHO TaKKe M 3aKOHbl, Ans TOro 4YTobbl OHU
cobnoganucb, HyxgawTca B [0ob6pbix HpaBax” [45, ¢.352]. Bpsag nn  KTo-HUBYAb
OCMENUTCA OCNOPUTb YTBEPXAEHME O TOM, YTO NPAaBOBbIE MHCTUTYTbl OOSDKHbI CAYXUTb
HPABCTBEHHbLIM LIENISIM, @ NpaBo B LIESIOM LOSMKHO ObiTb NOAYMHEHO Uenam fobpa wu
cnpaBeanueocTu. Bce npaButenu, KoTopble Ha MNPOTSXKEHUM MHOTMX BEKOB Obinu
€ONHCTBEHHbIMM WCTOYHUKaAMM MO3UTMBHONO NpaBa, OT XaMmypanu [0 Halux OHeW,
onupanucb Ha asTopuTeT bora u cnpasegnuBocTu. “MeHsi, Xammypanu, CriaBHOro
©0robos1I3HEHHOrO KHA34, AN TOoro, Ytobbl AaTh CUSATb CNPaBeasIMBOCTM B CTpaHe, YToObl
norybute 6€33aKOHHbIX U 3MblX, YTOObI CUITbHOMY HE MPUTECHATb cnabblx, YTobbI A, Kak
0or conHua, cBeTa 1 NpaBoCyans BOCXOAWN Hapg xutenamu Akkaga M oCBellan cTpady, -
npussanu born Heba n 3emnn” [105, ¢ 150]. Ha Pycn mHorve m3 gowepumnx Jo Hac
NaMATHUKOB NpaBa Tak U HasbiBanuch - “npaeapbl”. ECnv npaBo B TOM BUAE, B KOTOPOM OHO
CyuwlecTByeT cenyac, He BMNOMHe COOTBETCTBYET 3TUM LUensaMm, TO BO3HUKaeT
KaTeropudeckoe TpeboBaHMe yCTpaHUTb Takoe HecooTBeTCTBME. Tak nnu nHadve “npaso’
AOJDKHO cTaTh “‘npaBOon” - B 3TOM 3aKIl0MaeTCHa ero rnmaBHaa uctopmyeckasa 3agada. Ha
NPOTSXKEHUM BCEN CBOEN MCTOPUMN YENTOBEYECTBO MMEHHO TaK U NOHMMArO 3Ty 3agadvy.

MpeacraBneHnsi 0 HPAaBCTBEHHOM N 6€3HPABCTBEHHOM CUITbHO Pa3HATCA BO BPEMEHM
n npoctpaHcTBe. Kaxgoe obLecTBo B CBOEM pa3BUTUN (€CIU, KOHEYHO, OHO Pa3BMBaETCH,
4yTO SABNAETCA NPeaMeTOM OTAENbHOr0 UccnegoBaHuWs) MpPOLWO  OrpoOMHbIA  NyTb
POPMNPOBAHNA CBOUX HPABCTBEHHbLIX maeanoB. Koraa-to, HECKONbKO ThiCAY NieT TOMy
Ha3agd, NpoBO3rnalleHne HpaBCTBEHHON HOPMbI “OKO 3a OKO, 3y0 3a 3y6” GbINO rMraHTCKUM
Luarom Brepea no CpaBHEHUIO C MpeaLecTBOBaBLUEN HPABCTBEHHOMW YCTAHOBKOW “KU3Hb
3a OKO, XM3Hb 3a 3y6”. B 3akoHax “crnaBHOro 60robosa3HeHHOro” Xammypanu cMepTb eaBa
N He camoe NonynsipHOe HakasaHwe. A Bedb Korga-to, euwe paHblle, U 3Ta, yXKacHas C
BbICOTbl HALLEro CerogHAWHero NOHMMaHus, yctaHoBka Obina HpaBcTBeHHoW. Ho cerogHs
Aake yCTaHOBKY “OKO 3a OKO” Mario KTO M3 Hac BCNyX HAa30BET HPABCTBEHHOM.

He wmeHee pa3HOOOpa3HO BbIMAOAT HPABCTBEHHblE YCTAHOBKM UM MO UX
pacnpegeneHunio 'y pasHbix HapogoB. He Oygem roBoputb 06 3K30TUYECKMX ANA Hac
Hapogax - nurmeax Adpukn unm abopureHax AscTpanuu, kyga 6onee 6nuskue
reorpadudeckn esponenckue Typums, peumns, AnbaHna moryT gatb mMaccy npMmepos
0e3HpPaBCTBEHHbIX C HaWeEeN TOYKM 3pPEHUsl, HO BMOJSIHE HPABCTBEHHbIX A4S
cooTBeTCTBYlOLLEro obllecTBa YCTAaHOBOK. OTO BOBCE He O0O3HavaeT, 4YTO Kakoe-TO
o6LWecTBO MOXHO HasBaTb Horiee HPaBCTBEHHbLIM, @ KakOe-TO - MeHee HPaBCTBEHHbIM.
OTO O0O3HavaeT TOSMbKO TO, YTO HPaABCTBEHHOCTb (3TUKA, Moparnb) - WCKIYUTENBHO
06LEeCTBEHHbIV NMPOAYKT, NPUYEM COBEPLLUEHHO NPUrOAHbLIA TOMBKO Ans Toro obuiecTsa u
TOro BPEMEHN, BHYTPU KOTOPbIX OH pasBMBancs u gencTByeT. M korga mMbl paccyxgaem o
COOTHOLLIEHNN NpaBa N HPABCTBEHHOCTU, Mbl MOXXEM CpaBHMBaTb NpaBO OAHOW CTpPaHbl C
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npaBoM ApPYronv, HPaBCTBEHHOCTb B OAHOW CTpaHe C HPaBCTBEHHOCTLKD B APYron, HO Mbl
He MOXeM CcpaBHMBaTb MNpaBO OfHOro obuwiectBa C HPaABCTBEHHOCTbIO Apyroro. [Ons
CpaBHEHUSA U BbISBMEHNST 3aKOHOMEPHbIX CBA3EW 3TUX ABYX MOHATUW Mbl BCerga LOMKHbI
paccmaTtpmBaTb UX MPUMEHUTENBHO K OOHOMY M TOMY e OOLLEeCTBY, MHA4Ye Ham TPyOHO
OyneTt m3bexaTb napagokcanbHOW CUTyauuu, Npyu KOTOPOW, Hanpumep, npaBo Poccum
NpUOEeTca COOTHOCUTbL C HPABCTBEHHOCTLIO KaHHMbBanos Hoson 'BUHewN.

Hawwn npegctaBneHnMss O HPaBCTBEHHOCTM COOTBETCTBYIOT Hadany KoopauHaT
nonuTuyeckoro npoctpaHctea (ugeu 1-4-7). NMpaBuNbHOCTL Halwlero Bblbopa KOCBEHHO
NOATBEPXAAETCA ABMXKEHNEM YernoBeyecTBa Kak Lerioro MMEHHO B 9TOM HarpaBieHuu.

NTak, npoaHanu3npoBaB COBMECTHO MOHATMA HPABCTBEHHOCTM W npaBa, Mbl
BbIHYXXAEHbl MPU3HaTb, YTO HN NPaBO HE ABNSAETCA 3NIEMEHTOM HPABCTBEHHOCTU, HU, YTO
ewle 6onee BaXHO, HPABCTBEHHOCTb He ABNAETCA anemeHTom npasa. Oba 3Tu NoHATUS
nmeroT obLlyto, nepecekawwyocs obnacte onpegeneHusi, Ho oba oHM umetlT (MoryT
MMeTb) U camocTosTenbHble obnactu. Korga-Hubyap, korga npaBo cTaHeT abcontoTHO
HPaBCTBEHHbIM (€Crnu, KOHEYHO, 3TO Korga-HMbyab CryymTCs), OHO CTaHeT 3feMeHTOM
HPaBCTBEHHOCTU, HO Aaxke B 3TOM Crlydae HpPaBCTBEHHOCTb, Kak 6onee LnMpokoe NoHATue,
He CTaHeT 3rIeMeHTOM npasa.

Takum o6pa3om, HPABCTBEHHOCTb SABMASIETCH CAMOCTOATESIbHBbIM MOHATMEM, U Mbl
NpaBOMEPHO He BKYMIM €€ B Ka4ecTBe dfieMeHTa B Halle onpeaeneHune npasa.

Crnepgyrowmm  “nogo3putesibHbIM” 9NIEMEHTOM C TOYKM 3pEHUA BO3MOXHOM
Hecopa3MepHOCTU HaLlero onpeaeneHns, SBMsSeTCs 3aKOH B CAaMOM LUMPOKOM MOHUMaHUK
3TOro TepMUHa, Kak nobasa nucaHas Hopma, CaHKLMOHUPOBaHHasA BNacTbio. TO, YTO NpaBo
N 3aKOH SBMAIOTCA POACTBEHHLIMU MOHATUAMU elle Gornee Oo4eBUOHO, YEM B OTHOLLEHUU
npaBa 1 HpaBCTBEHHOCTU. Halwa 3agaya onpegenvTb, He SIBMSeTCS N NPaBoO 3f1IEMEHTOM
3aKOHa, He ABMSATCH N NPaBO M 3aKOH TOXAECTBEHHbIMU NMOHATUSMU U HE ABNSETCH Nn
3aKOH 3r1IeMeHTOM npaBsa Hapsady ¢ ApYrMMu anemMeHTamu.

MHeHVe O TOM, YTO 3aKOH 3TO M eCTb NpaBo, JOCTAaTOYHO PAacrpOCTPaHEHO U MOrIO
Obl ObITb BEpPHbIM, ecnu Bbl He BbINO HUKaKUX ApYrnx opM MpPOsSIBNEeHMs npaBa. Takux
dopmM, KOTOpble MNpW MOMOLLUM HOPM MPedoCTaBnsann U orpaHndmBany Obl BHELLHIOK
cBoboay oTaenbHbIX nNuy. (3amMeTm NOnyTHO, YTO ecnu Bbl 3TO MHEHWE ObINO BEPHbIM,
Torga abcontoTHO npaB 6bin Obl A.MM.Kosenbckuin, koTopbit TpeboBan HasbiBaTb
COOTBETCTBYIOLLYIO HaYyKy He ropucnpygeHuuen, a neaucnpygeHunen [34, c.28]). OgHako,
Takue popmbl ECTb.

NcTtopnyeckn Hambonee papeBHen (HOPMON NPOSBNEHUA npaBa cTtanu obkiyau,
CKrnagbiBaBLUMECH B TeX WM WHbIX 4enoBeyeckux coobuiectBax. 3TM 00bl4au
cknagbiBanucb camm cobon, B pedynbTaTe MHOrOKPaTHOrO NMOBTOPEHUSA CXOXUX CUTYaLMMN.
Mpuyem ob6aA3aTeNbHOCTL UX cobBnoAeHUs onupanacb Ha aBTOPUTET KOHKPETHOW
o6LecTBEHHON cpeabl, a OTCYTCTBME [OCYOAPCTBEHHOW Bnactu B 06Llenpu3HaHHOM
cerofiHs MOHMMaHMM 3TOro TEPMUHA He NPEenATCTBOBasIo NOAAM MOAYNHATECH U3BECTHLIM
MM HOpMaMm, 3akpenneHHbiM B obblvasax. Ewe B Xl Beke .BpakToH gan obblyato Takoe
onpegenenue: “O0blMan e - 3TO TO, YTO MHOr4a WCMONHSAETCA KaK 3akoH B TeX
MECTHOCTSIX, F4e OH YTBEpAWNCs BCreACTBME [OMroro nonb3oBaHuA u cobniogaeTcs
NoAo6HO 3aKOHY, NOTOMY YTO ANUTENbHOE MOMb30BaHWE M Obbl4a MMEKT HE MEHbLUYIO
cuny (dem 3akoH)” [7, c. 133]. Hayka 3HaeT MHOro NpuUMepoB, Korga YreHbl CoObLLecCTB,
NULLEHHBbIX MPU3HAKOB rOCYAapCTBEHHOCTM B €€ COBPEMEHHOM MMOHMMaHuu, BCe Xe
NOAYMHASNIUCE KOHKPETHbIM MNPaBOBbIM HOPMaM, KOTOpblE CIIOXMAUCbL camn cobon U
npuobpenu 3HayeHne npaea, 3akKpenuBeLUUCL B Buae obblyas.

‘Camm cobon” - TONMbKO B TOM CMbICE, YTO y Takux oOOblMaeB, B OTnu4yMe OT
YyCTaHOBMNEHW NO3UTUBHOIO Npasa, HUKOr4a HEBO3MOXHO YCTaHOBUTbL aBTOpcTBa. Ho 310
He O3HayaeT, YTO Yy Takmx obbl4aeB He ObINIO HUKaKOW NPUYMHBLI ANA WX BO3HUKHOBEHMS.
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HanpoTuB, cornacHo y4eHuto NyxTbl, 0QHOro U3 BUOHbIX NpeacTaBuTenen NCTopnuyeckomn
LLUKOSbl, B OCHOBE OPUANYECKOro 00bl4aa NexuT He 6e3gyLlHbIi aBTOMaTU3M MPUBbIYKNA,
HO MNOMHOe cMmbicna “HapogHoe YybexaeHune” [67, c. 146] nnu 4YyBCTBO BHYTPEHHEN
HeobX0aUMOCTU - MO YYEHUIO OCHOBaTenNs 3Ton wWkonbl - CaBuHbW. cTopudeckas Lwkona
BCerga HacrtamBana Ha pasyMHOM CyLecTBe topuaudeckoro obbidad. B aTtom ecTb
onpefeneHHbIn CMbICA, MOCKOSMbKYy 0083aTenbHOCTb  NpaBusl, 3aKpenuBLUMXCA B BUAOE
obblvasi, obycnoBnmMBaeTca TemM, 4YTO OHM B TeyeHMe Oonee wnn MeHee
NPOAOIKNTENBHOIO BPEMEHMU Bblpaxkanu npeobnagawowme npegcraBneHuns
OpraHnU3oBaHHOW Trpynnbl JiloAen O OOSMKHOM W He [OOSMKHOM. Ha HU3WKMX CTyneHax
NCTOPMYECKOro pasBuTUSl BCE HOPMbI NpaBa BOOOLLE BO3HMKANN U 3aKPENNANMCb MMEHHO
Takum o6pas3om, T.K. MpaBO Havano CylwecTBOBaTb 3HAYUTENbHO paHblue, 4Yem
o6pas3oBanocb rocygapctBo B COBPEMEHHOM MOHWMAHWW 3TOrO0 TEPMUHA, T.€. paHblue,
4YyeM BO3HMKNA hopmanbHas Bnactb. bonee Toro, cama BnacTb (rocyfapCTBO) B KayecTse
NOCTOSIHHOIO yuypexaeHuss oba3zaHa ceBomm obpasoBaHMEM B TOM 4ucre n obblvato, T. e.
NpMBbIYKE IOAEeN NOBMHOBATLCA TOMY WM MHOMY BOXAW. [la M He TOMbKo Ha
NepBOOLITHBIX CTYNEHAX Pas3BUTUSA KyNbTypbl, - Y LMBUIN30BaHHbIX HAPOAOB TOYHO TaKXKe
CyLWlecTByeT MHOrO npaBwus, MOMYyYMBLUMX 3HAYEHWEe npaBa He B cuny npeanMcaHus
3akoHogaTend, a B CuUny [OOMTOBPEMEHHOIO U e4MHOOOPAas3HOro NPUMEHEHUs, uHadve
roBopsi, B cuny obbivas.

B rmybokom cpeaHeBekoBbe, Korga B EBpone 6bino MHOXECTBO “Koponen”, oT HUX
TpeboBanocb He M3gaBaTb 3aKOHbI, T.€. TBOPUTb HOPMbI MpaBa, a OXpaHsaTb obblvau, T.e.
obecneunBaTtb MCMOMHEHME YXKEe CYLLECTBYIOLUNX U 3aKPENNEHHbIX B 00bl4asix HopM. Uwm,
3TUM cpefHEeBEKOBbIM “Koponsam”, BoobLle ObINo BeCbMa 3aTpyaHUTENbHO (ecnn BoobLue
BO3MOXXHO) BBOAUTb Kakne-nnbo nepemeHbl 40 TOro, Kak NoTpebHOCTb B TakMx NnepeMeHax
cthopmmpyeTcs n cospeeT B Hegpax obuiectBa. IMEHHO 34eCb, B 9TOW MCTOPUYECKON
NamMsaTh, KOPEHUTCA npeacTaBneHMe O TOM, YTO NpaBO AOSMKHO NMWb crnegoBaTb 3a
N3MEHEHNSIMN B OOLLECTBEHHOM CO3HaHUW. [peacTaBneHmMe 0 TOM, YTO 3akoHogaTenb (B
4YaCTHOCTU, KOPOSib) MOXET BbICTyNnaTb €4UHOMUYHbIM TBOPLOM NPaBOBbIX HOPM, CTaso
NPOSIBNATLCA Ha Tepputopun cpeaHeBekoBon EBponbl Tonbko B X-XI Bekax U OOBOMNbHO
ObICTPO NpeBpaTUOCh B “04eBUOHYO UCTUHY”. peacTaBneHne 0 TOM, YTO KOpOnn camu
TBOPAT 3aKOHbl M MOTOMY OHW BblllE 3aKOHOB, a 3a CBOM [OEWCTBUS OHW HECyT
OTBETCTBEHHOCTb TONMbKO nepea borom, yctonumBo npogormkano 6biToBaTb €LWE u
HECKONbKUMW CTONETUAMM MO3XKeE.

Kaxgbih Hapod v Jaxe Kaxaasi KOMMNakTHO MpoXuBarlwaa rpynna nogen nmeet
Oonbloe KONMMYecTBO pas3HoOOpasHbix oOblMaeB. Bce nu 3tm obbldam cocTaBnsawoT
copgepxaHue npaesa? O4yeBnaHO - HeT. Bpag nu Kk obbl4asim, COCTaBNSOWMM COAEpPXXaHMe
npaBa, MOXHO OTHECTW obbl4an CHMMAaTb rofloBHOM yOop Npu Bxoae B nomeuieHue. Mnm
o6bl4an KpecTuTbCs BO BpeMsi rpo3bl. Mnn obbivan HagesaTb 6enbivi rancTtyk K dopaky u
YEPHbIN - K CMOKUHrY. YenoBek, NOCTynawLwWmin nHaye, YeM NpeanucbiBaloT nepedmncreH-
Hble 1 NogoOHbIE UM 0OblYaun, He SBNSETCA HapyLumMTenem Ybero-nmbo npasa.

Ho ecTtb u gpyrne obblyaun, XoTa U HE NoAAePKMBAEMbIE, a MHOrAa AaxXe OCyXaaemble
rocyaapCTBEHHOW BNacCTblo, HO, TEM HE MeHee, coaepxawme B cebe npaBoOBble HOPMbI.
TakoBbl, Hanpumep, obblvan 3alWmnTbl YECTM HaA Ayanu, obblban Hadana pbiOHOM NOBMK
NN OXOTbl HE paHee onpeaeneHHOro BpemMeHu, obbivanm KpoBHOM MecT 1 T.n. Mpn aTom
COBEPLUEHHO HEBaXHO, MOYeMy rocyfapCTBO He nojaepXxvBaeT CBOEW HOPMOMW TaKoun
o6bl4arh — NOTOMY NK, YTO CYUTAET €ro CrAULIKOM HEe3HauMTeSlbHbIM WK MOTOMY, YTO
cuMTaem ero BpefHbiM. BaxHO apyroe - Takon oObl4an npegocTaBnisieT U orpaHnYMBaeT
csoboay AencTBUn Noaen.

O6blyHOe npaBo BecbMma 3GPEEKTUBHO MPU PEryriMpoBaHMM OTHOLUEHMKA B MarbiX
counymax unum B y3kux cepax geatenbHocTn. C yBenvyeHMeM apeana couuyma unu
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pacLmpeHmem cepbl AeATENBHOCTM 3FEKTUBHOCTL 06bIYHOrO Npasa nagaeT. NpuynHa
TaKoro nageHusi - HapacTaHue pasnUYnn B YCIOBUSAX XXU3HU UMW YCIOBUSIX AEATENbHOCTU
N, KaKk crneacrTeve, noteps eamHoobpasns BOCNPUATUSA TEMU, HA KOFO pacrnpoCTpaHseTcs
TOT UNN NHOW OBbIYan.

C passutMeM UMBUMM3ALMM KONMUYECTBO HOPM OObIYHOrO npaBa MOCTOSHHO
COKpallaeTcs oT4acTu MOTOMY, YTO OHM MOrMOLWAKTCA rOCy4apCTBEHHBIMU HOPMamM,
OT4acTN NOTOMY, YTO OTMUPAIOT camun 0Obl4an. B GONbLUMHCTBE COBPEMEHHbIX Pa3BUTbIX
rocygapcts Ha Jono obbldas BbiNagaeT CKPOMHAA pofib - 3anofiHeHue npobenos
3akoHogaTtenbcTBa. HO cerogHsALWHSAS CKPOMHOCTb 3TOW PONv B TEOPETUYECKOM CMbICIe
HEe MOXEeT nepeyepkHyTb CyLleCcTBOBaHWA TakoM dopmbl npasa. bonee Toro,
3akoHogaTtenb, MOHMMas  HepaspewumocTb  3ajayuM  OxBaTuUTb  Bce  cdpepbl
XN3HEeOEeATeNnbHOCTU, BCe cdepbl BHewwHen cBoboabl, MO BO3MOXHOCTM, 3akpennset
NpaBO Ha cyllecTBoBaHWe obbiyasa. Tak, Hanpumep, paxaaHckui Kogekc PP (ctatbs 5)
3akpennseTt obbldan genosoro obopoTa B KavyecTBe Mnoanexaillen NpUMMEHEHU0 HOPMbI
npaBsa, XOTb OH N He CPhOPMYNMpPOBaH B 3aKOHOOATENbCTBE.

NTak, Mbl onpegenunu, 4To NpaBo BKNOYaeT B cebs kak MMHMMYM ABa 3feMeHTa:
3aKOH 1 obbivan. CnegoBaTenbHO, MPaBO He SABNSAETCA HU 3NIEMEHTOM 3akoHa, HU
TOXOECTBEHHbIM eMy noHAaTnem. O6a 9TM anemeHTa, 3akoH W 00blban, Kak
NpeaocTaBnAlLWLME U OrpaHNyYMBaloLLMe BHELLHIOK CBODOAY, OYEeBUOHO OTHOCATCH K
npaBy. Ho n uMn nepeyveHb 3arieMeHTOB NpaBa He ucyeprbiBaeTcs.

N oOblyai, n 3aKOH BecbMa WHEPUMOHHbIE hopMbl npasa. [ns Toro, 4Todbl HOpMma
3aKkpenunacb B Buae obblyas, cuTyauud, onucbiBaemMasi MM, [LOMKHA MHOrOKpaTHO
nosTopuTbCA. [AnA Toro, 4Tobbl HOpMa 3akpenunacb B BUAE 3aKOoHa, OpraH, UMerLmMn Ha
3TO NpaBO, JOSMKEH OCMbICINTE HEOOXOAUMOCTE MNOSABNEHNA HOPMbI, COOPMYynMpoBaTh ee
M NPUHATbL NO YCTaHOBREHHOW npoueaype. VI onsa toro, n gns Apyroro Heobxoammo
AOBOSIbHO MHOro BpemeHu. Mexay Tem, XU3Hb MOCTOSHHO  CTaBuT nepen NOAbMU
npobnemsl, A4ns pa3peLleHns KOTOpbIX Noka HET H1 obblvas, HK1 3akoHa. Ho npobnemsbl He
MOryT XaaTb ux nosieneHunsa. M He xayt. Takme npobnembl HaxogaT CBoe paspelueHne B
cyge. [Mo cywectBylowemy obuemMy TeopeTU4yeckoMy MpuHUMMY, CYy4 He MOXeT
YKINOHATLCA OT paspelleHnsa crnopa Mo fnpuynHe OTCYTCTBUS COOTBETCTBYIOLLErO Criyvaro
3akoHa unu obbivas. Cya obsizaH BbIHECTM peLLUEHME, HECMOTPst Ha Bce npobenbl B
3akoHopartenscTBe. Yto OH M genaet. B Takux cnydasix cyd paspewaet geno Ha
OCHOBaHWWM MpaBoOBbIX Ha4an, obLMX NPUHUMMNOB, HE HaweaWwnx NPSMOro BblpaXXeHus B
3aKoHodaTenbCcTBe.

Ewe oguH TeopeTtudecku npuHumMn TpebyeT, 4TOObLI BCE OAHOPOAHbIE Aena
paspellanncb Ha OCHOBaHUM OOHUX U TeX Xe npasun. [1oaTomMy paspelueHne OTAEeNbHOro
gena B cyde npy  OTCYTCTBMM  COOTBETCTBYIOLLErO  Cry4al  MOSMIOXEHUs B
3aKoHOAAaTeNbCTBE YCTaHaBNMBAET npeueneHT, T.e. obLlyio NpaBOBYKD HOPMY ONsi BCEX
nocnenylLwmx aHanormyHblx cnyyaeB. Takum obpasom, Cya He TOMbKO MPUMEHSIET 3aKOH,
HO M CO3daeT HOBble HOPMbI MpaBa, NpPUYeM Kak B [OMOSHEHWE K 3aKOHY, Tak U B3aMeH
Hero. CyaebHbIvi NpeLeneHT NpefoCTaBnseT U orpaHnYMBaeT BHELLHIOW CBODOAY N, Kak
HenocpeaCTBEHHO y4aCTBOBaBLUMX B JaHHOM cygebHOM gene, Tak U HeonpenenéHHoro
Kpyra nuu, KOTopble MOryT nonacTb B aHanornyHyo cutyauuio B dyayuiem. HecmoTpa Ha
TO, YTO B HEKOTOPbIX CTpaHax (Hanpumep, B AHrnuu) cyaebHbli npeueneHT oduumnansHo
NPU3HaeTCss MCTOYHUKOM npaBa, a B Apyrux cTpaHax (Hanpumep, B ['epmaHun unu
Poccun) He npusHaetcs, akTudeckm cynebHbin npeueaeHT Besae aBndeTcs
CaMOCTOATENbHLIM 3NIEMEHTOM Mpasa. Takum obpas3om, npaBOBble HOPMbI CO34aKTCHA
eLweé v NyTém npeueneHTos.

NTak, B npouecce Hawero aHanu3a Mbl OOHapyXunu, Kak MUHUMYM, Tpwu
camocToATenNbHblIE (POPMbI NMpaBa: 3akoH, obbl4anm M nNpeueaeHT, KOTopble NoCcpeacTBOM
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HOPM TaK WNWU MHa4ye perynupyrT obbem BHewHen cBoboabl OTAENbHbIX nuy. [Ons
NoOTBEPXAEHNA NPaBUMbHOCTU HALLEro YTBEPXAEHUS O TOM, YTO MpaBO W 3aKOH He
TOXOECTBEHHbIE MOHATUA, HAM Y)XXe AOCTAaTOYHO, YTO TaKMX ANEMEHTOB npaBa 6onblue
ogHoro. Hekotopble aBTopbl (M, B 4acTHOCTU, JL.U.[leTpaxuuknin) HacHMTbIBAKOT TaKUx
anemMeHToB [0 nonytopa pfgecatkoB [60]. W, paxe ecnv B npouecce AanbHENLWNX
nccnegoBaHM Mbl YCTAHOBUM HOBbIE 3fEMEHTbl NpaBa, KOTopble MOoCpeaCcTBOM HOPM
perynupytot obbem BHeLIHeN cBOOOAbI OTAENbHLIX WL, 3TO HE CMOXET MNOBpeauTb
Hawemy Onpegenexunto 7. 160 ckonbko Gbl HY BbINO POPM BbIpaKeHUs NpaBa, TO eCTb
pasfiMyHbIX BUOOB NPaBOBbIX HOPM, COAEPXaHUEM UX, NPeaMETOM, O KOTOPOM OHM OyayT
yTto-NMbOo yTBEpPXAAThb - paspelwatb MnM 3anpelwlatb, - BCerga, BO Bcex criyvyasx oyayr
3NeMeHTbl BHeELIHeW cBoboabl 4enoBeka (nvua, accouuaunn, yyYpexaeHusi, opraa,
CNnoBoM, Tex CyObekToB NpaBa, KOMy agpecoBaHa COOTBETCTBYHLLAA HOpMa).

Haw aHanu3 ageksaTHOCTM onpefeneHvs npasa OyaeT HENnosnHbIM 40 TeX nop, noka
Mbl HE BKITHOYMM B HEFO TaKXKe U NOHATUE eCTECTBEHHOrO npasa.

Ha npoTsxeHuu TbicadeneTur NAnM CropsT O TOM, KOPEHUTCHA N nNpaBO B CamMou
npypode BelenW, B BEYHOM W HEU3MEeHHOM MOpsAKe MUPO3OaHUA WM XKe OHO
npeacTaBnaeT cobon pesynbTaT MPOM3BOSIBHOMO COrfnalleHus fogen, BO3HUKLEro Ha
onpegerieHHoM aTane UCTOPUYECKOro pasBUTUS.

KopHU nepBon TOYKM 3peHUs MOXHO npocneauTtb BnoTb A0 [peBHen [peunn, roe
Cokpat, a 3atem [lnatoH wn ApucTtoTenb YyTBepXaanw, 4YTO Hapsay C 3akoHaMmu,
CO3JaHHbIMWN TOAbMU, CYLLECTBYHOT BeYHble, HernucaHble 3aKOHbl (VOopol oypaot),
BMNOXEHHble B cepaua nwogen camum OOXeCTBEHHbIM pasymMoM. JTn unaen Obinm
NoAXBayeHbl U pPasBUTbl CTOMKaMW, KNIOYEBOW MAEen B y4eHMM KOTOpbIX Obina uaes
CyLecTBOBaHMUs BCeobLlero u1 BCEMMPHOro 3akoHa, COCTaBNSALWEro pasyMHOe Ha4vasno u
B Npupoge Boobuie, n B 4enosedeckon npupoge, B 4YactHoctn. K XVIII Beky Takoe
npeacraBrieHne CroXuriocb B €CTECTBEHHYIO LUKOMY npaBa, OCHoBaTerlb KOoTopow [yro
‘poumnin cumTan, 4To 3aKOHbl €CTECTBEHHOIO NpaBa KOPEHATCS B caMOW npupoae pasyma,
a NoOTOMY MMEIOT TaKkoe Xe BeYHOe, He3blbremMoe 3HavyeHne, Kak U cam pasym, u gaxe bor
He MOXEeT OTMEHUTb UNn n3MeHuTb ux. Kak bor He moxeT caenaTtb, YTOObI ABaxAabl ABa
PaBHAMNOCH NATU, TOYHO TaK e OH He MOXeT caenaTb, YTOObl NpaBAa ctana Henpasaou,
4TO06bl HOPMbI €ECTECTBEHHOIO NpaBa nepectany ObiTb NPaBOM.

EcTtectBeHHaa wkona npoBo3rfnacuna ecTeCTBEHHble, MNPUPOXOEHHble npasa
yenoBeka B KayecTBe YaCTu eCcTeCTBeHHoro npasa. Haubonee sApkum 1
nocnegoBaTernbHbiM  NponaraHgucTom ectecTBeHHon wkonbl  6b1 XKOK.Pycco.
ConoctaBnsis B cBoux paboTax MNpOBO3rfalleHHble HOPMbl €CTECTBEHHOro npasa C
OoKpy)XatLwen OeNCTBUTENbHOCTLI0, 3aKpenreHHOW B COBPEMEHHbIX €My 3aKOoHaX, OH
npvwen K MOMHOMY WU BCECTOPOHHEMY ocyxaeHuto nocnegHux. OH paccmaTtpuBan BCé
COBpPEMEHHOE 1 NpeLllecTBOBaBLUEE 3aKOHOAATENLCTBO KaK MPOsIBIIEHNE YerI0BEYEeCKOro
Hepasymusi, 3romsma W nNpou3Bona. Takoe OTHOWEHWe K 3akoHam onpas4blBano
HEMNOBMHOBEHNE UM.

MpAMO  NPOTUBOMONIOXHOM  TOYKM  3PEHUS  NPUOEPXMBaNUCb NpeacTaBUTeENn
MCTOPUYECKON LUKOMbl MpaBa, KOPHU KOTOPOM MOXHO OBOHapyXuTb euwe Yy coucTos
HpesHen [peunn. bBypHoe pasBuTMe 3Ta LwWkKona nonyyuna B Hadane XIX Beka Kak
peakuns Ha Benukyilo dpaHUuy3CKylo peBOMuUMI0, KOTopas nuTanacb uaesmm
€CTEeCTBEHHOW LWKOorbl Npaea. [NpeacraBuTeny UCTOPUYECKON LWKOMbI, Ha4YnHas ¢ CaBUHbM,
AokasblBanu, 4To 3aKoHO4aTeNbCTBO BOBCE HE €CTb MPOU3BOSILHOE YCTAHOBMEHME NIOAEN,
NCKYCCTBEHHOE M300peTeHne 3akoHogaTensa n He BeyHoe BeneHne npmpoabl (bora). OHO
npencraBndetT cobor 3aKOHOMEPHbLIN pe3yrnbTaT NOCTENEHHOro npoLecca NCTOPUYECKOTO
passutna. “Bctogy, raoe TONMbKO BO3HMKAET BOMNPOC 06 HPUMANYECKOM OTHOLLEHUN,
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COOTBETCTBYHOLLEE €MY MNPaBUO OKAa3blBAETCA YXe CYLIECTBYIOLWMUM U HE HyXXOaeTcs B
npugymbiBaHnun” [53, c¢. 83]. o y4yeHU0 UCTOPUYECKOWM LIKOMbl HUKAKOro BEYHOrO,
YHMBEPCAnbHOro npaeBa He cyuwecTtByeT. [1ogobGHbIN UCKMOYMTENBHO UCTOPUYECKUI
B3rNg4 Ha NpaBO W  oOTpuuatenbHOE OTHOLWEHWe K npaBy eCTeCTBEHHOMY
NPENMYLLLECTBEHHO COXPaHMUOCL B NPABOBOM HayKke MU 40 HalUMX OHEN.

A wMexgy TeMm, KaTeropuvyeckoe MpPOTUBOMOCTaBfIEHME 3TUX LWKOMN SBNSETCs B
3HAUMTENbHOM CTEMNEHU HagyMaHHbIM, “UCTOPUYECKN CROXMUBLUMMCA” pes3ynbTaToM WX
HENPUA3HEHHONO MHOIFOBEKOBOIO B3aMMoAeNCTBUA, nx 60pbObl MO NpuHLMNY “KTO - KOro”.

TpyaHO ocnapvBaTb TE3UC  MWCTOPUYECKOM LWKOMbI O TOM, YTO nNpaBo
(3akoHOOaTenbCTBO) CO BPpEMEHEM U3MEHSIeTCH, pasBmBaeTcs. Ho ncropuyeckas wkona
OCTaBnseT B CTOPOHE BOMPOC O TOM, YTO ABNSAETCA nNpudnHon ero passutna? OTkyaa n B
KakoM HanpasfieHUN OHO pa3BuBaeTca? [Na MCTOPUYECKOM LLKOSbl OMEBUAOHO, YTO €Cnn B
Kakon-TO MOMEHT BPEMEHW B KaAKOW-TO reorpauyeckom TOYKE 3aKOHOOATESIbCTBO
pasBUNOCb B KaKyt-TO KOHKPETHYH (POpMy, UMEHHO 3TO 3aKoHOOAaTenbCTBO U €eCTb
‘“Mpaso”. Onopamu npaBa sBAAOTCA nNpupoga W Bons  obuiectBa, MNO3TOMY
3aKoHoZaTeENAM M IOPUCTAM HaONEXWUT NULWb BbIACHUTb CyTb CMOXMBLUMXCS 3aKOHOB U
yKasaTb, KakK OHM [OOSMKHbl MNPUMEHATBCA B KOHKPETHbIX crnyvasx. “‘Ecnm  pabcetBo
YTBEPXKAEHO MOMOXUTENbHLIM NPaBoOM, TO OHO nydwe, YyeMm csoboga” [53, c.40]. “Bce
AEeNCTBUTENBHOE - pa3yMHO”.

Ho He BCSAKuIM pasym rotoB € 3TUM cornacutbes. AprymeHTbl Pycco 6rnM3ku 1 NOHATHbI
KaXkgoMy HopmaribHOMy 4ernoBeky. “denoBek poxgaeTcs CBOOOAHLIM; Mexay TeM, Mbl
BUOUM €ro nosctody B OkoBax™. “3HayvT, Tak Hago’,- OTBeYaeT ucTopuyeckas LUKona.
TpyAHO oXuaaTb OT 3aKOBAHHOMO 4eroBeka, YTobbl OH ¢ aTuM cornacunca! ““Yenosek
AOIKeH ObITb packoBaH”,- BOMMET eCTecTBEHHas wWkona. “A ecnu Tebsi He packoBbIBAOT,
HemMeaneHHo packyncs cam!”. B aTux “Tak Hago” n “HemMeasnieHHO” 3aKryaloTCa rNaBHble
oLNBKM 06emnx KON U UMEHHO 34eCb OHM HE MOryT BbITb NPUMUPEHBI. [1a 3TO U HE HYXKHO.

Ecnn mbl npusHaem, 4TO, C OQHOW CTOPOHbI, UCTOPUYECKOE pasBUTME MpaBa He
AOJTKHO ObITb NPON3BOSIbHBLIM, YTO OHO MMEET onpeaenéHHOe HanpaBreHne pa3BnTus, a ¢
APYron CTOPOHbl, 3TO pPasBUTME HE MOXET He OblTb MNOCTEnNeHHbIM, MNPOTUBOPEYUS
MNPaKTUYECKN CHUMAIOTCS.

Hdencteytowee npaBo [aneko He Bcerga CcooTBeTcTByeT TpeboBaHusm [obpa u
cnpaBeanuMBOCTU N HEPEOKO HAXOAUTCHA B MOSIHOM NPOTUBOPEYUM C HUMU. A 3TO 3HAUUT,
4YTO €CTECTBEHHOE MPaBO 3BYYUT Kak NPU3bIB K YCOBEPLUEHCTBOBaHMIO. HO npu3biBa marno.
EctecTtBeHHOE npaso NpocTo 0bs3aHo 3agaBatb HanpaBneHue Takoro
YCOBEPLUEHCTBOBaHMSA. [na 3TOro HanpasfieHve pasBUTUA OOMMKHO OblTb  YEeTKO
chopMynmpoBaHo, YTo Mbl U cobrnpaemcs caenatb B Akcuome 10.

EcmecmeeHHOe npaso ebicmyraem 8 Kadecmee udeana, K KOMOPOMYy OO/MKHO
cmpemMumbCs rpaso Oelicmeayroujee Ha nymu e20 UCMOopUYeCcKo20 pa3sumusi.

OueBnaHO, YTO HUYTO, KPOME YErIOBEYECKOro pasyma, He B COCTOSIHUM ONpeaenuTb n
chopmynupoBaTb Takon upean. ‘llpaBo HasblBaeTCs €CTeCTBEHHbIM, MOCKOSIbKY OHO
n3naraeT 3aKkoHbl, BbIBOAUMbIE W3 MpMpPOoAabl pasyma 4ernoBedeckoro” [39, c.6]. Onsa
OOCTUXXEHUSI TaKoro maeana eCTeCTBEHHOE MpaBO OOSMKHO 3ajaBaTb  XapaKTePUCTUKK
BHeLLHeN cBoboae no e€ obbemy U coaepxaHuo, a Takke onpenendartb TpeboBaHusa K
HOpMaM, KOTopble ee NPedoCcTaBfsalT U orpaHnYmnBaloT. B TakoM noHMMaHun B KayecTBe
noeana eCTeCTBEHHOE NpaBO HUKAK HE MPOTUBOPEUUT AaHHOMY HaMmmn Onpeaenenuio 7.

HeckonbKo CNoB HYXXHO CKasaTb €Lle M O CoAep)XaHuW npasa - BHelwHen csoboae -
Kak O UeHHoCTU. B psagy Apyrmx BaXkKHbIX LLEHHOCTHbIX KaTeropuin, TakMx Kak crnaea, YecTb,
Aonr, NnaTpMoTM3M, CnpaBeanMBOCTb U T.4., cBOOOAA Ha NPOTSKEHUN BCEN YENOBEYECKON
NCTOPUM 3aHMMarna B CO3HaHuM obuwiecTBa BTOpocTeneHHoe MecTto. He crana ceobopga
AOMUHAHTON OOLLECTBEHHOrO CO3HaHMA WU CErogHsl. TakoMy MONOXEHUIO BeELLEenW eCTb
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3aKOHOMepHoe obbsicHeHue. Vigesa cBoboabl NPOTMBOMNOMOXHA naee obLWMHbI, a Kak Mbl
nokasanu B TpeTben rnaese, obLWecTBO - eQMHCTBEHHbIM CNOCO6 XU3HKU nogen. YenoBeky
He npocTo oco3HaTb cebsa anemeHToM OO6wecTtBa - YenoseyectBa. Ha npoTspkeHun
MHOMMX BEKOB B Ka4yecTBe 00LLeCcTBa BbICTynanu nnems, poa, AepeBHS, a 3aTem ropop (He
nyTaTb C COBPEMEHHbIMU Meranonncamm). XXnsHb Kaxgoro YenioBeka 3aBucena oT Takoro
obuwectBa abcontoTHO. B oTpbiBE OT Takoro obLiecTea YenoBek NPOCTO HE MOT BbKUTb.
OH 3TO NMOHMMan unum xoTa 6bl YyBCTBOBasn. JTO OLWYLLIEHNE 3aBUCMMOCTM elwé bonblue
ycunvBearna Cembsl, BHyTpUCEMENHbIE OTHOLIEHMS. HO nepen y>KacHbIM NULOM BHELUHENO
MUpa 4YenoBeK BOCMPUHUMAN Takoe MOSIOKEHUE BeLlen Kak cnpasegnmBoe. TonbKo
pacTBOPMBLUNCL BHYTPU CEMbMW, POAa, OEPEBEHCKOW, ropoacKkon OBLMHBI, YeroBeK Mor
OLYTUTb XOTb KaKyl-TO YBEPEHHOCTb B 3aBTpalUHEM OHE, XOTb Kakyto-To 6e30macHOCTb
OT BHellHen arpeccun. 3almTta UMEeHHO 3TOW BO3MOXHOCTU - BOT BbiCLUAsA YeCTb U cnaea
ana noboro yenoseka. “Tbl poxaeH He Ansa cebs u He Ana MeHs, HO Ana oTedectea ’, -
rosopuT UnuepoH. Mbl 1 OHun, Mbl (xopolune), npoTuBocTosLwme Bcadeckum Vm (nnoxum
yXXe MOTOMY, YTO 3TO He Mbl) - BOT nuTaTtesnbHas noysa Ans natpuotuama. Bbiclias
AobnecTtb - NOrMbHyThb, 3almiLas 3TOT NOPSLOK BELLEN.

O3HayaeT nu ckasaHHoe MOMbITKY YHU3UTb UM OCKOPOUTbL BCEX HALUMX MPEAKOB U
HEKOTOPbIX CoBpeMeHHMKOB? BoBce HeT. BpaxaebHas BHewHsis cpepa - obbekTuBHas
peanbHOCTb, C KOTOPOM Henb3s He cumTaTtbed. O.Pare Boobule cumtan, 4to “obuiectso
npeactaBndetT cobow nury 3awmtbl OT BHELIHWUX BparoB - pearlbHO CYLLECTBYHOLLNX,
yrpoxatowmx wunm Bo3mMoxHblx” [91, c¢. 39]. Ho 3pgecb HeobxoguMmo cpenaTb ABa
3aMevaHus.

Bo-nepBbix, BOT yXe NATbAECAT NeT, Kak 3Ta 00bekTUBHas peanbHOCTb nepecTtana
ObITb (baTanbHOW B pamMKax BCEro 4erioBeyectsa U Ans Hawen cTpaHbl B YacTtHocThn. Co
BPEMEHM NEPBOro MNPUMEHEHUA SAEPHOIO OPYXMA OOMbLUMHCTBO HACENeHus Hallewn
nnaHeTbl XMBET 6e3 oLyLLEeHns TOro, YTO B UX 4OM NpuaeT 3aBoeBaTesb, KOTOPbIN AULLNT
nx ceobopbl. OcTaércs ouwyLeHne onacHOCTU YHUYTOXEHUS Bcex BMecTe. Ho aTo coBcem
Apyrasi onacHOCTb M OHa JOSkKHa npeogoneBaTbcs He ¢ no3uumn “Mbel 1 OHK”. Hukakne
“‘OHN” He cMoryT BOCMNONb30oBaTbCA “nnogamn” OCyLLEeCTBNEHUS TakOW OnacHocTU. JTa
OMacHOCTb MOXET ObITb NPeoaoNeHa TOMNbKO C NO3ULMM NMOHUMAaHUS TOro, YTO €CTb TOSNbKO
Mbl — T.e. n Mbl, 1 OHK. ONacHOCTb YHUYTOXEHNA MUpa MOXET ObITb NpeogorieHa TOMbKO
HAWWMW coBmecTHbIMK yeunuamu. CerofHs Bce 3aBUCUT TOSMbKO OT Haluero cos3HaHug,
oT Hawero pasyma, oT Hawen cnocobHOCTN OpraHM3oBaTb COCYLLECTBOBAHME.

Bo-BTOpbIX, NEpEeYnCrneHHble LEHHOCTU - cnaBa, 4YecTb, Ao6necTb, NaTpuoTuaMm,
cnpaBeasiMBOCTb M T.4. HE SABMASAIOTCA LEHHOCTAMM B OyKBarilbHOM 3HaYeHUU 3TOro CrioBa.
Wx Henb3s B3BEWMBATb, CPaBHUBATbL, OLlE€HMBATb, OHWU HE MOTYT ObITb NOMOXEHbI B OCHOBY
NIOMMYECKN CTPOron NpaBOBOM CUCTEMbI. B 9TOM CMbICNe B HUX OTCYTCTBYET kakoe-nmbo
NpaBoOBOE coaep)xaHume. Takon OCHOBOM MOXET CTaTb TONbKO BHEWHAs cBobopa. He
BHYTPEHHAA cBoboaa, kak aTo npefcrtaBnsanock lerento - “[loyBon npaBa aABnseTcs ...
Bons, Kotopas cBobogHa” [13, c. 67] v no-npexHemMy npeacTaBnsieTcss HEKOTOPbIM
CoBpeMeHHbIM aBTopam - “lNpaBo - aTo dopma cBoboabl nogen, T.e. ceoboga nx sonu’
[52, c. 23], @ UMEHHO 1 TONbLKO CBOOOAA BHELLHSS.

CT10 net Hasag E.H Tpybeuxkon, ykasaB rnybokyto CyLLHOCTHYH CBS3b MeXAy npaBoMm
N BHELWHen cBoboaon, caenan Benvkoe Oeno, KOTOPOE Ha NPOTSKEHUU LIENOro CToneTus
OCTaBasnocb M OCTAETCS MNOYTU HE3aMEYEHHbIM.

Camo no cebe onpegeneHue npasa Yepes ceoboay ele He NpeoaoneBaeT rnaBHOro
HegocTaTKa ApYyrnx onpegeneHnin npaea - HEBO3MOXHOCTU OTrPaHUYMTb NpaBbii 3aKOH OT
HenpaBoro. Ho B oTnuune oT Tex, ApYyrnx, Takoe onpeaeneHue rnpasa - Yepes BHELLHIOW
ceBobony - OA€T Ham anroputMm pelleHnsa aTon 3agadun. CornacHo 3ToMy anroputmy
HY>XHO MPaBUMbHO OMpPedenuTb T€ NPUHUUMbLI, MO KOTOPbIM BHELUHIO CBOGOAY AOIMKHO
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NpenocTaBnATb U AOMKHO orpaHnymBaTth. Ml Torga, npoBepsas 3aKoH Ha COOTBETCTBUE U
HEeCOOTBETCTBME TakUM MNPUHLMMNAM, Mbl BCerga CMOXEM OnpeaenuTb, sIBNSeTCs n
KOHKPETHbIN 3aKOH (HOpmMa) npaBbiM WKW HEnpaebiM, COOTBETCTBYET WU He
COOTBETCTBYET OH TOMY maeany, TOMy eCTeCTBEHHOMY MpaBy, KOTOPOE Mbl MPU3HAEM U
ogobpsiem. Kopoye, oTBevaeT nM OH HawuMMm npeacrtaBneHnsiM o Jobpe wu
cnpaBegniMBocTu. (3ametTum B CKOOKax, YTO pelleHne 3TOW 3agaynm U ecTb rnaBHas
YHKUNA BCAKOW TEOpUM npaea).

Akcnoma 7 yxe onpegenuna, Yto CyLleCcTByeT TOSMbKO O4Ha NpuYMHA, NO3BONsHoLWas
orpaHunymBaTb cBOGOAY 4YenoBeka - 3TO TpeboaHuMe no obecnedeHuto ceBoboabl Opyrnx
nogen, cnegoBaTtenbHO, No6on 3akoH (HOpMa), orpaHMymnBaroLLmMii cBoboay YenoBeka He
ans obecneyeHns ceoboabl Apyrux nogen, aBnseTcs 3aKkoHOM (HOPMOW) He MpPaBOBbIM.
M3nuwHe roBopuTb, YTO HM OA4HA MpaBOBasi CUCTEMA CErogHs HE MOXET BblAepXaTb
NPOBEPKY Ha COOTBETCTBME ITOMY MPUHUMMY, FNaBHbIM 0OpPa3oM MOTOMY, YTO 3TOT
NPMHUMN NoKa He BOCMpMHMMAaeTCsa obLecTBOM Kak obsa3aTtenbHbl. rHopupys Hanuyune
rnyboKon CYLLHOCTHOM CBSA3W MexXAay NpaBOM M BHeLWHen cBobogomn, obLecTBo B LIENOM,
He OCO3HaBad 3TOoro (a B Nnuue oTAenbHbIX CBOUX NpeacTaBuTenen BrofiHE OCO3HAHHO),
nuwaet cebst MOLWHOro MHCTPYMEHTa COBEPLLEHCTBOBAHUS YENOBEYECKNX OTHOLLEHUMN.

Hawe onpegeneHve npaBa COAEPXWUT OYEHb Ba)KHOE MOHATME “HOpMa” B KayecTBe
npu3Haka, BblOENSOWEro MMEHHO NpaBO W3 MHOXecTBa - BCEW BHELWHen cBoboAbl.
Tonbko Ta BHewHAA cBoboga ecTb MNpaBoO, KOTOpasi NpeaocTaBneHa W OorpaHnyveHa
HOPMOW.

KoHcTpympyst Onpegenexne 7, Mbl YAOBOSIbCTBOBANNCH XapaKTEPUCTUKON HOPMbI Kak
npasuna, perynupytouwero obbem cBoboabl OTAeNbHbIX Nuu. Bmecte ¢ Tem, noHaTue
“Hopma” HacTONbKO BaXXHO, YTO Mbl JOMKHbI pa3obpaTtbCsa C HUM HECKOMbKO noapobHee.

Mpexage Bcero HopmMa CBOMM pPOAOBbLIM MPU3HAKOM CBsidaHa C 0Oonee LWUPOKMM
NMOHATUEM - MOBENEHNEM.

OnpegeneHue 8.
NMoBeneHue - cnoBecHoe BbipaXeHWe NpefocTaBlieHUA U OrpaHUYEeHUs BHELUHeW
cBoboabl.

[MoBeneHne MoXxeT OblTb HENOCPEeACTBEHHbLIM: (“‘Nonau Tyga, He 3Hat Kyda; npuHecu
TO, HE 3Ha0 YTO”) UM MOXET ObITb BbipaXkeHO B HOpMe. HenocpeacTBeHHOe noBerieHne
BCerga WMeeT KOHKPEeTHOro agpecarta, OT KoToporo TpebyeTcs caenatb 4TO-TO
KOHKpPETHOE, UMEHHO NMO3TOMY Mbl UCKIHOYNUN €ro 13 onpeaeneHns npasa.

CornacHo npumepy Jl.W.MeTpaxunukoro [60, c. 268] nyTewecTBEHHWK, NONaBLLIMA B
PYKM LLanKn pas3bomHMKOB, MOXET AN COXPaHEHUS XU3HU UCMONHUTL UX NOBENEHNE, Kak
6onee cunbHbIX, HaNpumep, otaatb Kowenek. OgHako, B 9TOM criyvae Hu pa3bonHuKK, HU
OH CaM, HUK KTO-NMBO ApYyron He CTaHyT yTBepXaaTb, YTO noBeneHue pa3bonHUKOB HOCUT
HOPMaTUBHLIN XapakTep, NpuYyemM He3aBUCMMO OT Toro, ByaeT unu He ByaeT UCNOSTHEHO
NyTEWeCTBEHHUKOM 3TO KOHKpeTHoe noBeneHue. [Ona Toro, 4tobbl Mbl MOMMW Hekoe
NoBEeeHne oxapaKTepu3oBaTb Kak HOpMaTMBHOE, OHO 06A3aTenbHO OOMKHO coaepXaTtb
3NeMEHT HEKOHKPETHOCTU, BCEOOLLHOCTM.

HeKOHKPEeTHOCTb HOPMbI  MOXEeT TMpOosBMATbCA OBOSKO. Bo-nepBbix, noBeneHve
CTaHOBUTCA HOPMAaTMBHbIM, €Cnn NpeaocTaBnAeT UnNu orpaHuYMBaeT BHeELLHOW csoboay
HeonpeaeneHHoMy Kpyry nuy. Hopmbl, HageneHHble 3TUM Npu3HakoM, npeobnagairoT B
MaccmBe HOPM MpPaBOBOM CUCTEMbl. Bo-BTOpbIX, MpedocTaBneHne unv orpaHuyeHue
BHEWHeNn cBOOOAbI KOHKPETHOro nuvua wnM  opraHa, npegycmaTpuBarollee ero
MHOrOKpaTHoe MpUMEHeHWe, Takke [enaet MnoOBeNeHne HOPMaTuMBHbIM. TakoBbl,
Hanpumep, HOPMbI, HagensawLwme NOSTHOMOYNAMU Te UMK UHble Nuua UM opraHbl. 34echb
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BaXHO OTMETUTb, YTO Hanmume xoTa Obl ogHoro nboro u3 3TUX NpuU3HAKOB Aenaet
noseneHne HopmaTMBHbiM. B 0Oonee obwem Buae Hopma npu3BaHa obecneynTb
npaBneHne nocpeacTBOM MpaBwusl, a He MpasfeHne NoCpPeacTOM MPUKa30B, Kak 3TO
pasnuyune copmynuposan ®.Xarek. 3agaya HOPMbI - MPOUHMOPMMPOBATL KaXKAoro
yenoBeka OTHOCUTENbHO cdepbl OTBETCTBEHHOCTW, COOOpPA3HO KOTOPOM OH MOXET
[EencTBoBaTb.

OnpegeneHne 9.
Hopma - noBeneHue, HanpaBreHHOe HeonpegeneHHOMY Kpyry nud, nm6o
npegHasHa4eHHOe ANA HeOQHOKPATHOro NPMMEHEHMUS.

30ecCb BaXXHO OTMETUTb, YTO Halwe onpeneneHne HOpMbl He CBA3bIBAE€T €ro HuU C
oba3aTenbHbiIM  CaHKUWMOHWPOBAHMEM rocyaapcTeom, HW ¢  obdAsaTenbHbIM
duKCcupoBaHMeEM ee B MNUCbMEHHOM MNPaBOBOM akTe, HW C Kakumn-nnbo ewe
OCHOBaHNAMMU, KOTOpPble MOrn Bbl XapakTepns3oBaTb HOPMY Kak 3N1IEMEHT UCKIHYNTENBHO
NOMNOXUTENBHOIO NpaBsa.

AHanuanpysa noHATHE “npasBo”, Mbl NPULLNKN K BbIBOAY O TOM, YTO 3aKOH (NpaBOBOW aKT)
He SBNSeTCcs eOWHCTBEHHOM opMOoM npaBa, ero cratbM W naparpadbl He MoryT
npeTeHaoBaTb Ha uWcdYepnaHue coaepXxaHumsa noHaTus  “Hopma”. bonee  Toro,
OTOXJECTBMEHNe HOPMbl CO CTaTben UM naparpadom NpaBOBOro akTa, Kak 3TO MHorga
OWKNBOYHO npoucxoauT, npuHuunuanbHo HeBepHo. (lMo3xe, B [naBe 6 “lMpaBoBas
cucTtema” Mbl norosopum 06 atom nogpobHee.)

C [Opyron CTOpPOHbI, Y Hac HET BO3MOXHOCTU 3(P(EKTMBHO BANATL Ha Crnocobbl
N3NOXEHNA HOPM, CoAepXalLUmMxcs B Takmx popmax npaBa Kak obblvan mnu, Hanpumep,
npaBo UepkoBHOe U T.n. K ToMy e, He Bcerga v He Of1S KaXAoro OgUHAKOBO AOCTYMNHa
nHpopmauma o6 obblyHOM NpaBoBOW HopMe. [loaToMy BCsikags HOpMa COBPEMEHHOrO
MO3MUTMBHOrO Npaea AOMkKHa OblTb 3anucaHa u JoCTyrnHa TeMm, K KoMy obpatleHa. Tonbko
TOorga OHa CMOXeT 3(@EKTUBHO BbLINOMHATL CBOE nMpeaHasHadeHne. Ho wu aTtoro
HeJOoCTaTO4HO.

Ana Toro, 4tobbl HOpMa Morna 3dEKTMBHO BbINOMHATL CBOE NpefHa3HavyeHue -
NpeaocTaBnATb U OrpaHuyMBaTb BHELLHIO cBoboay, OHa AorkHa OblTb cosgaHa no
onpeenieHHbIM npasunam W, B YaCTHOCTW, AOSPKHA MMETb ONpPeaerieHHY CTPYKTYpY -
oba3aTenbHO COCTOATL U3 TMNOTE3bl, ANCNO3ULNN N CaHKLNN.

Mpexae Bcero, HopMa AOMMKHA codepKaTb TOYHOE ONucaHne Tex ob6CToATENbCTB, NpU
KOTOpPbIX AaHHas Hopma BCTynaeT B AelCTBME. DTOT 3MEMEHT HOPMbl NPUHATO Ha3blBaTb
rmnoTteson. (B pganbHenwem TepMuH “runotesa” mbl 6yaem ynotpebnsaTb TOMNbKO B 3TOM
3HaYeHUU 1 HUKOra4a B 3Ha4YeHun, ynotpedbneHHom B [Nase 1).

Onpeanenexne 10.
F'MnoTtesa - aneMeHT HOpPMbI, ONUCLIBaKOLWMNIN OGCTOATENbLCTBA, NPU KOTOPbIX AAaHHasA
HOpMa BCTynaeT B AeUCTBUE.

YacTHbIM crnyyaem Takmx OOCTOATENbCTB MOXHO CYMTaTb MPUMMEHEHWE Kakon-nmbo
HopMbl NnM6o ans Bcex, NuMbo Bcerga. MHorga 3To ynyckatoT M3 BMAY W FOBOPSIT, YTO
HEKOTOPblE HOPMbI SIKOObI HE UMET rMnoTesbl. B AeNCTBUTENBHOCTM 3TO HE Tak - HopMa
BCerga coaepXuT rmnoTtesy, B NPOTUBHOM Crly4ae Takoe CIIOBECHOE BblpaXKeHUe HUYero
He orpaHMYMBaET U, CneaoBaTenbHO, He ABNSAETCS NOBENEeHUEM.

BTopblM 3rMeMeHTOM HOpPMbl SIBNSIETCS COOCTBEHHO OMNUCaHWe NPeAoCTaBIEHUs U
OorpaHNYeHust BHELLIHeN cBo6OoAbl. OTOT 3NIEMEHT HOPMbI NMPUHATO Ha3blBaTb AUCMO3ULINEN.
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Onpepenexne 11.
Oncno3uunsa - aNeMeHT HOpPMbI, ONUCbLIBAaOLWKUA NpeaocTaBfieHne U orpaHnyYeHue
BHelUHen cBoboabl.

Ancnosnumna B KayecTBe CBOEro agpecarta Bcerga MMeeT OnpeferieHHbIX, XOTA
OObIYHO M HEKOHKPETHbLIX (Hanpumep: yernosek, pebeHokK, akunoHepHoe obLLecTBo, cyabs
M T.N.), @ NHOTOA W KOHKPETHbIX (npe3ngeHT, ocypapctBeHHas [yma, lMpokypop PO,
BepxoBHbin cya P® u T1.n.) cybbektoB npaea (cm. Onpepenerve 3). Kaxgaa Hopma B
CcBOEN AMcno3numm ogHUM cybbekTam npefocTaBnseT BHELWHw cBobony, orpaHnynBas
ee onpeaeneHHbIM1 npeaenaMu, a Apyrum cybbektam TONbKO OrpaHMunBaeT ee C Liesbio
obecneyeHna npegocTtaBnNseMon BHEWHeW cBoboabl nepBbiXx. Takum obpasom,
Ancnosnumnsa ogHnM cybbektam npefocTaBnsaeT npaBa U BMeHsieT 0693aHHOCTH, a Apyrum
TONbKO BMeHSeT 06s3aHHOCTU. Tak 4To npaBa M 06A3aHHOCTWN B ANCNO3ULNN, @ 3HAYUT U
B HOpMe MNPWUCYTCTBYIOT BCerda, Kak [Be CTOPOHbl OA4HOM Medanu. JTUM “CTopoHam
Meganun” HacTano Bpemsi AaTb onpeaeneHus.

OnpeneneHne 12.
lNMpaBa - KOHKpPEeTHbIE 3NeMeHTbI NpaBa.

OnpegneneHne 13.
065s3aHHOCTb - KOHKpPEeTHOe OorpaHu4YeHue BHelWHeWn cBoboabl OAHOro cybbekTa,
obecneuynBarLlee BO3MOXHOCTb OCYLUECTBIIEHUSA NpaBa ApPYyroro cyobekTa.

N3 OnpegeneHns 3 Mbl 3HAeM, YTO CYyOBHLEKTOM MOXET OblTb HE TOMbKO YenoBek, HO
TaK Xe MHOe nuuo unun opraH. Ecnu He koHkpeTuaupoBaTb Onpepenenve 13, moxer
NONYYnTbCs, YTO OBA3aHHOCTL YerioBeka MOXeT OblTb BMeHeHa eMy ans obecnedeHus
BHELLUHEN cBobOabl opraHa, 4To B npaBoBou cucteme Poccunckon depepauum Becbma
pacrnpocTpaHeHo. JTO HenpaBwuiibHO. YTOObI  MCKMIOYUTL  Takyld  BO3MOXHOCTb
HEeNpaBUIbHOIO TONTIKOBAHWUS, KOHKPETU3nMpyemM 0643aHHOCTb UMEHHO YEeNOoBEKa B

Onpepenexun 14.

O6GsA3aHHOCTL 4YerioBeKa - KOHKpPeTHOe OrpaHu4YeHue ero BHelwHen cBobOoAbl,
obecneunBawlee BO3MOXHOCTb OCYLUECTBIEHUS MNpaBa Apyroro 4enoBeka
(nropen).

N3 OnpepeneHnn 13 n 14 BMAHO, YTO OOS3AHHOCTb - 3TO HEYTO BHELLUHEE MO
OTHOLLIEHMIO K CYOBEKTY, HEYTO BMEHEHHOE €My HE3aBMCUMO OT €ro BOMu 1 xenaHus. Ho
9TO He eAMHCTBEHHasi KOHCTPYKUMs, nopoxpawlwiaa npaBa OAHOro cybbekta no
OTHOLUEHUIO K OpYyroMy cybbekTy, nopoxaatowiaa csobogy ogHoro cybbekta TpeboBaTtb
4yero-nubo y gpyroro cybbekTa. Takasa BO3MOXHOCTb TpeboBaHMs MOXET ObITb NOpoXaeHa
M B pesynbTaTe cornaweHus, T.e. JOOPOBOMBHOIO M 0BOKAHOMO npefoCTaBneHus
cybbektamu apyr apyry npasa TpeboBaHus. [NopoxgéHHasa Takum cnocobom ob6a3aHHOCTb
nmeeT cneumanbHOe Ha3BaHue.

Onpepenexne 15.
O6sa3aTenbLCTBO — 06A3aHHOCTb, CAMOCTOATENIbHO U JOOPOBOSILHO BO3/OXEHHaA Ha
ceba cybbeKkTom.

B okpyxalollen Hac XM3HM HaM 3HakomMa CcuTyauusl, Koraa BHeLUHss cBobopa
yerioBeka OrpaHM4YMBaeTCs M3BHE HE TONMbKO TpeboBaHUAMM 0GecrneyYeHuss BHeLLHen
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cBoboabl Apyrux nogen. TakoMy orpaHUYeHnto ToXe MOXHO AaTb

Onpepenexne 16.

NMpou3Bon - KOHKpeTHOoe orpaHu4YeHue BHewWwHen cBoOGoOAbl OQHOro cyb6bekTa co
CTOPOHbI Apyroro cyb6bekra, He HanpaBreHHoe Ha obecneyeHue BO3MOXHOCTU
OCyLLeCTBNEHUs paBHOro ¢ ApyrMMu noabMU nNpaBa YyenoBeka, nMb6o He NpUHAToe
Cy6BbeKTOM Ha cebs caMOCTOATENbHO U A06POBOSILHO.

K coxaneHuio, cTtatbM UM naparpagbl 3aKOHOB (NPaBOBbIX aKTOB) Hepenko
npegcraBnaT cobon nmeHHo npounsson. “lNpousson, byab TO BO UMS O4HOrO Ui BO UMS
MHOIMMX, NpecrieqyeT YernoBeka Ha BCcex Aoporax, BeayLUmnx K ero nokow n cyactbelo” [35, C.
223].

Mbl roBopunu, 4YTO HeT npaBa 6e3 cooTBeTCTBYHWOLWEN OOA3aHHOCTM U HET
06a3aHHOCTN ©e3 COOTBETCTBYHOLEro npaBa. Ho 3TO He NpoCTO yTBEpPXAEeHWe - 3TO
cnencrtemne Akcmnombl 7. OrpaHuMyeHne BHeLWHen cBoboabl YernoBeka - ero 06s3aHHOCTD -
MOXET ObITb TONMbKO cneacrTememM TpeboBaHua obecneyvyeHns BHeLWWHen cBoboabl ApYroro
yenoseka (nogen) - npaea agpyroro 4Yenoseka. Kakoe-nmbo npaBo yenoBeka He ABNSAETCS
NpaBoOM, €CNN OTCYTCTBYET COOTBETCTBYIOLLIAst 00513aHHOCTb MO €ro cobnioaeHuIo.

OTa oyeBMOHAA MbICMb HACTOMBbKO BaXHa, YTO Mbl cCyuMTaeM HeobxoauMbIiM
3achmKcmpoBaThb ee B KayecTBe

CnepnctBua 4.

Bcskoe npaBo opgHoro cyb6bekTta O3Ha4yaeT HanuuMe COOTBETCTBYHOLEN
ob6sA3aHHOCTU Apyroro cybbekta (CyobektoB), a BcsikaAs 00sI3aHHOCTb OAHOro
cy6bekTa o3HavyaeT Hanu4yMe npaBa Apyroro cyobLekTa.

MHbiMKn crnioBamun, HET npaBa 6e3 COOTBETCTBYHOLLEN 00SA3aHHOCTN U HET 06A3aHHOCTM
0e3 cCooTBETCTBYIOLLEro npasa.

PacnopskeHne npaBoOM TeopeTUdeckn BO3MOXHO B ABYX ¢opmax: B dopme
OTYYXOeHus, T.e. nepedayn npasa gpyromy nuuy, n B popmMe ero Ncnosrib3oBaHus.

NcTopuns 3HaeT MHOXEeCTBO NMPUMEPOB, KOrga OTYYXXAEeHMEe npaB B MNOMb3y TPETbero
nuua  cuyuTanocb npaBoMepHbiM. Hanpumep, npogaxa cebs B pabctBO Obina
pacnpocTpaHeHa cpegun MHorumx Hapogos. B 1620 rogy [. poumn nposoarnacun:
‘HeoTuyxxgaemble Beln CyTb BeELUW, KOTOpble B CUy CBOeW Npupodbl npuHaanexar
OLHOMY YernoBeKy HacCTOSbKO, YTO He MOryT npuHagnexaTb APYromy, Takue, Kak >KU3Hb
yenoseka, ero Tenso, ero ceoboga, 4ecTb, obpasywlwme [OCTOSHUE FIMYHOCTM,
oCBsILEHHbIE 3akoHamu npupoabl” [57, ¢.50]. C Toro BpemMeHu maes HeoTvyX4aemMoCTu
cTtana obLenpu3HaHHOW, 1 BONPOC O HEOTYYXXAAaEeMOCTU OCHOBHbIX NpaB U CBOOO MOXHO
cunTaTb peweHHbIM. OcHOBHble npaBa U cBobodbl HeoTdyxKgaembl. [Mpryém,
HeoTYyXXdaeMbl He CTOSIbKO MOTOMY, 4YTO obnagatens npaeB n ceBobon He BApaBe MMMU
pacnopsianTbCH, CKOMbKO NOTOMY, YTO “npuobpeTtatens” npaB v cBobon He Brnpase vnm
He MOXeT ux npmuobpecTu.

CnepctBue 5.
OT1Ka3 yenoBekKka OT CBOEro 3yieMeHTa BHeLWHen cBo60oabl, NpefoCTaBIeHHOroO Takxke
M HeonpeaeneHHOMY Kpyry nuu, B NONb3y APYroro nuua He gonyckaeTcs.

30echb HYXXHO pasfinyaThb npasa - 3JIEMEeHTbI BHeLlHen cBoboabl OBYX pa3HbIX COPTOB.

OAHN 13 HUX HEOTYYXXaaeMbl No ceoen cyTu. MiMeHHO o Hux rosopun [.I'pounin. Kak 661 HK
cTapanucb [fBa 4efnoBeka nepepacnpefenitb CBOW npaBa, HUKOMY He yaacTcs
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NpnobpecTn BTOPYK XM3Hb, BTOPOE TEno, BTOPYK YECTb M WHbIE BTOPble MOAOOHbIE
3NeMeHTbl BHELUHeN cBob0Obl, KOTOPbIE MOTOMY U HA3bIBAKOTCS HEOTYYXKAAEMbIMU.

OpHako, B Hallen akcuoMaTuKe He 3TO rmaBHoe. B aTom Bonpoce ans Hac OCHOBOW
saBnseTca Akcnoma 5, cornacHo KOTopon BCe Noau UMEKT paBHble NpaBa Ha BHELLHIOW
cBoboay. B cnyvae, korga oaMH 4YenoBek OTKa3blBAETCS OT dfieMEHTa CBOEW BHELUHEN
cBoboabl B MOnb3y APYroro, oHM oba CTaHoBATCA HapywuTenamu Akcmombl 5. Ecnn B
OTHOLUEHMM CaMOro OTKa3blBalOLLErocs 3T0 He Takoe YK DonbLLoe HapyLeHne, NOCKONbKY
B cooTBeTCcTBUM co CneactBnem 1 OH cam pellaeT XOpPOLUO MMM HEXOPOLUO Afist Hero
OTKa3aTbCs OT 3feMeHTa ero BHelwHen cBoboabl, M MNO3TOMY OH Bcerga wumeet
BO3MOXHOCTb MPOCTO He MNoNb30oBaTbCA MM. HO cyTbio npobnembl 34ecb ABMASETCHA He
MNPOCTO OTKa3, a OTKa3 UMEHHO B MOJSIb3y KOro-T0. A 3TO yXKe KacaeTCHd He TOMbKO CaMoro
OTKa3bIBAIOLIErocsi, HO W BCEX OCTamnbHbiX. ECnM 3TOT NOXEPTBOBAHHLIN 3MEMEHT
BHeLLHEeN cBoboabl “KTO-TO” NOsyvaeT, TO Y 9TOro “koro-To” BHELLHsSsi cBoboaa cTaHOBUTCSA
bonblule, YeM y BCex ocTarnbHbIX. Bce paBHbl B CBOMX MpaBax Ha BHeELWHO csoboay, HO
OH CTaHOBUTCHA HECKONbKO “paBHee” Apyrnx. JTO rpybo Hapywaet Akcuomy 5 n yxe
NO3TOMY HEAOMYCTUMO.

Ho 3To HegonycTMMO M MO CMbICIy MNPOUCXOOALLEro, MOCKOSIbKY TakKOW YEerloBeEK,
obnapatowmi 6onbLuen, Yem y apyrux, cBo60oaon, CTaHOBUTCA NOTEHLMaNbHO onaceH Ansg
BCEX OCTalnbHbIX. /IMEHHO B 9TOM 3akrno4yaeTcsa npakTnyeckasa nonb3a atoro Cneacraus.
OTO, KCTaTn, MNOHMManu Yyxe W ApeBHerpeveckue paemokpartbl. CMbICn OCTpakuama
3aknto4vancs kak pas B 3ToM. B npouecce kaxgoro “4yepenkoBaHus” - CBAWEHHOOENCTBUSA
C 4Yepenkamum - BCe €ro Yy4yaCTHMKM OTBEYanu Ha BOMpPOC: “He cTano Nnu BAUsHWE
(n3BecTHOCTb, craea, NONynsPHOCTb WU T.M.) KOro-NnMbo M3 Hac Ha OCTanbHbIX COrpaxaaH
TaK BENnuKO, YTO 3TO YyXe cTano yrpoxaTb gemokpatum?”. N ecnv oTBET Ha 3TOT BOMNPOC
OKasblBanCs MNOSIOXKUTENbHBbIM, TaKOW rpakgaHuH OTNPaBfAnCca Ha LNUTENbHbIN CPOK B
MOYETHYH CCbIIKy B CBOE 3aropodHOE WMEHue u NOoSABMASATbLCA B ropoge emy 6bino
3anpeweHo. lNpuyem, Takas ccbifika BOBCe He Oblfia Haka3aHMeM, MOCKOSbKY OH eLlle
HU4Yero He cosepLunn, a ecnun 6ol coBepLunn, TO 6bin Gbl NOABEPrHYT HEe OCTpakM3Mmy, a
cygy. OcTpakmam - 9TO BCEro Nub MNPEBEHTMBHAsi Mepa, HanpaBfieHHasi B pPaBHOW
CTENneHun K Nonb3e M CCbiNaemoro, 1 octarwmxcs. Beab nonynapHoOCTb KOro-nnbo - ato He
boraTtCcTBO, KOTOpPOE Yy HEero B CyHOyKax, He cuna, Kotopas Yy Hero B Myckynax. Ero
NONyNApPHOCTb - B rOfIOBax y BCEX OCTalbHbIX. OTO MX NpeacTaBrieHne O HeEM, KOTOpoe,
KCTaTu, BMNOSIHE MOXET oKasaTbCA JNOXHbIM U KOTOPOE CO BpemMeHeM o0643aTefibHO
NOTYCKHeeT, ecnu ybpaTb C rna3 ofion cam npeameT BocxuweHuda. Takmm obpasom,
OCTPaKM3MOM TpeKn pellanu Kyga bonee CrnoxHyro 3agady, Yem Ta, KOTOPYH Mbl peLlaem
Cnepgcteuem 5, nockonbky nobon aneMeHT BHeWHen cBoOOAbl, KOTOPbIM ABa YenoBeka
MoOryT nonpoboBaTb nepepacnpeaenntb Mexay cobon, B OTNMYME OT YerioBEYECKMX
npeacTaBneHnn, Bcerga Ha Buay. A mexagy Tem, caMo nepepacnpegeneHne Hukak He
MeHee OnacHo ANd BCEX, YEM POCT MOMySIAPHOCTU KOro-nnbo 1n3 corpakaaH.

CornacHo Akcrome 5 Bce noan MMEKOT paBHble NpaBa Ha BHELUHIOW cBoboay, B TOM
4yucre Ha ynpasrfieHne rocygapcTtBoM. Takoe ynpasreHne OCyLLEeCTBNSAETCs, B YACTHOCTM,
Ha Bblbopax u pedepeHagymax. Bce niogum nMeroT paBHble NpaBa Ha yyacTue B HUX, T.e.
Kakablh MeeT oguH ronoc. J1iobon YenoBek MOXeT OTKa3aTbCs OT MCMNOMb30BaHNA 3TOro
cBoero npaea. HeTpygHo cebe npeacTaBuTb, YTO MOMyYMTCH, e€cnu nogsm byaer
paspeLleHo OTKa3bliBaTbCA OT 3TOr0 CBOEro npasa B NOMb3y APYroro YesfioBeka Aa eule Ha
doHe CYLLECTBYIOLWLEr0 MMYLLECTBEHHOrO HepaBeHCTBaA. Ha npepoTsBpalleHve
BO3MOXXHOCTW, NPAaBOMEPHOCTM NOAOBHbIX CUTyaunn n HanpasneHo Cnegcreme 5.

Mockonbky B npouecce paccmoTpeHus CneactBust 5 BbIICHUNACb CIOXHOCTb B
MOHMMaHMM BOMpPOCa O MNPOM3BOSIBHOCTU UWCMNONb30BaHNA (MM HEUCNONb30BaHMWS)
4YenoBeKkoOM MpuHaanexawiero emy npaea, HeobxoAMMO M 3TOT BOMPOC MNPOACHUTb
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OKOHYaTesbHO.

Y Kaxgoro 4enoBeka €CTb MNPaBO Ha >U3Hb, HO MOXET NN 3TOT YerioBeK
CaMOCTOATENBHO PacnopsanTbCs 3TUM CBOMM NMPaBOM, Hanpumep, OTka3aBLUUCb OT Hero?
BnpaBe nu 4yenoBek, [OOPOBOSMbHO OTKa3aBLUMCb OT MpaBa Ha XW3Hb, COBEPLUUTb
camoybuncteso? O643aH N 4YenoBeK MCNONb30BaTb CBOE MPABO Ha XWU3Hb Tak, YTOObI
coBepLUaTb BCe 3aBUCHLLME OT HEro A4encTBua Ons coxpaHeHusa xusHu? (A kto He BygeTt
LEennaTbCs 3a XWU3Hb 40 nocrnegHen BO3MOXHOCTM - TOro He NyCTUM Ha norocT). Kaxabin
yenosek MmeeT npaBo Ha Tpya. O6sA3aH nNM OH MNpy 3TOM 3TMM CBOUM MpPaBOM
nonb3oBaTtbCA? (A KTO He nonb3yeTcd - Aa He ecT.) Kaxabii nmeeT npaBo nNpuvHMMaThb
yyacTve B ynpaBfieHUN rocyaapCTBOM, B YACTHOCTU, NyTeM yyacTus B Bblbopax. Ob6sa3aH
N OH y4YacTBOBaTb B Bblbopax? (A KTO He yyacTByeT - nuwum neHcun.) N 1.4. n 1.n. Mol
HUKaK He MoOXem OO6OMTM BHUMAHMEM  ITOT BOMPOC W AOOSMKHbI OTBET Ha Hero
3admkcmpoBaTtb B siBHOW dhopMe. Mol yxxe kacanucb ero, dopmynupysa Cneactsue 1 o
TOM, YTO TOSIbKO CaM YeSIOBEK peLuaeT, YTo Anga Hero xopowwo. Onnpasice Ha Cnegcteune 1,
Mbl TENEPb MOXEM CHOPMYNNPOBaTb

CnepctBue 6.
Hukakon 4enoBek He MOXeT ObITb MPUHYXAAeM BOCMOJIb30BaTbCA KakKuM-nn6o
CBOMM NpaBOM.

B Bonpoce B3aMMOOTHOLIEHWA npaBa M 00A3aHHOCTM Yy HaAc ocTancsa He
pacCMOTPEHHbIM elle OAWH achekT - MOXeT M npaBo OblTb OOHOBPEMEHHO W
ob6s13aHHOCTbLIO. B Hallen akcmomaTumke - OTBET O4EBUIEH -

CnepctBue 7.
MNpaBa YenoBeka HUKOrAa He MOryT ObITb M €ro 06A3aHHOCTAMM.

Bcakaa HopmMa UM, B 4aCTHOCTM, €€ 9NneMeHT - AUCMOo3NLMS  OnucbiBaeT
npenocTaBneHne N orpaHnveHne BHeWHen cBoboabl. B Akcnome 7 Mbl 3admkcmpoBanm
OCHOBOMONaraLWnn NPUHLMN orpaHnYeHnsa BHeLWwHen cesoboabl. He MeHee BaXHbIM, YeM
NPUHUMN OrpaHMYEHUs1 BHELUHEW cBOOOAbI, ABNSAETCS M MPUMHUWUMN, B COOTBETCTBMM C
KOTOpbIM BHeLWHAS cBobopa [ormkHa npegoctaBndatbed. Ona dopmynmpoBaHUa 3TOro
NpUHUMNA, HaM MpeXae BCEro HyXHO obpaTuTb BHMMaHuMe Ha Akcnmomy 5, KoTtopas
rOBOPUT O TOM, YTO BCE NIOAN UMEIOT paBHble NpaBa Ha BHeELLHIOW cBoboay. Kasanock 6bl,
A0CTaTOYHO BCHO Hanu4yHyt cBoboay NoaenuTb NOPOBHY Mexay BCEMM NOAbMU (TYT Mbl
OOJTKHbI U3BUHUTBLCA 3a CTOSTb abCTpaKTHOE YMO3pUTenbHOE npeanoxeHue) - n npobnema
peweHa. YBbl, BBUOY abCONTHOM HemaTepuanbHOCTU npeameTa AeneHust M3 3TOoro
HU4Yero He nonyyYnTcs. KOHKpPETHbIN YernoBeK He CMOXET COXpPaHUTb CBOW “KyCOK nupora” B
HEeNPUKOCHOBEHHOCTU. B cuny AKCMOMbI 8 O CKNOHHOCTM NIOAEN HapywaTb rpaHuubl
YyXXOW BHelHen cBoboabl Bcerga HamayTCa OXOTHUKM MOCArHYTb Ha Hero. W, MoCKosbKy
pasHoobpa3ne “HaymHOK nupora”, T.e. KOHKPETHbIX NPOSIBNEHUIN BHELWHEN cBoboabl easa
nMm  He ©6e3rpaHN4YyHO, YUCIIO CUTyauun, B KOTOPbIX YerioBEK He CMOXeT cam
BOCMNPEnATCTBOBaTb TaKOMy MNOCAratenbCTBy, BeCbMa BENMKO, BCMEeACTBME 4YEro
cnosecHoe YOpMynMpoBaHWe MpaBuil TaKOro AeNeHust NpakTM4eckn HEeBO3MOXHO. Ho u
370 ewe He Bce. NockonbKy cBo6oaa - He NMPOr, NPOBO3rNacUTb KOHKPETHbIA €€ 3NIEMEHT,
KOHKPETHOE MNpaBO COBEPLUEHHO HEOOCTATOYHO. YTO CTOUT NPOBO3rNaweHHOEe MNpaBo Ha
XW3Hb, €Cnn Bcerga MOXeT HauTucb (M HaxogaTtcal) KTo-TO, KTO 3Ty KM3Hb 3axodeT
OTHATb. TepMuH “npepoctaBneHne” B OnpepeneHun 7 TpebyeT 6onee adhdeKTUBHON
KOHKpeTM3auum, Takom, koTopasi nomorna 6bl HamM YACHUTb NOHATUE “ancno3nuns’.
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Onpepenexne 17.
NMpepoctaBneHue BHewHeW CcBOGOAbI COCTOMT M3 €e MNPOBO3rNaweHus u
obecnevyeHnss BO3MOXHOCTU €€ OCYLLUECTBIeHUS.

MHbiMn cnoBamu, COBOKYMHOCTb (CMCTEMA) HOPM, O KOTOpbIX T[OBOPUTCSA B
OnpeneneHnn 7, gorkHa 3ddekTMBHO  NpenATCcTBOBaTb HAapyLUEHWO MpaB OAHOro
cybbekta pgencteuaAmMu gpyroro. B 3HaumTenbHonm cTeneHn 3pEEeKTUBHOCTb Takoro
BOCMNPENATCTBOBAHMUS 3aBUMCUT OT KayecTBa AMUCMO3MLMWN  KaXKOOW HOPMbl NPaBOBOM
CUCTEMBI.

dopmMynupys Haw NpUHUMN NpefocTaBneHnMs BHeWwHen cBoboabl, Mbl LOMKHbI
oTaaBatb cebe OT4ET B TOM, YTO He CYLUECTBYeT HM OOHOro npasa wunu cBobofbl,
HanpuMmep, u3 Tex, YTo npuBedeHbl BO Bceobuien geknapaumm npaB YenoBeka, KOTOpoe
MOXHO ObInio Obl obecneunTts abcontoTHo. Hu ogHoro! [daxe npaBo Ha Xu3Hb. N He
NOTOMY, YTO CYLLUECTBYEeT CMEpPTHas Ka3Hb - B HalLenW akCMOMaTUKE OHa WCKIYEeHa, a
NOTOMY, 4TO 3alMUTUTL YenoBeKka, Hanpumep, OT nNpeaHamMepeHHoro youincTea
MPaKTUYeCKN HEBO3MOXHO. HO CTpeMuTbCa K 3TOMY HYXHO. EAMHCTBEHHbIN Crnocob
peleHna 3TON 3ajauun - paspelunMTb CamMoMy YerioBEKY B CUTyauuW, KOrda €ro XXU3Hu
yrpoXaeTt peanbHasi onacHoOCTb (rMnoTesa), 3awuwiatb ee BMfoTb A0 NULEHUS XXU3HU
nokywatouwierocsd. M1 He TOnbkO emy, a ewe W crneumanbHO MOArOTOBMEHHBIM W
npeAHasHayYeHHbIM A58 3TOro Apyrum nogam (MunvumoHepam, nonvuenckum u T.n.). Ho
3TO O3HA4aeT, YTO MOKYLLAKLWEMYCS Ha YYXYH XXM3Hb B MOMEHT MOKYLUEHUS Mbl B NpaBe
Ha XXW3Hb OTKasblBaeMm, T.e. OrpaHUYMBaeM €ero npasBo Ha Xu3Hb! BCE ckasaHHOe Bbllle
MOXHO (M HyXHO!) nponucatb 3Ha4nTenNbHO Gonee nNoApoGHO, BO BCEX MbICIIMMbIX W
HEMbICITMMbIX AeTansax, ObnoXuTb CUTyauuilo HeoBXOAUMbIM W OOCTATOYHbIM YMCIIOM
YCMOBU 1 OFPaHUYEHNIA, MHAYe roBOps, NpeanocnaTb ANCNO3MM Ka4eCTBEHHYHO MMNoTeay.
N 310 - npaBunbHO, HO TEOPETMYECKM 3TO HMYEero He MeHsieT. Mbl coBepLUEHHO
CO3HaTEeNbHO AOMYCKAaeM M CYUTAEM 3TO MpPaBWibHbIM, YTO B ONpPeAeneHHOn cuTyauuu
4YenoBeK NPaBOMEPHO MOXET ObITb MULLEH XWU3HU, N 3TO HE SABMSETCS MOKYyLUEHNEM Ha ero
NpaBO Ha XWU3Hb.

Tenepb, ecnu BEpHYTLCA K anfieropym nuvpora ¢ Ha4MHKOW Nof Ha3BaHWeM “npaBo Ha
XW3HbB", OKa3bIBaEeTCH, YTO 3TOT NMPOr HE MOXeT BbITb BeCb 6e3 ocTtaTka NogeneH mexay
Bcemun nogbmn. Kaxgomy pormkeH ObiTb HegodaH KycOYeK, COOTBETCTBYIOLIMA MNpaBy
ApYrnx Niogen NUWNTb ero XXNU3HW B Criydae, ecnvm OH caM MonbITaeTcsa Koro-t1o youts. Ho
9TOT HeAOoAdaHHbIA Kyco4yeK (OCTaToOK) OOMKEH OblTb Kak MOXHO MeHblue, T.e. 3TO
€4NHCTBEHHOE B J@aHHOM MpuMepe yCrnoBue - 3allmTa XU3HU OPYroro YyernoBeka (ngen) -
AOIMKHO ObiTb ONMCAHO Kak TONbKO MOXHO 6onee nogpobHO M TOYHO (3TO elle pas
noagyYepKMBaeT, KakK BaXHO KayecTBO runoTesbl). Toraa Kaxaomy AocTaHeTcs
MakcuManbHO 60MbLION KyCOK CBOBOAbI, XOTA U YyTb-4yTb MEHbLUMI, YEM B Cryyae, Korga
nupor genuncs 6ol 6e3 octatka (MpunoxeHne 4). IMEHHO KaXXgoMy M paBHbIA CO BCEMM
apyrmmn. bes atoro  “4yTb-vyThb” AONA HEKOTOpbIX (MHOrMMX) ocTanocb 6bl TOMbKO
npoBo3rnawleHve, T.e. “xanea, xanea!’. Ecnn 3Toro He caenatb, T.e. NPOBO3rNacuTb
NpaBo Ha XM3Hb abCoONTHBLIM, Mbl CO34aAMM NapagoKcarbHYK CUTyaLuMto, NPU KOTOPOK
NpaBONOCIYLUHbIA YEenoBeK, T.e. TOT, KTO NPU3HAET n cobniogaet abCcontTHOE NpaBo Ha
Xn3Hb nboro gpyroro, crtaHoBuTCcs M abcontoTHO 6e33awuTHbIM  nepen  nobbim
NpPaBOHENOCHYLHbIM, FOTOBbIM MNPOUIHOPMPOBATL €ro, MNPaBOMNOCAYLHOro, MNpaBO Ha
Xn3Hb. Npun Takom nopsgke Bewen ybunua cmoxeT BeCcTu cebsa B 006LecTBe, Kak XOpek B
KypsaTHUKe. KCcTaTu, B 3TOM akCMoMaTmuke NpuHUMN “noAacTtaBb APYryHO WeEKY”, MOXeT ObiTb,
BOOOLLE M KpacmB, HO TOYHO HEMpPaBUIIEH.

Tenepb rnocrne BCex 3TUX pPa3bACHEHUM Mbl MOXeM CcOopMynuMpoBaTb MNPUHLAN
npeaocTaBneHns BHeLWHen ceoboapl -
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Akcuomy 10.
Kaxpomy pomkeH ObiTb npeaocTaBfieH MakCMMyM  BHeWHeW cBo6oabl,
COBMECTMUMbIN C TaKUM XXe€ MaKCUMYMOM CBOOOAbI KaXXa0ro Apyroro.

Akcnoma 10 B cOBOKYMNHOCTM ¢ Akcmomamn 5 1 7, n ectb (bopmynupoBka Toro naeana,
KOTOpPbIN 3aJaeT eCTeCTBEHHOE MpaBO M K KOTOPOMY [AOSMKHO CTPEMMUTLCS MNpPaBo
AENCTBYylOLLEE HA NYTU €ro NCTOPUYECKOro PasBmUTUS.

Ecnn paccmoTtpeTb A0CTaTOMHO ONWUTENbHBbIN UCTOPUYECKUA nepuod, Mbl Byaem
BblHY)XXAEHbl MpM3HaTb, YTO [AEWNCTBYyKOLlEEe NpaBO pa3BMBAETCA WMEHHO B 3TOM
HanpaBneHun, XOTA KOHEYHO Xe He NPSMOSIMHENHO, C OTCTYMNSIEHUSIMU, C OFPOMHbLIMMN
3ursaramm, HO MMEHHO B HanpaBneHUM npenocTaBrieHns Bce Gonbwen n Gonblen
BHelHen cBoboabl Bce OonbwemMy u 6onbwemy unicny nwogen. He 6nara, kak 310
ytBepxaatoT V.beHTam 1 ero nocnegosatenu, a UMEHHO BHeluHeln cBobogbl. “OTyero B
EBpone pabcTtBo rpaxgaHckoe wmarnagunocb? OTTOro, 4To No paspyweHun Puma Bce
NOYTU rocygapcTBa YTBEPAMUCH Ha NpaBax nonutnyeckon csoboapl. TakoB Obin pasym
deoganbHbIX YCTAaHOBMEHN, BPeAHbIX NO MHOMMM OTHOLUEHUSIM, HO BECbMa MOSEe3HbIX 4SS
Oyaywero packpbiTus cesoboabl” [79, c.44].

N ato He cny4damHo. Kak nokasan @.A.Xanek [103], nmeHHO BCE BoO3pacTaroLias
csoboda mHAMBMOA NO3BONSIET BCeMy HaceneHuo obecneyntb camomy cebe GornbLunn
POCT CBOEWN YMCNEHHOCTN U COOTBETCTBYIOLMI POCT NPON3BOACTBA CpeacTB obecnedeHuns
XWM3HW 3TOrO0 YMHOXAaIOLLLErocsi HaceneHus.

Haxe gpeBHne pabosnagenvyeckue () aemMokpatMm NO3BOMASNN OOCTUYbL BonbLuero
NpouBETaHUA, YeM Takue xe paboBnagenbyeckne TupaHuu. HblHE Xe Mbl yCcBanMBaeMm
pesynbTaTbl KONOCCANbHOMO 3KCNepuMMeHTa, KOTOpbi ybeauTenbHO CBUAETENbCTBYET O
HENPUrogHoOCTN “3aKpbITON” CUCTEMbI, CUCTEMbI NPUHYAUTENBbHOrO ynpasfeHus NiabMu
Aaxe Ans martepuanbHOro obecnevyeHnsa nx XnsHu.

NTtak, npu npegocTtaBneHnn BHelwwHen csoboabl nobomy 4YenoBeky (Kaxaomy, BCEM)
AOJTKHbI BbITh BbINOMTHEHBI CrieayoLMe YCNoBnUS:

] KaXObl 3N1ieMeHT npaBa (Ha XW3Hb, Ha cBoboay, Ha COBCTBEHHOCTb U T.M.), OOKEH
ObITb NPOBO3rNaLUéH;

] Npy NPOBO3rNaLleHnN KaXKaoro afieMeHTa npasa 4OKHO ObiTb onpeaeneHo, YTto ero
obnapartenem sIBNSETCA KaXabln rpaXkgaHWuH;

] AOSMKHO ObITb NPOBO3rNaLLEHO, YTO KaXabl rpaxaaHuH sBnsieTca obnagatenem
3TOro aNeMeHTa npasa TOYHO B TaKOM XXe Mepe, Kak 1 nobor apyron rpaxgaHuH;

"1 BOIMKHbI OblTb NPEeAyCMOTPEHbI Mepbl, MPXU MOMOLLM KOTOPbIX 3TOT 3fIEMEHT npaBa
O6ynet obecneumBaTbCA, B TOM YMCNE, CaHKLUN 3a HapyLLEHME;

] MakcMmMarsnbHO BO3MOXHO NOAPOOBHO U TOYHO (C apryMeHTUPOBAHHBLIMU CCbINIKaMn Ha
HeobxoauMocTb obecnedeHnsa BHeLWHen cBoboabl ApYrnX Nogen) OOMKHbI ObiTb ONMCaHbI
TE€ YCnoBMS, NPU KOTOPbIX MNPOBO3IMALLEHHbIN 3MNEMEHT npaBa oOrpaHnyMBaeTca And
KaXK[oro rpaxgaHvHa 1 B Kakor Mepe NpoUCXOANT 3TO OrpaHNYEHNE;

] Mepa OrpaHuM4YeHus 3reMeHTa npaBa [[O/kHA ObiTb MWHUMAanNbHOW, TaKowm
MarneHbKOW, KakK 3TO TONMbKO [OOCTMXKUMO TMpPU COBPEMEHHBLIX €ro npeaocTaBreHNto
YCroBUSX.

Bce 310 MOXeT ObITb cAenaHoO TOMbKO B HOpMax, MX rMnotesax, [OMCno3nuusx u
CaHKLnAX.

®opmynupys Akcuomy 10, Mbl pacCMOTPENU TOMBbKO OOUH MpPUMeEP - C BO3MOXHbIM
NpaBOMEPHbLIM COKpaLLEHNEM MNpaBa Ha XWU3Hb. Taknx NPUMEPOB MOXHO NPUBECTU Kyaa
6onblwe. B kaxxgom TakoMm npumepe obasaTtensHo GyaeT npucyTcTBoBaTh “ycrnioBue”, npu
KOTOPOM KOHKPETHbIN 3M1EMEHT BHELUHEN CBOBOAbI MOXET (O0SMKEH) CTaHOBUTLCA “YyTb-
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4yTb” MeHbLIe. ABCOMTHO, COBEPLLUEHHO HEAOMNYCTUMO, YTOObLI 3TO YCroBME co3aaBanoch
HenocpeacTBEHHO B MOMEHT YMEHbLUEHUS 3nemMeHTa BHelwHen cBoboabl. B Hawem
npuMepe - B MOMEHT JIMLLEHUS XU3HW NOKywarowerocs. Hanpumep, 4yenosek B MOgHOM
mecTe kpunuuT: “Ha A Bac Bcex cemyac 3amody!”. MNonuuenckun ero ybmusaet, nocyuTas,
4YTO MNPUCYTCTBYIOLLMM rpo3urna pearnbHass OnacHoCTb, U 3TO YOUINCTBO BNOCHEACTBUM
NpU3HaeTCsl MPaBOMEPHbIM, XOTS A0 3TOr0 COObITUSI HMKakas HopMa B CBOEWN runotese He
npegycmartpvBana npaBoOMEpPHOro NULLIEHMUS XMU3HU YenoBeka, YTo Obl OH HWU Kpuyarn, T.e.
ycrioBue “3a yrposy MOXHO NULLMTLCA XU3HK™ ObINIO CO34aHO HENOCPEACTBEHHO B MOMEHT
nnLWeHns xun3Hn. O4eBnOHO, YTO BCE Takme YCroBUSA OOSMKHbI OblTb MakCUMaribHO TOYHO U
noapobHo nponucaHbl 3apaHee. JTiobble AencTBNA, OrpaHM4YMBaloLLME BHELLHIOW cBOBoay
YyenoBeka, TOMbKO TOrga MOXHO cyYMTaTb NPaBOMEPHbLIMW, KOr4a OHW ONMParTCa Ha
3apaHee pa3paboTaHHY HOPMY.

Akcnoma 11.
He npeaycmoTpeHHOe HUKAKOM HOPMOW OeNCTBMe, HanpaBlieHHOe Ha OorpaHu4YeHune
Yben-nnbo BHewwHen cBo6oAbl, HeAOoNyCTUMO.

NTak, Tenepb, Korga Mbl onucanu fBa 3fieMeHTa HOPMbI - TMNOTE3Y U AUCNO3NLMIO,
Heob6xoauMO MNo3aboTUTLCS M O ee TPEeTbeM 3NIEMEHTE - CaHKUMK, 3agada KOTOpow
obecneunTtb 3PPEKTMBHOCTbL LEWCTBMSA MEPBbIX ABYX 31EMEHTOB WU HOPMbl B LIENOM.
3apaya Hopmbl cornacHo OnpeaeneHunto 7 - NpPeaoCTaBnATb U OrpaHMYMBaTb BHELUHIOH
csoboay. BaxHbIM 9nemMeHTOM Takoro npefoCTaBfeHUMs W OrpaHUYeHust SABNSETCH
HanoxeHne o00da3aHHOCTEN NO COONIAEHUID OrpaHuYeHus BHeELIHen cBoboabl TemMu
cybbekTamn, KOTOpble MOryT MOBMUATb Ha MPEeAOCTaBMEHHYIO BHELWHIOW cBoboay.
OpHako, 0643aHHOCTb - Takasi HenpusTHas Bellb, UCMOMHATb KOTOPYK A06POBOSILHO
XO4EeTCs He BCEM M He Bceraa. A Ham Hy>KHO, YTOObl OHa UCMonHANack BCeMu 1 Bceraa.

B kauyectBe “cTMmyna” no cobntogeHno Takorm 06s3aHHOCTU C He3anaMATHbIX BPpeEMEH
NPUMEHSIETCA CaHKLMS.

OnpegneneHne 18.

CaHKumMA - 3NMeMEeHT HOPMbI, ONMUCbLIBAOLWMMA UCXOoAsWMe OT obecne4yuBaroLiero
cy6beKkTa HeraTuBHble ANA HapywuTens BHelWHen cBobopabl, NpeaocTaBNseMoMn
3TOM HOPMOW, NOCNEeACcTBUA, HacTynarwuwme B pe3ynbTaTte ee HapyLUeHu .

Kaxgbld, KTO 3HaKoOMWUTCA C HOPMOM, BO3farawWwen Ha Hero Ty WIn  UHYH
00513aHHOCTb, OOMMKEH UMETb BO3MOXHOCTb SICHO M YETKO MOHATb, YTO MPOM30MNOET, €CNu
OH 3Ty 0653aHHOCTb HapPYLUWT.

'Mnotesa n Ancnosvumna NpUCYTCTBYIOT B KaXOOW HOpMe MO3UTUBHOMO npasa, Aaxe
€CInn 3TO Ha NepBblN B3rNs4 U He3aMeTHO. A BOT caHkumen obecneunmBaeTcs ganeko He
Kaxxgasi Hopma Nno3uTMBHOIO npasa. ATO COBEPLUEHHO Hedonyctumasa cutyaums. IMeHHo
3TO 4SBMSETCA Ba)XHOW MNPUYMHOM TOro, YTO 3aKOHOOATENbLCTBO OKa3blBaeTcs
HeadpekTMBHbIM. Hopma 6e3 caHkumn meptBa. MHbIMM crioBamu, He NogkpenseHHas
CaHKUMen HopMa - He Hopma.

OTO HACTONbKO BaXKHOE OBCTOATENBLCTBO, YTO Mbl AOIMKHbLI 3adOMKCUPOBATL €ro B

Akcuowme 12.
Bcsakaa Hopma gomnxkHa cofepXaTb CaHKLUIO 32 HapylLleHue NMpPOBO3rfaweHHON el
BHellHen cBoboabl.

Y lNepaknuta, dounocoda, UHTYUTUBHO YYBCTBOBAaBLUErO, NpeaBOCXULLABLUErO0 MHOroe
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M3 TOro, YTO Mbl CErogHA CYMTaeM O4YeBUOHbIM, GaHarnbHbIM, Mbl BCTpeYaeM Takoe
BblpaxkeHue: “CornHue He nepecTtynaeT NOMOXeHHbIX rpaHul, Mbo ecnn OHO <NpecTynuT>
AOJTKHbIE CPOKM, €ro pasblllyT OpuHMK, <cot3HuLbI [Npaeabi>" [96, c.224]. Naxe ConHue,
No MHeHuto epaknuTa, XoauT No HeBY He NPOCTO MNOTOMY, YTO TakoB MOPSAOK, a eLe U
NOTOMY, 4YTO 3a HapyLleHne nopsiaka u CornHuy nonaraeTcs HakasaHue, CaHKUUS.

OrpaHudeHne 4yben-nnbo BHelHen cBoboabl - 3TO NOYTM Bceraa KOHMnukT. Tem
bonee, korga pedb MaeT O NpUMeHeHUn caHkumu. OrpaHvynBaroLLMi 1 OorpaHMyYnBaeMbln
OOIDKHbl  MMETb  MHCTPYMEHT [ONnA paspelleHus KOHQMUKTa Mexgy HumMU. Takum
MHCTPYMEHTOM U sBrnseTca Hopma. OT e€ kavecTBa 3aBUCUT He TONbKO crpaBesivBoe
paspeLlleHne KOHKPETHOro KOHMMNKTa, HO U, B 3HAYNTENLHOW CTeneHu, npeaoTBpalleHune
ero BO3HUKHOBEHUs. Ecnnu Hopma  nnoxo cdopmMynupoBaHa, ecnv runotesa unu
ANCNO3NUNA M3MOXKEHbI Tak, 4TO He obecneynBaloT abCoONOTHO OAHO3HAYHOIO UX
TOMKOBAHWA, [OOMNYCKalT BO3MOXHOCTb Pa3fMYHOIO MNPOYTEHUS M3IMOXEHHOMO B HUX
TeKkcTa, 06e CTOPOHbI KOHPNIMKTA MOrYT COBEPLUEHHO JOBPOCOBECTHO M UCKPEHHE CUUTATb
HapyWWTENbHULEN UMEHHO MPOTMBHYK CTOPOHY. YTO 3agymbiBan wvnu xoten caenatb
3aKkoHoaaTenb, Korga TBOPUIT HOPMY, Nocne eé onybnmkoBaHUSA y)xe He MMEET 3HAYEHNS.
3HayeHne nmeeT He TOT “AyXx”, KOTOPbIM OH XOTes BOMMAOTUTb B 3aKOHE, @ TOJSIbKO TO, YTO Y
Hero nony4uMnocb B peaynbTaTte. “HeT Huyero onacHee OOLWENPUHATOM aKCUOMbI, YTO
cnefyeT pyKoBOACTBOBATbCA OYXOM 3akOHa. OTO BCE paBHO, YTO YHUUTOXWUTb MITOTUHY,
caepXunBatoLLyto 6ypHbIN NOTOK NPOU3BONbHbIX MHEHUI” [5, €.115].

Akcuoma 13.
Bcsakaa Hopma fomkHa ObiTb cdopmMmynupoBaHa TakK, YTOObl MMHMMM3MPOBATb
BO3MOXHOCTb €€ HeBepPHOro NOHMMaHuA.

3pecb HeobxoaMmo elle pa3 NogyYepkHyTb TOT (hakT, YTO HOpMa U cTaTbs (MYHKT,
naparpad 1 T.n.) NpaBOBOro akTa He TOXAECTBEHHbIe NOHATUA. HopMy, T.€. COBOKYMHOCTb
rmnoTesbl, OMCNO3UM U CaHKUMW BOOOLLE KpavHe peako ydaeTcs M3NOXWTb B Buae
OTAENbHOWN CTaTbW. 3HAYUTENBHO Yalle SNEeMEHTbl HOPMbl PaccpeaoToYeHbl MO PasHbIM
CTaTbsIM 3aKOHa, a TO M MO pa3HbiM 3akoHaM. KOHEYHO Xe, 3TO 3HAYMUTENBbHO YCNOXHSAET
NOHUMaHME N NPUMEHEHME HOPM Ha npakTuke. MNMpUYMHOM TaKoro MONOXEHUs SIBNSIeTCA
OTCYTCTBME B lOPUOMYECKOW HayKe OOLLENPU3HAHHOIO MOHMMAHUS WMMEHHO HOPMbI, Kak
LleHTpPanbHOro, OCHOBHOIO 3fieMeHTa npaBoBOW cucTtembl. [loHMMaHWe npaBa, Kak
BHELIHEN cBobobl, NpeaoCTaBfEHHOM M OrpaHUYEHHOW HOPMOWM, AAeT HaM pearbHYyHo
BO3MOXHOCTb aHanM3anpoBaTb HOPMbl - 3NIEMEHTbI CYLLECTBYIOLLEN NPaBOBON CUCTEMbI,
JaeT OTnpaBHY TOYKYy [Af9 Takoro adanuMsa, fdaeT TeopeTudeckyo 6asy ansa
Ka4yeCTBEHHOro KOHCTPYMPOBaHMSA HOBbIX HOPM U NPaBOBbIX aKTOB.

Ncxopa wn3 onpepeneHus npaea, HOpMa Kak 3f1EMEHT NPaBOBOW CUCTEMbI XKECTKO
CBsi3aHa C KOHKPETHbIM 3NEeMEHTOM MpaBa, 3MeEMEHTOM BHellHen cBoboabl. dnemMeHT
BHELLHEN cBOOOAbI, NPeLOCTaBNEHHbIN KaKOMYy-NMBO CyOBHEKTY, OrpaHNYMBAET BHELLHIOW
cBoboay (3agaeT npaBuna NOBEAEHUS - B NPUHATON CErOAHSA TEPMUHOMNOMMN) HE OAHOTO, a
Cpasy HECKONbKMX CyOBHEKTOB (rpynn CyObEKTOB).

Mpexage Bcero, 310 cam CyObEKT, HageneHHbI AaHHbIM 3fIEMEHTOM BHELLHEWN
cBoboabl. Mbl yxxe roBopunu 0 TOM, YTO HA OOHUM 3NIEMEHTOM BHELLHEN CBOOOAbI HUKTO
He MoXeT ObiTb HageneH abCoNTHO, AaXe MNpPaBOM Ha XW3Hb, CnegoBaTenbHO, U
CyOBLEKT, KOTOPOMY BHELUHAs cBoboaa npepoctaBndeTcs (Ha3oBeEM €ro - “Hagensembin
CcyObekT”), OOo/mKeH OblTb OrpaHUYeH npegenamu, BHYTPU KOTOPbIX OH MOXET 3TOW
cB06OOM NONb30OBaTLCS.

Bo-BTOpbIX, 3TO BCe Te€ CYOBLEKTbI, KTO TEOPETUYECKM MOXET MOCArHyTb Ha
npenocTaBnsAeMbil HagenaemMomMy CyObekTy anemeHT BHelwHen cBoboapbl. VX BHeWwHsANA
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cBoboaa Ha HapyLleHne NpeaocTaBnseMoro Apyromy afieMeHTa BHelHen cBoboabl Takke
AOIMKHA ObITb OrpaHudeHa, T.e. OHM AOMKHbl ObiTb 065A3aHbI cobntogaTh, He HapyliaTb
NpenoCTaBEeHHYO BHELLHIOW CBOOOAY Hagensemoro cybbekra.

B-TpeTbux, 37O BCe nuua W OpraHbl, 3agaden KoTopbix ABnsieTcs obecneveHve
afieMeHTa BHeLLHen cBoboabl, NpegocTaBnsaeMon Hagensemomy cyobekry. B otnuune ot
npeablaywmnx cyObekToB, OrpaHMyYyeHne BHELLHEeN CcBOOOAblI KOTOPbIX Bblpa)kaeTcs B
3anpeTe, orpaHnyeHnMe BHewHen cBoboabl obecnevmBaloWnX CyObEKTOB BblpaXkaeTcsl B
06a3bIBaHMM UX coBepLUaTh onpeaeneHHble JeNCTBUS.

OnpepeneHuve 19.
Hapensembin cyb6bekt - CcyObekT (CyObekTbl), KOTOPOMY JAaHHaAs HopMma
npenocTaBnfAeT KOHKPETHbINA 35IEMEHT BHELWWHeN cBo6oAbI.

OnpegneneHne 20.

OrpaHnumBaemMbin  CyObLEeKT - CyObeKT (CyObekTbl), KOTOpbIA  UMeeT
NPUHLUNNANbHYID BO3MOXHOCTb HapywWUTb NpeaocTaBnsieMblii JaHHOW HOpPMOWM
3N1eMeHT BHelWHen cBO6oAbl U KOTOPOMY 3TO HapyLUueHUue 3anpeLyaeTcs.

OnpeneneHne 21.

Ob6ecneunBaolWmin CyOBLEKT - CYOBLEKT (CyObeKkTbl), KOTOpOMYy AaHHOW HOPMOM
BMEeHsieTCA B O00A3aHHOCTbL obecneyvMBaTb MpPeAOCTaBNEeHHbIM €K  3NeMEeHT
BHellHen cBoooAbl.

Takum obpasom, Mbl NpUXOOUM K BbIBOQY O TOM, 4YTO MNpWU CTPYKTYpUpOBaHWUMU
NPaBOBOM CUCTEMbI KOHKPETHYO HOPMY HENb3SA CBA3bIBATb

] HW C KOHKPETHbIM CYyOBLEKTOM, MOCKOSbKY Kaxgas HOopma, npegocTaBnsowasl m
orpaHMyMBalOLWas 3MeMEHT BHELWHeNn cBoboabl, OXBaTbiBAET CBOMM BIUSHUEM TpU
pasHble rpynnbl CyObHLEKTOB;

] HM C KOHKPETHbIM NpPaBWSIOM MNOBEOEHMS, MOCKOSIbKY Kaxgada Hopma,
NpenocTaBnAwLLan 1 orpaHMyYMBaloLLLas 3NEeMEHT BHELLHEN cBOOOAbI, OXBaTbIBAET LIENbIN
KOMMMEKC npaBusi NOBeAEHUS, Pa3NUYHbIX ANA pasHbIX rpynn CyObeKToB;

] HM C XapaKTepom npaBwusfia noBeaeHus (ynpaBoOMOYMBAKOLWMK, 3anpeLlaroLmmn,
00s13bIBalOLLMIA), MOCKONbKY Kaxgasd HopMa, NpeaocTaBnslowasl M orpaHvymBaroLas
9NIEMEHT BHeWHen cBoboabl, COAEPXUT BCe TpU opMbl MpaBusl NOBEAEHUS:
ynpaBoOMOYMBaOWMNMA - Of9 Hagensiemoro cybbekTa; 3anpewarowui - aOna  Bcex
oCTanbHbIX CyOBHEKTOB; 06A3bIBalOWNN - AN obecneynBaroLnx CyObEKTOB.

EQuHCcmeeHHbIM  npasusibHbIM — CMPYKMypoobpasyrowumM pu3HakoMm  npasoeol
cucmemsbl rpu 8bl0erieHUU e€ aneMeHma - HOPMbIl SI8ISIEMCS KOHKPEMHbIU 3/1eMeHm
8HewHel ceobo0bI, npedocmasrisseMbili U og2paHu4dueaemMbiti OaHHOU HOPMOU.

Ocobo crnegyeT OCTaHOBUTBCA Ha dopmMax npaswusl noBedeHud, o6 eCcTBEHHbIX
OTHOLUEHWI, KOTOPbIE PEryNMpPyeT HOpMa KaK CTPYKTYPHbIN 3N1IEMEHT NPaBOBOW CUCTEMBI.
B topuanyeckon nuTtepaType TakMe OTHOLWEHUS TMPUHATO HasblBaTb MpaBOBbIMU
OTHOLUEHUAMN NI NPaBOOTHOLLEHNSIMUA.

Mcxogsa v3 Bbllecka3aHHOro, B NpaBOOTHOLIEHNAX BCerda ydacTBYHT TPU U TOMNbKO
Tpy rpynnbl CyObLEKTOB: HagensieMble, OrpaHudMBaemble M obecneuymBatowme. Takoe
CTPYKTYpUpPOBaHME YYaCTHWKOB MNPaBOOTHOLUEHUW, MPsSIMO BbiTeKawwee W3 Hawero
MOHUMaHMUS HOPMbI, 3HauYUTENbHO oObner4yaer M MOHMMaHME CYTM NPaABOOTHOLLUEHUN.
Kaxablh 3 cybbeKkToB MOXET BCTyNaTb B NPABOOTHOLLEHNS C MOObIM ApYrMM CyOBHLEKTOM.
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Hagensembin cybbekT BCTynaeT B NPaBOOTHOLLUEHNSA C OrpaHMyYMBaeMbiM CyOBHEKTOM,
Korga TOT coBepLllaeT MonbiTKy MOKYCUTbCS Ha NPeaoCTaBMEHHbIA 3fIEMEHT BHELLHEN
cBoboabl, n obecneunBaroM CyObEKTOM, KOorga TOT OEeWCTBYyeT unum 0e3gencreyeT B
npouecce (M1 Nocne) HapyLLeHWs AafieMeHTa BHELWHeN cBOOOAbl Hagensiemoro cyobekTa.

OrpaHnumBaemsbin CybbeKT BCTynaeT B NPaBOOTHOLLEHMS] C HAQeNsieMbIM CyObEKTOM,
Korga nbiTaeTcs MOKYCUTbCA Ha NPeaoCTaBIIEHHbIN TOMY 3fieMEHT BHeLHen cBoboapl, U
obecneuynBarownmM CcybbEKTOM, KOrga TOT NblTaeTcsa NpenoTBpPaTUTbL €ro MOKYLIEHWEe Ha
3NeMeHT BHeLLHen cBoboabl, NpeoCTaBNEHHbIM Hagenaemomy cyObekTy, unv CoBepLunTb
YyCTaHOBMEHHbIE AENCTBMS, KOraa npeoTBpaTUTb NOKyLIEHNe He yaanoch.

ObecneumBatowmin CyOBHEKT BCTyrnaeT B MNPaBOOTHOLWIEHUS C OrpaHU4YMBaeMbiM
CyObLeKTOM, Korga nbiTaeTcss NpefoTBPaTUTb €ro MOKYLWEHWE Ha 3N1EMEHT BHELUHEN
cBoboabl HagensieMoro cybGbekta, WM COBEPLUMTb YCTAHOBMEHHblE AEWCTBUSA, Korga
NpenoTBpaTUTb NOKYLLEHME He yaanocb, U C HagensieMbiM CyObLEeKTOM, Korga AencteyeT
nnun 6e3nencTByeT B NpoLecce HapyLleHns BHELWHen cBoboabl Hagensemoro cybbekTa.

[Mocne npoBeAeHHbIX Pas3bsACHEHUA Mbl MOXKEM MPABOOTHOLLEHUSAM AaTb creayluiee

OnpeneneHne 22.

MpaBOOTHOWEHNA - 3TO OTHOLWIEHUS, BO3HMKaKOLWMe MexXay HagensembiMm,
OorpaHMYMBarOWMM U obGecneymMBalWMM CyGbEeKTaMM B Npouecce OCyLiecTBIeHUs
KOHKPETHOro 3J5ieMeHTa BHelHen cBo6oAabl.

CornacHo OnpegeneHnto 7 nNpaBo MOXeET ObiTb NMpeaocTaBrieHO TONbKO HOPMOW, a
npegoctaBneHne npaea cornacHo OnpegeneHunto 17 cOCTOUT M3 ero NPoBO3rnaLlleHnst n
obecneyeHnss BO3MOXHOCTM ero ocylwiecteneHus. Npu npoBoarnaweHnn BaxHO, 4ToObI
BCe “‘cnywatowme”’ npaBusibHO W, MO BO3MOXHOCTW, OAMHAKOBO MOHWManNn TO, 4TO
npoBo3rnawaeTrcda. 3Ty 3agadyy Mbl nonbiTanuce pewuntb Akcuomonm 13. Ecnn
npoBo3rnawaemasi B Hopme csoboga chopmMmynmpoBaHa B 04MHAKOBO NOHMMaeMON BCEMMN
dopme, 3agada npOBO3MMNaLlEHNA MOXET CcuYMTaTbCs pelleHHoW. JTa, edBa I He
OaHanbHas UCTUHA, NOKa elle He cTana Takon B topuandeckon npaktuke. [JoctaTouyHO
OTKpbITb Ntobon 3akoH, a TeM Gonee, nobOM MHOM NPaBOBOW akT, U Mbl Hangem mMaccy
npumepoB HapyweHua Akcnmombl 13. BoT Tonbko oguH m3 Hux. Ctatbs 1 KoHcTuTyumm
Poccunckon ®epepauunn 1993 roga nposoarnaiuaeT Hawy cBobody, Halle NpaBo XWUTb B
AeMoKpaTnyeckom deaepatMBHOM NpaBOBOM rocyaapcTBe € pecnybnukaHckon dhopmMomn
npaeneHus. Cornacutca Ny KTo-HMbyab C TeM, YTO 3Ta HOpma ChOopMynMpoBaHa Tak, YTo
MWHMMU3NPOBAHA BO3MOXHOCTb €€ HEeBEPHOro noHmmaHus? CnpocuTe Ha ynuue CTo
yenosek, obnagarLmx 3TUM NPaBOM, W Bbl MOMYyYNUTE CTO BapMaHTOB MOHMMaHWUS 3TOW
HopMmbl. CnpocuTe OecATb HPUCTOB - NpodeccnoHanos, M Bbl NOAyYnTe ogMHHaAAUATb
BapMaHTOB MOHUMaHWsI 3TON HOPMbI.

Ha, pobutbcsa abCcontoTHO OAMHAKOBOrO MOHMMAHUSA  KaXOOW HOPMbl  BCEMMU
rpaxgaHamu npakTU4eCKn HEeBO3MOXHO, HO CTPEeMUTbCA K 3TOMY COBEPLUEHHO
Heobxoanmo.

TpeboBaHusa, nsnoxeHHole B Akcunomax 12 u 13, TpyaHO NpeabsBUTb K HOpMam
0Obl4HOrO npaBa, T.K. OCHOBHOM MPVHUMUN MNepefayn Takux HOPM, MX COXPaHEHUs u
pacnpocTpaHeHnst - n3ycTHocTb. Ko BCeM nucaHbiM anemMeHTaMm npaBa 3Tu TpeboBaHus
NPUMEHMMbI B MONHOM O6beMme.

OTn n gpyrne TpeboBaHus, 3apMKCMPOBaHHbIE B NPEeALLECTBOBABLUMX ONpeaeneHunsx,
akcMomax M crnenctBusiX AOSMKHbI HAWTW agpecaTa. Toro, K KoMy 3T TpeboBaHus Mbl
XOTUM MpeabaBUTb. Takon agpecaT ecTb U UMS eMy
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