NMpaBoBaa cucrtema.

KnsHb coobwa, B o00WEecTBE — €eOMHCTBEHHas AocTynHasa nwogam  dopma
cywectBoBaHus. MpaBo — 0gHO 13 06s3aTENbHbLIX YCNOBUIN COBMECTHOIO CyLLECTBOBAHUS
nogen. BonnouwleHnem 3TOro ycrioBusi SABMASETCA MpaBoBasi cUCTeMa, CyLlecTByloLlas,
AENCTBYyHOLAa B KOHKPETHOM OOLLEeCTBE U COCTOALAA U3 €€ KOHKPETHbIX 3NIEMEHTOB —
HopMm. [Ona Toro, 4toObl nNpaBoBad cucTeEMa AENCTBUTENbHO paboTana, 3fEMEHTbI
obwecTBa — NOAN AOMKHbI cObNtoaaTh 3NEMEeHTbI MPaBOBON CUCTEMbI - HOpPMbI. JTtoaun, no
Oonbluen Yyactu, Tak u noctynatT. [Novyemy e oHW 31O genatT? Nodemy nogasnswowee
OONbLUMHCTBO NIOAEN B MNOLABMANOLEM KOMMYECTBE AEWCTBUM, MMEKLWMUX MpPaBOBON
XapakTep, He HapyLuatT 3aKOHOB (HOpM)?

lMepBasi, oyeBMOHas nNpuYMHa — nNOLEN 3aCTaBnAKT Tak NOCTynatb. 3acTaBnstoT
oveHb pasHbiMu cnocobamu. lMpexae Bcero, 3acTaBnsAeT rocygapcTeo. Y rocyaapcrsa Ha
3TOT Clny4yan MMeKTCA cneumarnbHble “CUNoBble” CTPYKTYPbl, OOHOM U3 3a4a4 KOTOPbIX Kak
pa3s n ABNAETCS NPUHYXXAEHNE K UCMOMHEHNIO HOPM N HaKa3aHue 3a UX HEUCTMOSHEHNE.

ObuwecTBeHHOE MHeHVMe O0OblMHO MopuuaeT HapylweHue OoTAeNbHbIM YeroBEeKOM
3akoHoB. Jlloan Kak cyuiecTtBa obLieCcTBEHHblE B nogasnsatowem 60nblLUMHCTBE C TPyaOM
MOryT NEPEHOCUTb Takoe nopuuaHve. [Ans HUX OYEHb BaXKHO MOSIOXUTESNbHOE WUIK, Kak
MUHUMYM, HEWTPanbHOE OTHOLWEHWEe OBLIEeCTBEHHOIO MHEHMUS, KOTOPOE TakuM Crnocobom
3acTtaBnsgeT MxX Noctynatb B COOTBETCTBMM C MPUHATbIMW 3akoHamu. KctaTtu, B cnydae,
Korga camo O6LEeCTBEHHOE MHEHWE HE CYMTAET KakMe-TO HOPMbl CrpaBeanuBbIMUA U He
NPUHYXXOaeT nogen K nx cobniogeHuto, 3aTpyaHSeTCsl MCMNOSTHEHME CBOUX QOYHKUMA ©
CUNOBbLIMMK CTPYKTYpamu rocygapcrsa.

Ona nogen penurnosHbiX CylwecTByeT AOMOMHUTENbHbLIN  UCTOYHUK MPUHYXOEHUS -
LepKOBb N €€ cnyxuTenu. Yaule uepkoBb ogobpseT n nogaepmBaeT CyLLECTBYHOLLYIO
NpaBOBYD CUCTEMY W, TEM CaMbiM, 3acTaBnsieT cobngaTtb, UCMNOMHATL €€ HOPMbIl, HO
MHOrAa, 3HAaYMTENbHO pexe, U He NoaaepXKMBaeT.

NTak, oyeBMOHOM MPUYMHOM, MO KOTOPOW ntoan cobnogatT 3akoHbl, SABMSETCS
npuHyxgeHne. O4yeBUOHOW, HO HE eOMHCTBEHHOWN. Y KaXXgoro B NMMYHOM OMnbiTe Hanaertca
HemMarno NpuMepoB, Korga oH 6e3 Kakoro-nMbo NpPUHYXXAEHUA UCNONHAN TpeboBaHUsA TOro
UNn nHoro 3akoHa. CnegoBaTenbHO, Mbl — NIOAM - WUCMOSMHSEM 3aKOHbl HE TONbKO MO
NPUHYXOEHUIO, HO N JOBPOBOMBHO. JTa BaXHas MbICMb AOCTOMHA TOro, 4YTobbl ObITb
3adoMKCMPOBaAHHOM B

Akcnome 21.
3akoHbl (HOpMbI) cobniopgarTcas nOAbLMU NGO NO NPUHYXAEeHU, nubo
L[OOpPOBONLHO.

MmeeT nn onga Hac — nogen - kakoe-nmbo 3Ha4YeHne, No Kakom NpuymHe 60MbLUINHCTBO
N3 Hac cobnogaeT 3akoHbl - TOMbKO MO NPUHYXAEHUIO nnu n gobposonbHo? CyulectsyeT
MHeHune, B6eccTpaluHo 3aasneHHoe [1.CopokuHbIM: “[10 KakuMm mMoTMBaM 06si3aHHOE NULUO
MCNONHAET CBO (lopuamndeckyro) o6s3aHHOCTb — M3 CTpaxa NM HakasaHusl, U3 KOPbICTU
MMM M3 YUCTOrO CO3HAHMA [ofnra — 3TO MMEEeT BTOPOCTENEHHOE 3HA4yeHue, CnoWb WU
pAOOM HUYTOXHOE” [77, ¢.20]. Tak nu aTo? [JaBante 3agymaemcs, AENCTBUTENBHO NN HaMm
coBeplweHHO 6e3pasnuMyHoO B KakoM OOLLeCTBE XWUTb, - B TakKOM, B KOTOPOM 3aKOHbI
(HopMmbl) cobntogatoTcs NAbMU TONbKO M3-NOA Narnku, Mo NPUHYXAEHUIO, B pe3ynbrarte
OEeNCTBUSA “3Hepruun, KOTOPYH CO34aeT LUTbIK, MOCTOAHHO YCTaBMNEHHbIN B rpyAb KaXaomy
rpaxxgaHvHy” [21, c.46] nnn B TakOM, B KOTOPOM 3aKOHbI (HOPMbI) cobntogatoTcsa noabMm
A0BPOBOMBHO M TOMBKO WHOrA4A - MO MPUHYXXOEHUIO, B KOTOPOM “KaXkOblW rpakaaHwH Mo
NpM3bIBY 3aKOHOB BCTaHET Nog 3HamMsi NpaBoMOpsiAka M BOCMPUMET MOMNbITKY HapywnTb
nopsigok B obLlecTBe Kak HapylweHue ero nuyHbIX WHTepecoB” [21, c¢.47]? Oteet
OYeBUOEH —

Akcuoma 22.
[Jo6poBonbHOe cobnoaeHue nNOAbLMU 3aKOHOB (HOPM) NPeaNOYTUTENbHO.
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910 ObINoO NOHATHO ewe LlnuepoHy aBa ThicayenetTnsa Hasag: “To, 4To coBepLuaeTcs
AOIMKHbIM 06pa3om, cnpaBefnmMBO TOMbKO MpPU YCAOBMU, YTO OHO Aob6poBonbHO” [106,
¢.306]. Kakon e npaBoOBOW CMbICIT Mbl MOXEM M3BIieYb U3 3TUX ABYX akcuom? MoxeT
OblTb, HaM HYXXHO pas3pelnTb rocyaapcTBy 3acTaBnsTb BCEX HAac cobnogatb 3aKOHbI
no6poBonbHO? nn, MoXeT ObiTb, HAM HYXXHO OOrOBOPUTLCS M MOKMNACTLCA APYr Apyry B
TOM, YTO Kaxablh GyaeT cobniogaTb 3akoHbl JoOpoBonbHO: “PebsaTa, AaBante Xutb
ApYXHO!"? KOHEeYHOo e, 3TO He pewwunT npobnemy!

Ecnn mbl xoTnm, 4tobbl “ntogn” ncnonHann “s3akoHbl” 4OOPOBONBLHO, TO B 3TOM nape
3N1EMEHTOB Mbl MOXEM oOnepupoBaTb TOMbKO “3akoHamMu’, MPUYEM TONMbKO B WX
COBOKYMHOCTW, B COBOKYMHOCTW BCEX NPaBOBbIX HOPM, KOTOPYK Mbl Ha3Banu MpaBoOBOW
CUCTEMOWN.

Cnepnctsue 19.
lNMpaBoBas cuctemMa AomKHaA cO34aBaTbCA TaK U TaKkon, YTOObI NOOYyXAaTb YernoBeKa
K AOOpOBONIbLHOMY COGMIOAEHUIO 3aKOHOB (HOPM).

Mpexae Bcero, BaXXHO TO, KTO U Kak 3aKOHbl NpUHMMaET. [laneko He KaXablh YenoBek
OyneT unTtaTb BCe 3aKOHbI, BHMKaTb B UX coaepxaHue. Tem bonee, Ao Tex nop, noka He
BCTaHeT BOMNPOC 06 WUCMOMHEHUN FIMYHO MM KaKoro—rimbo KOHKpeTHOro 3akoHa. OaHako,
KaxObIli 4YernoBeK O0SMKeH OblTb yBEpPEH, UYTO BCE 3aKOHbl MPUHATbLI “3aKOHHO”. Takyto
YBEPEHHOCTb €My MOXET OaTb HanniMe UMEHHO €ero NpeacTaBuTenst B TeX opraHax,
KOTOpble 3aKOHbl MPUHUMAOT. OTO BO3MOXHO TOMbKO TOrga, Korga npasoBad cuctema
rapaHTupyeTt 6e3ycrnoBHoe BbinosiHeHne Crneacteus 17 o paBHbIX NpaBax Ha yrnpasreHune
rocygapctBom u Cnencteusa 18 o0 rapaHTMaX HanpasneHus B nobon 3akoHodaTeNbHbIN
opraH UMEHHO cgoezo npeacTasuTens. MNpuyem Kaxabii rpaxgaHuH UMEET BO3MOXHOCTb
Ha Bblbopax perynspHo ybexaaTbCsa B peanibHOCTM OOpeTeHMss UM UMEHHO C80e20
npegcraBuTens. Torga Kaxablv rpaxgaHvH MoXeT ObITb YBEPEH, YTO ero npeacraBuTenb:

[l npoYMTaeT Kaxabln NPOeKT NPUHUMAEMOro 3aKoHa;

] OUEHUT ero ¢ No3nLMM MHTEPECOB NpeacTaBNAeMbIX UM rpaXaaH;

(] B npouecce obcyxaeHust npoekta A0OBEOET 3Ty OUEeHKY OO CBeAeHus Apyrux
npeacraBuTeneun;

] B cnyyae HeobxoaAMMOCTH, caenaeTt BCE BO3MOXHOE 4SS AOCTMXKEHNA KOMpoMucca
MeXay MHTepecammn npeacTaBnsieMblX UM U BCEX APYIUX rpakaaH;

[l npocneguT, 4Ttobbl B Npouecce MpUHATUA 3akoHa npoueaypa Obina MNOMHOCTbIO
cobntogeHa;

[l nporosiocyeT Mo MNPOEeKTy 3aKkoHa, UCX0OA U3 UMHTEepecoB npeacTaBnsieMbiX UM
rpaxkgaH;

(] [noBeOéT A0 CBedeHus MNpeAacTaBnNseMblX BCHO  OOBEKTUBHYK MHGOPMAaLMIO,
CBSI3aHHYO C 3aKOHOM.

OTa yBEpPEeHHOCTb cama no cebe yXe MOXET MOPOAUTb Y MHOIMMX NOAENn oLylieHme
CnpaBeasIMBOCTA NPaBOBOM CUCTEMbI U MOABUTHYTb UX K AOOBPOBOSILHOMY COGMOAEHUIO
3aKOHOB, MCXOAA UMEHHO M3 3TOro OLyLeHus. “3akoHaM NAN NOAYMHAKTCA..., NOTOMY
4YTO BEPST, NPaBUMbHO UMW HENpasuibHO, B TO, YTO NOCNEACTBUS 3TOr0 MOCIyLWaHUA B
uernom nydwe, 4Yem nocrneacteus Henocnywanus” [24, c¢.341]. Ho 3to - TOMbKO
COBEpPLUEHHO HEOBXOOMMbBbIA MWHWUMYM, CMNOCOOHbLIN MOBMMATL TOMBbKO HA TeX noaen
(cerogHst nx, K coxaneHuo, BOMbLUIMHCTBO), KTO HE FOTOB MPUMOXUTb YCUINA K TOMY,
4TO6ObI NONbLITaTECA CaMoMy pa3obpaTbCs B Ka4yecTBe nNpaBoBon cuctemsbl. OgHako, aaxe
3TU ngu, Nepnoguyeckm CTarnkumBasiCb B XU3HU C TEMWU UMW UHLIMA HOPMamu, UMEKT
BO3MOXHOCTb  “Ha COOCTBEHHOW LUKype” OWwyTUTb WX CNpaBeasiMBOCTb  Un
HecnpaBeanuBOCTb. [1py 3TOM, Kaxgoe Takoe CTOSIKHOBEeHWe AaéT MM MHGOopMaLMo He
TONbKO O CNpaBeasIMBOCTU MNPaBOBOM CUCTEMbI, HO U O KavectBe paboTbl KX
npencraBuUTeNs.

Tem He MeHee, cnpaBegMBOCTb CaMUX 3aKOHOB (HOPM) Ansi TeX NIoAEN, KTO roToB
AaTtb cebe Tpyn pasbupaTbCca B UX KayecTse, elweé bonee BaxHa. W, ecrnv B npouecce
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Takoro M3yyeHusa 4enosek ybeguTcss B TOM, YTO 3aKOHbl BCEM NIOAAM MNPeaoCTaBNAoT
paBHble U MakCcMMarbHble NMpaBa Ha BHELUHIOW CBOOOAY, HE OOMNYCKAaKT UCMNONb30BaHUE
yenoBeka MNPOTMB €ro BOMM B KayeCcTBe 4bero-nmbo cpeacrtsa, OrpaHUYMBAOT €ro
BHELLHIOW cBOBOAY TONMLKO C Uenbio obecnevyeHus BHELWHen cBoboabl Apyrux nwogen,
rapaHTMpyeT eMy MakCcMMasnbHO BO3MOXHYK 6e30nacHOCTb - y 3TOro yenoseka He Byaer
OCHOBaHWM cuMTaTb TaKyl MNPaBOBYK CUCTEMY HecnpaBegnMBon. Y Hero He Oyper
OCHOBaHW faxke BHYTPEHHE COMPOTUBNATLCHA COBNIOAEHMIO 3aKOHOB, €€ COCTaBMALWUX.
Yenosek 6yageTt rotoB Kk AoOpOBOMNbHOMY COOMIOAEHWIO TakMX 3akOHOB (HOpPM). Hu y
obwecTBa, HW Yy rocygapctBa He 6Oygetr HeobxooMMOCTU NPUHYXXAATb €ro K ux
cobnogeHuto. “XKenatb cBob6OAbl - 3HAYUT XenaTb YCMOBWIA, NPU KOTOPbIX OHA MOXET
ObITb 0becneyvena” [73, ¢.157].

Ecnu e kakon-nnbo 4yenoBek COYTET, YTO €ero npasa Ha BHELWHO cBoboay 6onblue,
4YyeM y ApYrux rpaxgaH, CouTET cebs BnpaBe MCnonb3oBaTb KOro-HMbyab 6e3 ero Ha To
cornacums ansi JOCTUXKEHUSA CBOUX JNMYHBIX Lienen, CouTET cBol Oe3onacHocTb Oonee
Ba)XkHOM, 4eM 06e3onacHOCTb ApPYrnMx rpaxgaH, a [rfnaBHoe — CTaHeT [OencTBoBaTb B
COOTBETCTBUMN C TaKUM MHEHMEM, He cobntogasd npy 9TOM 3aKOHOB, KOTOPbIE OH COYTET
HecnpaBeanuBbIMK, NepBoe xe nogobHoe aencTtBue [OMKHO ObiTb npeceyeHo. OH
AOIMKEH ObITb NPUHYXOEH K COONIOAEHMIO 3aKOHOB M Haka3aH 3a WUX HapyweHue. A
rmaBHOE, BCE IOAN AOOSMKHbl 3HATb, W XW3Hb [OMKHA MOCTOSAHHO YKPEnnaATb UX B
YBEPEHHOCTM, YTO 3TM MOCMEACTBMS HACTynAT Heu30eXHO, HeoTBpaTMMO, TaK Kak
NpaBoBas CUCTEMa CKOHCTPyMpoBaHa Taknum obpa3om, YTO nHaye ObiTb HE MOXET.

Takoro noka ewle HUrge u HuKorga He 6b110. MoXeT ObiTb, KTO-TO CKaXeT, YTO Takoe U
HEBO3MOXHO, TakKoro Hukorga He Oyget. Ha aTto a4 mory nuvwb NOBTOpPUTL BCrea 3a
DxedpdepcoHom:  “Illogn, Haxoascb B HECTECHEHHbIX W BnaronpuaTHbIX
obCcToATENbLCTBAX,..., CMOCOOHbI XWUTb COBEPLUEHHO HOPMAanbHO MpU NPaBUTENLCTBE,
BMacTb KOTOPOro OCHOBbLIBAETCH HE Ha CTpaxe M YenoBeyeckon TynocTu, HO Ha pasyme U
CO3HaTENbHOCTU YernoBeka, Ha npeobnagaHuym y Hero coumanbHbiXx NOBYyXOAeHWn Hag
aHTUCOLManbHbIMK, YTO JIOAM CMNOCOOHbI XWUTb NPU NPaBNEHUN HACTONbKO CBOOOOHOM,
YTO OHO He CTECHSIET MX HU B KaKOM KX MOparibHOM MpaBe, HO AOCTAaTOMHO TBEPAOM,
4TOBbl OXPaHATb UX OT BCEro MOparnbHO HENPaBoro, KOTOPOE, rOBOPS KOpPo4e, COXpaHaeT
3a 4enoBeKOM BCe €ero ecrtecTBeHHble npaea’ [21, c¢.169]. HecTecHeHHble W
GnaronpuaTHble OGCTOATENbLCTBA, O KOTOPbIX roBoput [hxeddepcoH, moxeT cosgaTb
mosibKO NpaBoBasi cMcTeMa npu YCrioBUW, YTO Te, KTO eé paspabaTbiBaeT, NOCTaBunu
cebe Takyto 3agavy. MiMeHHo aTOoT nmnepaTtume 3aknoveH B Cneacteum 19. IMeHHO Ha aTo
B YacTu [OMMKHOrO HanpaBfeHa msnaraemas akcmomatuyeckass cuctema. VMIMeHHo 3To
MOXET CNY>XWUTb KpUTEPUEM OLIEHKN €€ KayecTBa.

JTtoan cnocoBHbI XXMUTb COBEPLLUEHHO HOPMArnbHO - Tak, Kak onucbiBaeT [xeddepCcoH,
HO r10Ka OHWM He B6binNn cnocobHbl co30amb TaKylo NMPaBOBYK CUCTEMY, KOTopas Aana 6ol
MM TaKyto BO3MOXHOCTb.

Mbl yxe roBopunu B Hawewn Akcuome 7, 4TO BHelHAs cBoboga 4denoBeka MoOXeT
orpaHn4MBaTbCA TONMbKO TpeboBaHMAMM obecneyeHnss BHELLHeNn CBOOOAbI APYruX JIOAEN.
Takne orpaHuyeHnsa BO3MOXHbI Kak MyTéM 3anpeTa coBepluaTtb Kakne-nmbo oencTeunsd, Tak
N NyTEM 06A3bIBAHNA COBEPLUEHUS KaKux-rimbo OencTBUn.

UTo KacaeTca 3anpeTa Ha coBeplleHne OeUCTBUA Halla Teopuda yXe dana OTBeT Ha
BOMPOC O TOM, Kakue OeNCTBUSA MOryT ObiTb 3anpeLleHbl: 3anpeLlarnTcs nodble 4enCTBuS,
orpaHu4YMBaloLLMe NPOBO3IMNALWIEHHYI0 paBHYK AONS BCeX Ioden BHeLWHw csoboay
yenoseka. Takoe o06sa3biBaHMe 6e34eNCTBMS, B YACTHOCTM, BbITEKAET M3  HalUero
Cnepcteusa 4, KOTOpoOe roBOpUT, YTO BCe 00SA3aHbl HE HapyllaTb YyXue npaea, T.e. He
AEeNCcTBOBaTb HapyLUaLWmMM X cnocobom.

Bonpoc ¢ o06s3biBaHMEM COBEpLUEHMS OEWCTBUA HECKONbKO CroXHee. Hawe
Cnepcteue 3 3anpellaeT UCNonb3oBaTh YENOBEKA MPOTMB €ro BOMM B KAa4eCcTBE CpeacTBa
ANa OOCTWXKEeHUA Yyxon uenun. CnegoBaTtenbHO, Halla npaBoBasd CUCTEMA HE MOXeET
00Aa3bIBaTb KaXOoro 4YenoBeka KMHYTbCA B MOXap ANA crnaceHus Apyrux nogen wu,
COOTBETCTBEHHO, HakasblBaTb €ro ecrnv OH Tak He nocTynuT. Mbl MoXeM HarpaguTb
YyenoBeka 3a COBEpPLUEHME TaKOro repomyeckoro nocTyrnka Unn npesvpaTtb ero, ecnm OH
Takoro noctynka He coBepwut. OpgHako, mpebosamb COBEPLUEHUS TEPOMNYECKOro
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NOCTynka Mbl HEe MOXeM. He MoxeM orpaHudmMBaTb BHELUHIOW cBObGody 4enoBeka,
3acTaBnsAsd ero [OencTBoBaTb Aaxe B cnyyae HeobxogmmocTn obecneyeHus Takoro
04YEBNOHOrO AfIEMEHTa BHeELUHeN cBOOOAbI APYroro YenoBeka, Kak NpaBo Ha XU3Hb.

O3sHayaeT nn 370, YTO Hawa npaBoBas cuMcTeMa He MOXeT TpeboBaTb OT YesioBeka
HUKakux OenctBuin? Het, He o3HavaeT. OnacHOCTb MnoXapa He npefoTBpallaeTcsl Hu
NpaBOBOM CUCTEMOW, HW, KaK HW MevanbHO, JaXe npaBuiamMu noxapHow 6e3onacHoOCTu.
Korga noxap BO3HWK, KTO-TO AOSMKEH €ro TyWwuTb. OTO - NOXapHbIK. TylweHne noxapa -
A00pPOBOMBHO M30paHHbBI UM PO 3aHATUKW, 3a KOTOPbIN OH MOsfyYaeT BO3HarpaxaeHue,
crnefoBaTtenbHO, NOXapHbIN ABNAETCA OroBapmBatoLencss CTOpoHom n obssyetca (bepet
00513aTenbCTBO) B YMCIEe NPOYEro M puckoBaTb CBOEWN XM3HbID. K aToMy ero ob6si3bieaem
aorosop. A Aoroeop - 310 o61acTb YacTHOro Npaea.

OcHoBononarawwmm nNPUHLUMIOM YacTHOMO npaBa SBMASETCA MNpuHUMN cBoboabl
A0roBopa, CornacHo KOTOpOMY, CTOPOHbI CBOGOAHbLI B MPOLIECCE 3aKMYeHUs gorosopa
(rpaxxgaHcKo-npaBoBOro, Tpy4oBOro, 6paqyHoro u T.n.), B MpoOLEecce NPUHATUA Ha cebs
B3anMHbIX 00s3aTenscTB. OgHaKo, ¢ TOr0O MOMEHTa, Korga AoroBop 3aKito4€H, CTOPOHBbI
yXe He cBOOOAHbI, OHN CTECHEHbI B3SITbIMK Ha cebsi oba3zaTtenbcTBamu. Bmecte ¢ Tem, Ta
CKIMOHHOCTb, O KOTOPOW Mbl roBOpUM B AKCMOME 8, NpOoSBNSETCS M B 3TUX OTHOLUEHUSAX.
O6bI4HO, AoroBop 065s3bIBAET CTOPOHbI COBEpLUATb Kakne-To AeNcTBumsS.

HJormkHa nn npaeBoBas cuctema npegycMmatpmBaTtb MCMNONb30BaHWE  HaLLero
MHCTPYMEHTa COCYLLeCTBOBaHUS B Crlyyadx, Korga ofdHa M3 CTOPOH OTKa3blBaeTcs OT
BbIMOSIHEHNSA OENCTBUIA, COBEPLUMTL KOTOpPble OHa obsi3anacb B Mpouecce 3aknioYeHus
porosopa? Mnwu npaBoBas cuctemMa OOfMKHA OCTaBUTb TAKOW KOHAQIMUKT YaCTHbIM WU C
ONMMMMNUNCKMM CMOKOMCTBMEM HabngaTb, Kak YacTHble nuua pasbupatotca mexagy cobon
camun? BOT yxe HecKomnbKo ThbiCAYENneTUn, Kak topuanyeckas npaktuka paspelumna aToT
BOMPOC COBEPLUEHHO OOHO3HAYHO B MOSb3y NPEAOCTaBMIEHNA BO3MOXHOCTU y4YaCTHMKaM
aorosopa obpaTUTbCA K rocygapCTBy 3a COOENCTBMEM B MOHY>XAEHUN APYroro y4acTHuUKa
[oroBopa K WUCMNOSIHEHUIO ero obsizaTtenbcTB. [locnegHue rogbl B HalIEN CTpaHe SIPKO
NPOOEMOHCTPMPOBannN HaMm, YTO MOflyd4aeTcHd, Korga rocyaapcTBO OKa3blBaeTCA He B
COCTOAHUN 3PGEKTUBHO UCMOSTHATD 3TY PYHKLMIO.

[MpaBoBas cucTema, Kak Mbl rOBOPUIM B NpeablayLlen rnaese, 3T0 YacTb MHCTPYMEHTa
Hawero obuiero cocyuwlectBoBaHUs. Ecnn 3TOT WMHCTpyMeHT He 6yaeT 3addeKkTUBHO
PYHKUMOHMPOBATb, Halle HOopManbHOE COCYLLECTBOBAHME CTaHET HEeBO3MOXHbIM.
CnepoBaTtenbHO, Mbl BCE BMECTE M KaXabl B OTAESIbHOCTU XXU3HEHHO 3aVHTEPECOBaHbI B
3PPEKTUBHOM (PYHKUMOHMPOBAHUM rocypapctea. A Onsd 3TOr0 HyXHbl (PMHAHCOBbIE
cpenctBa. [ocygapcTBy MX Herge B3siTb, Kak TOMbKO Y Hac, M Halla npaBoBasd cuctema
MOXET (Oo/mkHa) obsa3biBaTb BCEX Hac (C y4eTOM BCEX paHee MNPUHATbIX AKCUMOM U
CnepncTtsuin) cosepLlaTbh onpeaenéHHble 4eNcTBua — cHabxaTb rocyaapcTBO cpeacTBamm
ana ero apPEeKTUBHOrO PYHKLUMOHNPOBAHUA.

BoamoxHo, KpomMe [OBYX nNpuBELEHHbIX CrydYaeB MpaBOMEpHOro o06s3biBaHUS
yenoBeka K COBEPLUEHUIO KaKux-Mbo OenCTBUN, KTO-TO 3axo4yeT aobaBuTb M TpeTun, u
4YeTBEPTbIN Crny4aMn... OpgHako, Mbl YyXe cBfA3aHbl npeablgywummn  AkCcMomMammn wu
CneacrtsusaiMu, KOTOpbIe HE MO3BONAOT HAM PacLUMPATb 3TOT CMUCOK.

Cnepctsue 20.

3akoHbl (HOpMbI) BnpaBe TpeboBaTb OT YenoBeKa BoO3fepXaHus  OT
HenpaBOMEpHbIX AENCTBMA U He BnpaBe TpeboBaTb OT Hero Kakux-nmbo Aencreum,
3a UCKIK4YeHMeM TpeboBaHUA NNaTUTb HaNoru, a Takke UCNOJSIHATb TO, YTO OH cam
[OOpPOBONILHO 005A3ancA UCMOJTHUTDb.

Ana Toro, 4tobbl NpaBoBasi cMCTeMa rocygapcTBa MoOrna nNpeaocTaBuUTb KaXaomy
rpakgaHnHy MakCMMyM BHeELLUHEW CBOOOAbl, COBMECTUMbIA C TakMM e MakKCUMYyMOM
KaXkgoro gpyroro (a npeaoctaBuTb — 3HAYUT B TOM yucne n obecneuntb (OnpenenexHune
17), OHa g4oMmMKHa COOTBETCTBOBATL LeNoMy psay YCroBUIA.

MpaBoBas cuctema, kak un nobasa cuctema (Lenoe, CocTaBreHHOe U3 YacTen) OoSmKHa
nmeTb CTPyKTypy. lNpvpoga npaBOBOW CUCTEMbI TaKOBa, YTO OHa MOXET ObITb TONbKO
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nepapxmyeckon. Ha BepwmHe aTon nupamuabl pacnonaraetca OcHoOBHOW 3akoH -
KoHcTuTyumA.

CornacHo CnegcteBuio 13, nonutuyeckass BnacTb AOMKHa ObiTb pasgeneHa no
ypoBHAM. Kak Mbl roBopunu B npegbiayLlen rnaBe, Takmx ypoBHen ana Poccun [omkHO
OblTb He MeHee Tpéx — rocygapcTBeHHass Bnactb Poccuiickon ®epepaumm,
rocygapcTtBeHHas BnacTb cyObekToB Poccuinckon depepauyum, MeCTHoOe
camoynpaBneHue. PasgeneHue Bnactm No ypoBHAM O3HaYaeT pacnpegenieHme no atmm
YPOBHSAM 3fIEMEHTOB BHelWHen cBobodbl C npedocTaBreHneM (BMEHEHUEM) KaKaomy
YPOBHIO MNpaBa-ob6A3aHHOCTM  CaMOCTOATENbHO  NPeaoCTaBnATb-OrpaHNYMBaTh  3TU
3NeMeHTbI BHELWHen cBoboabl. Takoe pasgeneHne JomkHO 6biTb Npon3sBegeHO Ha CaMoM
BEpXHEM YypOBHe npaBoBOoM cuctembl — B KoHcTutyumn. [punyém, c cobnogeHuem
Akcnombl 13, T.e. TaK, YTOObl, N0 BO3MOXHOCTU, UCKMIOYMTb CMOpbl MEXAY YPOBHSAMMU, a B
cnyyae BO3HMKHOBEHUS TAKOro crnopa NpeaycMOTPEeTb MEXaHU3M Eero paspeLLeHms.

MTak, nepBbii ypOBEHb Mepapxmyeckon npaBoBOW cUCTEMbl cocTaBnsaeT KOHCTUTyuums,
cogepxawiass npegmeTHoe pacnpeferneHve cdep npaBOBOro perynvpoBaHus. BHyTpu
KaXgon Takou cdbepbl, COOTBETCTBYHOLLUEN OrnpeaesiEHHOMY YPOBHIO MOMUTUYECKON
BNacTu, [AOShKHA CyllecTBOoBaTb CTporasi uepapxmyeckad MNOOYMHEHHOCTb BCEX
n3gaBaeMblX Ha 4aHHOM YPOBHE NMPaBOBbIX aKTOB.

Onpepenexne 34.
NMpaBoBOM aKT - NMCbMEHHbIN AOKYMEHT, coaepXxalwmm noBeneHue.

OnpeneneHne 35.
HopmaTuBHbLIN NPaBOBOW aKT - NPaBOBOW aKT, coAepXKalluin HOpMy.

Mpnuém, aTa wmepapxmyeckas MNOOYMHEHHOCTb W Ccama [OShKHA MOAYMHATLCS
onpegenéHHomMy npuHumny. MNpu opmMynnMpoBaHnM Takoro NpUHLMNaE Ham Yyxe ecTb Ha
4yTo onepetbcsa. [Npexae Bcero, ato Cnencteme 8, KOTOpoe onpedensieT Hapog B
KayecTBe €ANHCTBEHHOIO MCTOYHUKA nonutudeckon snactu. CnegoeaTtenbHO, cam Hapoa,
cobpaBwmnca Ha pedepeHaym, Bcerga OyaeT Ha BepLUMHE TakKoW MepapXuyeckon
cuctembl. [danee, cornacHo OnpegeneHnto 30 0 NONUTUYECKOW BNAcCTWU, TOMbKO 3aKOH
MOXET BbICTYNaTb B KQYeCTBE OCHOBaHMA ANS NOObIX UHbIX noBeneHun. Taknum obpasom,
nobble UHblE NPaBOBbIE aKTbl MOrYT NOCMeaoBaTb 3a 3aKOHOM, a He HAaobOopOT, N 3HAYUT
cnefylowuM 3a pelleHneMm pedepeHayma YpOBHEM B MEPapXun NPaBOBbIX akTOB MOXET
ObITb TONBKO 3aKOH.

OnpeneneHne 36.
3aKOH — HOpPMaTMBHbLIA NPaABOBOM aKT, NMPUHATbIA 3aKOHOoAaTelNlbHbIM OpPraHom
NONIMTUYECKOMN BIiacTy onpeaeniéHHOro ypoBHS.

Bcskun npaBoBOKM akT Bcerga HanpasfieH Ha orpaHuyYeHue-npeocTaBneHne BHeLHen
ceobogbl. M3gaHnme npaBoBoro akta - gencrteue, a cornacHo Akcuome 11, nwoboe
AencTeve, He NpeaycMOTPEHHOe Kakom-nmbo Hopmown, Hepgonyctumo. CornacHo
Cneacteuio 9, Bcsikag nonutuyeckasa BnacTb, T.e. NpaBo NpPeaoCTaBfsaATb U OrpaHNYMBaTh
BHelwHo cBoboay, gomkHa 6biTb MpegocTaBrneHa 3akoHOM. Takum obpasom, nobon
MHON NpPaBOBOM aKT, KPOME pelleHus pedepeHayma, MOXEeT ObiTb M3gaH TOMbKO Ha
OCHOBaHWWN N BO UCMOMHEHME 3aKkoHa. W, 3HauuT, BCe UHble HOpMAaTUBHbIE NPAaBOBbIE aKTbl
MOryT UMETb YPOBEHb TOSNBbKO HMXE 3aKOoHa.

CnepnctBue 21.

CucrtemMa HOpMaTUBHbLIX NPaBOBbLIX AaKTOB KaX[oro ypoBHS MOJIMTUYECKOW BracTtu
OOJDKHA UMeTb Mepapxu4veckyr CTpyKTypy: KoHcTuTyuus, peweHue pedepeHayma,
3aKOH, UHble NPaBOBbI€ aAKTbl.
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NMomHsa Hawy Akcromy 15 0 cocTaBe CyOBLEKTOB MONUTUYECKOW Briactu, Akcnomy 8 o
4YenoBeYeCKOM CKIMOHHOCTW, a Takke oTaaBas cebe OTYET B TOM, 4TO [Jaxe
AoBpoCcoBeCTHbIE NoaM He MOryT m3bexaTb ownboK B Mpouecce CBOen AeATerIbHOCTU,
Mbl OOSDKHbl KOHCTaTMpOBaTb, 4YTO MpaBOBasi CUCTEMa MOXET coaepxaTb OLnbKu,
HanpuMep, Kak 4YacTHbIW Criydan, npoTvBopevaliue pyr Apyry HOpMbl W, Kak KparHWUi
crnyyam Takoro npoTMBOPEYMsi, HOPMbl B3aMMOWUCKIHOYawLwWwme. OTO BMOMHE pearnbHas,
XMU3HEHHasa cUTyauus, U Mbl AOSMKHbI PEeayCMOTPETL €€ B

Akcuome 23.
NpaBoBas cuctema He AOJMKHA copepXaTb B3aMMHO NPOTUBOPEYMBLIX (B3aUMHO
MCKNIOYaLWMX) HOPM.

Korga mbl roBOpyM O MPOTMBOPEYMBOCTM MPABOBbLIX HOPM, ECTECTBEHHO peydb UOET O
HOopMax ogHoro ypoBHs! Ecnu npoTtnBopevat apyr 4pyry HOpMbl Pa3HOro YpPoBHS, TO peydb
MOXeT MATK TONbKO O Hecoomeemcmeuu HOPMbl Bofnee HU3KOro YpoBHSI HOpMme bonee
BbICOKOrO ypoOBHS. B Takom crnydae Hopma ©6onee HM3KOrO YPOBHS TMPOCTO He
NPUMEHSIETCH, @ B OTHOLUEHUN OpraHa, n3gaBllero HeCOOTBETCTBYHOLLYIO HOPMY, OOJTKEH
CTaBUTbCA BOMPOC O NPUMEHEHNN K HEMY CaHKLIUNA.

CnosocoyeTaHne “He aormkHa cogepaTb” TpebyeT HEKOTOPOro NOSICHEHUS.

Bo-nepBbix, ecnn B npouecce o00CyxaeHUs npoekTa NpaBoBOro akTa BbISCHAETCS, 4YTO
copgepxallasics B HEM HOpMa MPOTUBOPEYUT KaKOM-NMOO YyXe CyLlecTBYHOLEN HOpME,
cogepxalienca B OpYyromM, AEWCTBYIOLLEM MPaBOBOM akTe, OOCYy)XOaemblll MPOEKT He
MOXeEH ObITb NPUHAT 6e3 yCTpaHeHus  BbISIBIIEHHOrO MPOTMBOPEYMs. YCTpaHeHue
NPOTMBOPEYMST BO3MOXHO Kak MyTEM pedakTMpoOBaHWS MNPOEKTa, Tak W MNyTéEM
(oQHOBpPEMEHHOro C MPUHATMEM [aHHOro npoeKkTa) BHECEHWA COOTBETCTBYIOLLErO
N3MEHEHNS B CYLLECTBYHOLLMIA NMPaBOBOWN aKT, NpOTMBOpeYaLmnn obcyxgaeMomy npoekTy.

Bo-BTOpbIX, €cnu B npouecce MNpPaBOMNPUMEHEHUSI BbISICHUTCS, YTO KakMe-TO YyXe
AENCTBYHOLLME HOPMbI NMPOTUBOPEYaT APYr APYrY, NPUHABLUNIA 3T HOPMbl OpraH AOSMKEH
He3ameanuTernbHO, B NepBOOMEPEedHOM MOpsidKe YCTpaHUTb Takoe MpoTUBOpeYme.
CooTBeTcTBYIOLLEE NPaBO-0693aHHOCTL (NOSTHOMOYME) OOMKHO ObiTb 3adMKCUMPOBAHO B
nepeyHe npa.-o0b6d3aHHOCTEN NOOOro opraHa, HagenEHHOro NpaBamMmm-o00a3aHHOCTAMU MO
CO34aHu1I0 HOPM U ANs NepBoro, U Ang BTOPOro cry4vas.

CocTrosias n3 orpomMHoOro 4Ymcria HopMm npaBoBasi CUCTeMa HyXXHa He cama no cebe, a
Ansi €€ NOCTOSAHHOro NpPMMEHeHus. Mcnonb3ys Ha NpakTMke HOPMbl NPaBOBOW CUCTEMBI,
NPUMEHSIOWME UX NMUA M OpraHbl, B YaCTHOCTW, CyObl HEpPeaKko CTankuBakwTCcs C
cuTyaumen, Korga paccmaTpuBaemMoe MNpaBOOTHOLLIEHWE MO-pa3HOMY perynupyetca B
pa3sHbiX NPaBOBbIX akTax, T.e. NPefoCTaBfeHNne N OrpaHNYeHuUe KOHKPETHOro afieMeHTa
BHELLHEN cBOOOAbI ONUCLIBAETCA B Pa3HbIX MPaBOBLIX aKTax No-pasHoOMY, NPOTUBOPEYNBO.
K coxaneHuo, H1W B OOHOM rocygapctese, B ToM uucne m B Poccunckon depepaumn,
HMKOrga He CyllecTBOBanNoO W He CywecTByeT cenyac Kakoro-nmbo [OOoKyMeHTa,
npeacTaBnAwLLEro NPaBoBY CUCTEMY KaK COBOKYMNHOCTb HOPM. [pnyem He TONbKO B TOM
€OVHCTBEHHO MpaBWUibHOM BMAE, KOrga Kaxgas HOopma CBfA3aHa C  KOHKPETHbIM
3NIEMEHTOM BHeLIHeN cBOBOAbl, C KOHKPETHbIM MNPaBOM, NPeOoCTaBUTb U OrpaHUYnNTb
KOTOpO€e 3ahuKCMpPOBaHHLIM B HEW MOBENEHMEM OHa W npeaHasHayeHa. Ho, gaxe, xoTs
Obl B NpMBbLIYHOM BuAe nNpaBun noBedeHus. [axe ecnu rocyaapcTtBO M MNpOBOAUT
cucTtemaTusaumio NPaBoBOW CUCTEMbI, TO CMCTEMAaTM3MPYHOTCA BCErga NpaBOBLIE aKThbl, a
He HOpPMbI, XOTsl Bbl U MOHMMaeMble Kak npasuna nosefeHus. Ecnu 6bl cucmemamu3sayusi
rnpasogol cucmembl unu xomsi bbl €€ usnoxeHue koza0a-Hubyodb 6binu nposedeHsbl o
rpasosbiM HOpMaM, a He 110 MpPaso8bIM akmam, rofoXumersbHble pe3yribmambsl makou
cucmemamu3ayuu 3Ha4yumesibHO rpesbicusniu 6bl 803MOXHOCMU U3pedKa Mpo8ooUMbIX
UHKOpriopayuu, KoHconudauuu u kodugukauyuu emMecme 835imbix.

OTO M He yauMBUTENbHO, MOCKOMbKY B3rMNsi4 Ha NpPaBOBYK CUCTEMY KaK Ha
COBOKYMHOCTb HOPM - 3TO B3rngaj Ha eé cogepxaHue, He 3aMyTHeHHoe (DOPMOW NpaBoBbIX
akToB. OgHako, kak 6bl Mbl HXN BrnsablBanucb B NpaBOBYHO CUCTEMY, U3NOXEHHYKO B BUOE
COBOKYMHOCTM NPaBOBbIX aKTOB, Mbl HUKOr4a HE CMOXEM pasrnageTb B HEN COBOKYMHOCTb
HopM. [nga Toro, 4Ytobbl €€ pasrnsgeTb, NPaBOBYK CUCTEMY HYXXHO COOTBETCTBYHLLMM

99



obpaszom n3noxutb. OnucbiBad Akcromy 13, Mbl YXXe rOBOpUAM O TOM, YTO SMEMEHTbI
KOHKPETHOW HOPMbl O4YE€Hb YaCTO paccpenoTOYEHbl NO pasHbiM CTaTbsiM NPABOBOro akTa, a
TO M NO pasHbIM NpaBoOBbIM akTaMm. /3noxeHne NnpaBoBON CUCTEMbI B BUAE COBOKYMHOCTMU
HOPM Kak pa3 M 3akni4yaeTcss B TOM, YToObl cobpaTb BOEAMHO paccpeaoTOYeHHble Mo
pasHbiM MPaBOBbIM akTaM, MO Pa3HbIM WX CTaTbsIM 31IEMEHTbl HOPMbl - €€ rMnoTesy,
ANCMO3NLNIO M CaHKUUIO WK, BO3MOXHO Oaxe, MX 4YacTWu, Korga M OHM OKasblBalTCA
paccpefoTOYEHHbIMN.

BoccTtaHoBneHHasa Takum obpa3oM HOpma cpasy Xe W HarnsgHo NpoAeMOHCTpUpyeT
BCE HEJOCTaTKN ee OTPaKEeHUs1 B NPaBOBbIX aKTaX, €CNU OHWN €CTb, UCXOAS U3 MPUHATON B
AaHHOM Teopuun NpaBa akCMOMaTUYECKOWN CUCTEMBDI.

OpHoro B3rnsiga Ha BOCCTAHOBIIEHHYK Takum obpasom Hopmy OyaeT OOCTaTOuHO,
4yTOObl 3aMeTUTb OTCYTCTBME KaKOro-nmbo ee anemeHTa - rmnotesbl, OMCMOo3ULMK Unn
caHkumn. Co BTOpOro B3rnsga Oyaet 3aMeTHO B KakOW CTEMNEHWU MPU U3NOXEHUM HOPMbI B
NpPaBOBLIX aKTax Bblaep)xaHa unn HapyweHa Akcnoma 13, T.e. BO3MOXHO NN HEBEPHOE
UNU HEOAHO3HAYHOE MOHUMAaHME KaXOoro 3feMEeHTa HOPMbl He TONbKO MO MNPUYUHE
MNOXOr0 WX CIOBECHOrO W3MOXEHUSA, HO Takke W MO MNPUYMHE NPOTMBOPEYUN WMn
HECTLIKOBOK  MeXxay  pasnuyHbIMn yacTsamu Kagoro  anemMeHTa HOPMBbl,
paccpeoTOYEHHbIMM MO pasHbIM MecTaM, MOXeT ObITb, JaXe pa3sHbiX MPaBOBbIX aKTOB.
Ho 3TO TONbKO TexHW4eckne OOCTWXeHMs. [NaBHOe, Yero no3Bonus Obl AOCTMYbL TaKoWm
Ccnocob M3NOXEHNA - 3TO coaepKaTeNbHOro aHanu3a HOpMbl, T.€., ewe pa3 HanoMHUM,
CNOBECHOIO  BbIPaXEHUA MNPeaoCTaBNEeHUs U OrpaHMYeHuMst BHEWHen cBoboabl.
CopepxaTenbHblni  aHanM3 ee  AMCno3vuumMmM  Ha  cooTBeTcTBME  TpeboBaHuSAM
akcmomMaTtmyeckon cuctembl. B Hawem cnydae, mcxogs M3 Hawew akcuomaTU4ecKomn
CUCTEMBbI, MOXXHO U HYXXHO ObIfio Bbl NPOBEPUTD:

] paBHbl€ NN NpaBa Ha BHELUHIOK cBOboay NpeaocTaBnsaeT ata HOpMa;

] He OrpaHu4YMBaEeT N 3Ta HOpMa BHELLHIOW cBoboay yenoBeka YeM-HMbyab, Kpome
TpeboBaHuin obecneyvyeHnsi BHeLHen cBoboabl Apyrux noaen;

[] He nblTaeTcs Nu 3Ta HOpMa MCMNoNnb3oBaTb KOro-nmMbo npoTMB €ro BONMKU Ans
OOCTUXKEHUSA YYXKOWN Lenu;

(] He npuHyXOgaeT nnM 3Ta HopMa Koro-nmbo BOCMONb30BaTbCA KaKUM-MGO ero
npaBowM,;

(] OENCTBUTENBHO NN 3Ta HOpMa MNPefoCTaBnsAeT KaKAoMy YenoBeKy MaKCMMasribHO
BO3MOXHbI 00beM JaHHOro afieMeHTa BHELUHEN cBoboabl;

(] He TpebyeT N aTa HopMa OT YenoBeka Kaknx-nmbo OenCTBUA CBEPX L4OMYCTUMOro
ncyepnbiBaowmnm nepevHem (Cnegcreme 20) n 1.0.

lMpoBecTn Takylo coaepxaTenbHyr NPOBEPKY NPaKkTUYECKU HEBO3MOXHO OO0 Tex nop,
MoKa BCSl HOpMa BO BCEX €€ NPOSIBNEHUSX B NPaBOBOW CUCTEME HE COCpeaoToYeHa nepea
rmasamu, B ogHoM MecTte. TpygHo npeactaButb cebe 4denoBeka, CNOCOOHOrO CBOWUM
BHYTPEHHMM B30POM OOBATb 8CHO MPABOBYID CUCTEMY, MbICIIEHHO BbIAENUTb B HEW &ce
3MIEMEHTbI, OTHOCALLMECH MMEHHO K OOHOWN, KOHKPETHOM HopMme U, TeM Bonee, npogenartb
B yme Ty paboTy, O KOTOPOW Mbl CKasanu 4yTb Bbiwe. Ecnun xxe aBe nepBblie 4acTn Takou
paboTbl Npogenatb He MbICAEHHO (He TOMbKO MbICIEHHO), a 3adukcMpoBaB ee
pesynbTatbl Ha Gymare, 9TO kak pa3 u O6yget TpebyembiM BOCCTAHOBIIEHMEM HOPMbI.
Torga n cogepxaTenbHbI aHann3 HopMbl 6e3 Tpyaa MOXHO ByaeT npogenaTb Ha Bymare.

Ecnm ™Mbl XOTMUM MMETb Ka4yeCTBEHHYK MpPaBOBYH CUCTEMY, T.€. MOJSIHOCTbIO
COOTBETCTBYHOLLYIO TpeboBaHMsM Halen akcMomaTukui, TO W3NOXEeHWe ee B Buae
COBOKYMHOCTM HOpM sBnsieTca 6e3ycnoBHO nonesHbiM. OgHako, 3TO HEe 3HayuT, YTO B
NpakTUYeCKoOn OeATenbHOCTM Mbl CMOXEM NOMb30BaTbCA MNPaBOBOW  CUCTEMOW,
N3NOXEHHON TakMm obpas3om. [Ans nNpakTM4Y4ecKoro MCMonb30BaHUSA MU3NOXEHHasi B TAKOM
BMAE npaBoBasi cuctema Bpsag N yaobHa. NpoBepuB Kaxayto HOPMY NpaBoOBOW CUCTEMBI
M3NOXEHHbIM  Bbllle cnocobom, Ham npuageTcd, B cnydae  HeobxoammocTw,
OTKOPPEKTUPOBaTbL Te NPaBOBble akTbl, KOTOPbIE coaepaT AedeKTHbIE dNeMeHTbl JaHHON
HOPMbl M MX 4acTW, HO MOMb30BaTbCS BCE-TakM MNPaABOBOW CUCTEMOW, W3NOXEHHOWN
NPVBbIYHLIM CMNOCOBOM, NOCKOMNbKY OHa CTPYKTYpMpOBaHa MO NpaBONPUMEHUTENSAM, a 3TO
AnNsi NpaBoNPUMEHNTENEN, KOHEYHO Xe, bonee ygobHo.
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OpHako, Takas paboTa noka He npoAdenaHa, NPOTMBOPEYMBLIE MPaBOBbIE aKTbl
BCTpeYarTCs AOBOSMBbHO YacTo, U B TaKMUX Cryvasix nepes HaMmm BCTAéT BOMPOC — Kakown 13
Takux NpoTMBOpeYalmnx Apyr Apyry npaBoOBbIX akTOB HYXXHO MPUMeEHUTb? Mbl HE MOXeM
OCTaBUTb 3TOT BaXHbIN BOMNPOC Ha COOCTBEHHOE YCMOTPEHWE MpaBoOnNpUMEHUTENEN U
OOIDKHbI  BOOPYXUTb UX COOTBETCTBYIOLUMM MPUHLMMNOM, anropuTMOM paspeLleHus
cnopHon cutyauun. O4eBMAHO, 9TO HAAO caenaTtb 4O TOro, Kak COOTBETCTBYHOLLME OpraHbl
npvBeayT B NOpsSAoK AeEKTHY YacTb NpaBOBOW CUCTEMbl. OTO HEOHXOAMMO MOTOMY,
YTO XM3Hb HE MOXET CTOSTb Ha MeCTe B OXWOaHWW yCTpaHeHust OedEeKTOB MpaBOBOW
CUCTEMbI, MOCKOSbKY NepBUYHA XU3Hb, HaLle COCYLLEeCTBOBaHME, a He NpaBoBasi CUCTEMA.
MHbIMK cnoBamun — npaBoBas cucteMa a1 CoCyLeCcTBOBaHUS, a He HaobopoT.

Anroputm paspeLueHusi cnopa O NPUMEHEHUN NPaBOBOrO akTa OOMKEH COCTOATb M3
TPEX CTagumn.

Ha nepsBon ctagum HeobBXxoOuMMO NPOBEPUTb, OTHOCATCHA W OpraHbl, M3gasLine
BCTYNMBLLWE B NPOTMBOPEYME NPaBOBble aKTbl, K pa3HbiM YPOBHAM BracTtu. Ecnu aTo Tak,
TO noanexawum NPUMEHEHUIO NPU3HAETCS NPaBOBOW aKT, M3OaHHbIN Ha TOM YPOBHE, K
KomneTeHumn  kotoporo  KoHcTtutyumen OTHECEHO  NpaBO-0683aHHOCTL MO
NpenoCTaBNEHNIO-OrPaHNYEHNIO ANEMEHTa BHELLHEN cBOOOAbI, SABMAIOLErocs ero (akra)
copgepxaHnem. Ecnn opraHbl, nsgasline KOHKYpUpYOLLME NpaBoOBble akTbl, OTHOCATCS K
OAHOMY YPOBHIO BfiacTu, Nepexogum K crieqytoLlen ctagnum npoBepKu.

Ha BTopon crtagum HeobxogumMoO nNpOBEPUTb,  OTHOCATCA NM NPOTUBOPEYMBLIE
NpaBoOBble aKTbl K Pa3HbIM YPOBHAM Mepapxuuv nNpaBOBOW cucTeMbl. Ecnu 3710 Tak, TO
nognexawmmMm MpUMEHEHUID MPU3HAETCA MNpaBOBOM akT, Oonee BbLICOKMM MO CBOEWN
nepapxmm (Cneactsue 21). Ecnu koHKypupytlowme npaBoBble akTbl OTHOCATCS K OAHOMY
YPOBHIO Mepapxuum, Nnepexoanm K CrieayoLen ctagum npoBepKu.

Ha TpeTben cragumn npoBepkn HeO6XoaMMO NPOBEPUTL, K KAKOMY BPEMEHU OTHOCATCA
NPOTMBOpPEYMBbLIE MNpPaBOBble akTbl. [lognexawum npuMeHEeHWo NPU3HaéTca npaBOBOW
aKkT, M34aHHbIN No3xe Apyrux. [ocKonbKy OOAMH W TOT Xe OpraH He MOXeT wusgaTb
HECKOITbKO aKTOB OAHOMOMEHTHO, Mbl BCerga CMOXEM TOYHO Ornpefesniutb, Kakon wu3s
KOHKYPUPYIOLLMX NPABOBbIX aKTOB NOAMEXNUT MPUMEHEHMIO.

CnepnctBue 22.

M3 pgByx wunu Oonee nNpaBOBbIX aKTOB, peryriMpyrwmx OAHO M TO XKe
NpaBOOTHOLLUEHUE, NPpUMeHseTcA (B nopsake yobiBaHUA 3HAYMMOCTU) NPaBOBOM aKT,
nM60 M3aaHHbIN Ha TOM YPOBHE, K KOMNeTeHUn KoTtoporo KoHCTUTyLmnem oTHecCeHo
NnpaBo-063aHHOCTb MO MNPEenoCTaBJIEHMIO-OTPAHNYEHUID 3JNIeMEHTa BHELLHen
cBoboabl, AABNSKOLWErocs cogep)XaHuem MnpaBOBOro akrta, NMbo npaBOBOM akT,
6ornee BLICOKMIA NO CBOEN Uepapxuu, nmbo usgaHHbIA No3xe Apyrux.

NTtak, Y HacC eCTb YyXe HEeKOTOopOoe npeacrtasnieHne o TOM, YTO TaKoe MnpaBoOBad
cuctema.

OnpeneneHne 37.

NpaBoBas cuctema rocygapcTBa - COBOKYNMHOCTb HOPM, W3fOXeHHass B
nepapxmyeckom cucteme HOpMaTUBHbIX NPABOBbLIX aKTOB, MPUHATbLIX NOMIUTUYECKOWN
BJlacTblo.

Kak cnegyetr uv3 BbIWEW3NIOXEHHOro, HOpMa MOYTM Bcerga paccpegoTodeHa no
pasHbIM 4acTsM pasHbIX NPaBOBbIX akToB. HOpMy Hemnb3s paccmaTpuBaTb B KavecTse
‘ronoro HopmMaTtmMeBHOro nonoxexns” [2, ¢.97]. Kaxgasa HopmMma, Kak CNnoBeCHO€e BblpaXKeHue
NpeaoCTaBnNeHNs U OrpaHMYeHnss BHeLHen cBoboabl, BCerga CrOXHbIN perynupyrowmnn
KOMMNNEeKC, Npu4em, CrOXHbIM Cpa3y B HECKONbKMX CMbicnax. Bo-nepsbix, KOMMekc,
BCerga COCTOALUMA UX TPEX AMIEMEHTOB - MNOTe3bl, ANCMO3MUMN U CaHKUuKW. Bo-BTOpbIX,
KOMIMMEKC, COCTOSALWMN W3 YacTeu, Kak npefoCTaBnsAlWMX, Tak U OrpaHUYMBaroLLnX
BHELWHO cBOb6oay. B-TpeTbux, KOMMMEKC, perynuvpylowmin OTHOLIEHMS Tpex rpynn
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CyObEeKTOB - HagensieMbix CyObekToB, 00a3blBaeMbix CyOBLEKTOB U obecnedmBaromx
CyOBLEKTOB.

CnoxHas, KOMMNMeKcHas CTPYKTypa KaxaoW HOPMbl HaknagblBaeT OTnevatok M Ha
CTPYKTYpPY NpaBOBOW CUCTEMbI.

[MpaBoBasi cuctema, B OTNIMYME OT CUCTEMbI MPABOBbLIX AKTOB, HE SBNSAETCA CTPOro
nepapxmyeckon. Het Takoro anemeHTa npasa, aHanormyHoro KoHCTUTyuuMM B cuUCTeEMe
NpaBOBbIX aKTOB, KOTOPbIA MOXHO ObIS10 Obl Ha3BaTb rMaBHbLIM, TaKUM, YTO BCE OCTalbHble
anemMeHTbl Npaea, a, cnegoBaTesflbHO, U COOTBETCTBYHOLUME MM HOPMbI, MOXHO ObIfio Gbl
Ha3BaTb NOAYMHEHHBIMU MO OTHOLLEHUIO K HEMY, BbITEKAOLWMMK N3 Hero. [1paBo Ha Xn3Hb,
npaBo Ha cBoboay, npaBo Ha COBGCTBEHHOCTb (NpaBO WMETb COBCTBEHHOCTb) -
‘paBHOMpaBHbI’, UMET OOMH YPOBEHb Mepapxuu, He BbIBOAATCA oauH u3 gpyroro. C
APYron CTOPOHbI, €CTb ANIEMEHTbI NpaBa, UMetoLMe ABHO COMOAYMHEHHbIV XapakTep, T.K.
nepBoe sBnseTcs HeobxoaMmbiM 3neMeHToOM no obecneveHuto BTOporo. [lpaBa Ha
XpaHeHWEe U HOLUEeHWEe OpYXud, Hanpumep, COMOAYMHEHbI MpaBy Ha >XM3Hb, Npasa
nctpeboBatb M NpPefoCTaBnsATb AOKasaTenbCTBa COMOAYMHEHblI MpaBy Ha cyaebHyto
3aumty wn T.n. Takum obpa3om, npaBoBass cuctema npeacraBnsetr cobou
MHOIOBEPLUNHHYIO MepPapXMUYECKYHO CTPYKTYpPY.

Ancnosnumna kaxaon HOpMbl YHUKanbHa. IMEeHHO Aucnosvums U genaet ogHy HOpMy
OTNIMYHOM OT Apyron. [MnoTesbl W/MNN CaHKuMK B pPasHbIX HOPMax MOryT MOBTOPSATLCS.
Tak, Hanpumep, y BCex OCHOBHbIX MpaB rmnotesa ogMHaKoBa - [Bcerga u Bce noguv] umerot
NpaBO Ha XW3Hb, UMEIT NpaBo Ha cBoboay... CaHKuMK B pasHbIX HOpMax Takke MOryT
cosnagaTb AOBOSIbHO 4acTo.

Bonee nogpobHoe u3dyyeHne CTPyKTypbl NPaBOBOW CUCTEMbI U CTPYKTYpPbl CUCTEMBDI
HOPMaTUBHbIX NPAaBOBbIX aKTOB, B3aUMOAEWNCTBUSA 3TUX OABYX CTPYKTYP MMEET BaXKHOE, HO
CaMOCTOATENbHOE 3HAYeHMe, NOCKONbKY BPSAA S OHO CMOXET NOBANATbL HA U3MNOXEHHbIE
akcmomMaTtuyeckne OCHOBbI.

OpHako, ye cenvac MOXHO CKka3aTb, YTO Takme Cnocobbl CTPYKTYPUPOBaHKS, Kak:

] CTPYKTypupoBaHue no yHKUMAM npaBa Ha perynatuBHbIE N OXPaHUTENbHbIE;

] CTPYKTYpMUpOBaHWE N0 METOAY PerynupoBaHus Ha MMnepaTuBHbIE, AUCMO3UTUBHBIE,
noowpuTenbHble, peKkOMeHAaTENbHbIE;

(] CTPYKTYpUpOBaHME MO COAEPXaHWID Ha ynpaBOMoOuMBawLlme, 006s3biBatoLLme,
3anpetiaroime,

BPSIA N HANQYT NPUMEHEHUe Npu TakoM MOHMMaHWUM NPaBOBOK CUCTEMBbI.

OcHOBHOE COMHEHWe, KOTOpOe yvalle ApYrnx 3Bydano B pasHbiX ayauTopusx npu
obcyxaeHun npensiaraeMon akCMoMaTUYeCKOM CUCTEMbl - CTOfb CTporasi cuctema He
MoxeT ObITb peanu3oBaHa Ha npaktuke. He MoxeT ObiTb paspaboTtaHa cuctema
HOPMaTMBHbLIX MPAaBOBbLIX AKTOB, KOTOpas He npotuBopedmna 6bl HU ogHon Akcuome
(CnegctBmio) npegnaraeMon cuctembl. A pa3 Tak, npegnaraemass paborta cyrybo
aKkageMuyHa, He MMeeT MU He MOXET WMETb HUKaAKOro OTHOLWIEHUSI K pearnibHOCTU M,
cnefoBaTernbHO, HE HYXHa.

B kayecTBe mnniocTpaumMm BO3MOXHOCTU MPUMEHEHWUS Ha MpaKTUKe npeanaraemomn
aKCMOMaTMYECKON CUCTEMbI HUKE W3MNOXeHa camasd BepluMHa CUCTEMbl HOPMAaTUBHbIX
npaBoBbIX akTtoB Poccurckon depepaumm - OCHOBbl €€ KOHCTUTYLMOHHOrO CTpoO4,
Hawewune oTpaxeHne B npeambyne u nepsBoy rnaee Hawen KoHcTuTyuun. BHumaHuio
yuTatenen npegnaraeTtca BapuaHT MX HOBOW pefaKkumn B CPaBHEHUM C OEWCTBYOLLEN
KoHcTuTyumen n ero o6oCHoBaHMe C NO3ULININ U3NTOXXEHHON akCMOMaTUYECKON CUCTEMBI.

KOHCTUTYLUUA

NMpeambyna
Mbi, FpaxgaHe Poccun,
CO3HaBasA Heu30eXHOCTb Hallero CocCylecTBOBaHUA Ha 3ToM 3emne,
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npu3HaBasa nNpaBa U cBO6OAbl YenoBeKa BbICLIEeN LIeHHOCTbLIO M yTBepXxaaa ux
pPaBEeHCTBO U OAMHAKOBYH AOCTYMHOCTb AN BCeX, rpaXAaHCKUM MUp U cornacue
MeXay BCcemMu nabmu,

BepA B Ao6po u cnpaBeanMBoCTb,

CTpeMAiCb obecneynTb paBHYHO 06e30MacHOCTb KaX[oro YenoBeka M
CO3HaTeslbHO XepTBYA ANA AOCTUXEHUA 3TON Lienun YacTbi CBoen cBoboabl,

CTPEeMSACb OrpaHUYUTb BIACTHbleé BO3MOXHOCTU roCyfapCTBEHHbIX OpPraHoB U
OOJNKHOCTHbIX NUL npeaenamm, Heo6xoaAMMbIMU ANA AOCTUXKEHUA 3TOU Lenu,

npoBoO3rnawlas Halle XXenaHue XXuTb B MUpe n apyxo6e ¢ Apyrumun Hapoaamm,

yuypexpaem rocygapctBo - npaBonpeeMHuka Poccumckon  umnepum,
Poccunckon Coumanuctnyeckon ®PepepatuBHon Cosetckom Pecnyb6nuku, Corosa
CoBeTckux Counanuctuyeckux Pecnybnuk - Poccunckyro ®Penepauuio n

npuHumaem ero KOHCTUTYLUIO.

Mpeambyna obbl4HO COAEPXKUT MHpOPMALMIO O TOM, KTO W NOYEMY peLunn NPUHATb
3TOT MWCTOpMYEeckMn akT. Ecnm ocTtaBuTb B CTOPOHE Criyyau, Korga KOHCTUTYUMS,
"napyetca" MoHapxoMm Kak, Hanpumep, B WcnaHum wunmn  KaHapge, KOHCTUTYLMNS
npoBo3rnawaeTca uMmeHeMm Hapoga. "Mbl, Hapoa CoeanHeHHbIX WTaTos", "Mbl, ANOHCKMIA
Hapoa", "Hemeukumin Hapod" M T.n. - Taknme CrOBOCOYETAHUSI COAEPXaTCss BO MHOMMX
AENCTBYIOLNX KOHCTUTYLMAX [36]. JTO C cambIX MepBbIX CTPOYEK OCHOBHOMO 3aKoHa
CTaBUT OTAENbHOrO 4eroBeka, CBOOOAHYH JIMYHOCTb "eCTecTBEHHbIM" 06pasom,
HEHaBA34YMBO B NOOYMHEHHOE MO OTHOLWIEHMIO K Hapody (obliecTBy) nonoxexHue, 3agaet
BMOMHe onpedeneHHyrw obnactb Ha ocu  1-3-2  NOMMTMYECKOro MNpoCTpaHCTBa.
“CobogHasn” NUYHOCTb Ha PagoCTSX HAYEro 3TOro U He 3amedaer.

MogobGHyo NpeTeH3nto TPpyaHO BbiCcka3aTb oTuam-ocHoBatensam CACLU, Beab OHuM
TBOPUIN CBOW [OKYMEHT Gornee OBYXCOT NeT Hasaj B akTMBHoM 6opbbe ¢ abcontoTHoM
KOposieBCKOM BnacTblo (0bnactb 2 NONUTMYECKOro NpocTpaHcTBa). Ho cerogHs, korga mbl
yXe oTnpasgHoBanu natugecsatunetve Bceobwen [Oeknapauuun lNpaB Yenoseka, emy -
UenoBeky n [paxgaHWHy - OOMKHO OblTb npegocTaBneHo nopobatouwiee MeCcTo B
npoLecce yCTaHOBIIEHNA rocygapCTBEHHOro yctponctaea. "Mel, rpaxgaHe Poccuun”, T1.e. He
TONbKO BCE BMECTE, HO M Kaxabl No oTaenbHOCTU B6epemM Ha cebsa aTy TsKenyk Howy
OTBETCTBEHHOCTW B NOMHOM COOTBETCTBUM ¢ AKcnomamu 5 n 22 n Cneacteusmm 1, 3, 16,
17, 19.

C yero 6bl a10? A noTtomy, YTO AeBaTbCs HaMm Hekyga! B acHom yme n TBepaom
NamMATU Mbl NMOHUMAEM, YTO XWUTb HaM Ha 3TOM 3emrie BMecTe. M He noTomy, 4TO 3Ta
3emMns CBOs, a He Yyxas. Ha 3emne 6onble He octanocb mecta gns "nubepumn”, Takoro
cBobogHoOro mecrta, rae MoXHo 6bino Obl OCHOBaTb Kakoe-HMOyab HOBOE rocydapcTBO.
HaBepHO, HEKOTOPbLIM, HO HUKAK HE BCEM BMECTE, MOXHO yexaTb B APYryl0 CTpaHy, HO Tam
yXXe €eCTb CBOM (4yXMe [nsi Hac) 3aKoHbl, KOTOpble Torga npuaeTcs npusHaTb
6€e30roBOpOYHO. [1ns TeX, KTO BEPUT B COBCTBEHHbIN pa3yM, KTO COXpaHun Bepy B 4oOpo u
CcnpaBeasIMBOCTb, HEU3DEXHOCTb COCYLIECTBOBaHMS Ha 3TOM 3€MNie - OCO3HaHHas
HeobxoanMocCTb, 3adukcnpoBaHHas B Akcnome 4.

Kaxablh 13 Hac XO4eT XUTb XOpPOLIO B COOTBETCTBMM C AKcnomon 2. Tak noyemy Obl
HaMm He O06beaVHUTb YyCUNUA MO OpraHM3auum Hawero cocyulectBoBaHuA? [lodyemy Obl
HaMm He caenaTtb Tak, YToObl BCEM ObIfo XOPOLLO B MAaKCUMarbHO OOCTMXUMOW cTeneHn? A
pa3 Tak, To no4yemy 6bl HaM caMUM He YCTaHOBMUTb Te MnpaBuna, No KOTOpbIM Mbl Byaem
XUTb coobLia?

Mbl  yxe Bblbpann pana ceba BNoOMHe KOHKPETHyt o06nacTb NOAUTUYECKOro
NPOCTPaHCTBA, Penniv, YTo ANs Hac SABMSETCA HaMBbICLWIEN LIEHHOCTbIO, OXPaHATb W
3awmuwate Kotopyto M npu3saH OcHoBHOM 3akoH. [Mpu3HaHMe n oTCTanmBaHWe I3TOW
LEHHOCTU U €eCTb OOHO W3 TakuUX BaXKHEMWWUX npaBun Hawen Xu3Hu. [lpuyem, a3Ta
LEHHOCTb AO0SkHa OblTb OOWMHAKOBO AOCTyna BCEM. Takoro yTBEPXOEHUS O4YeHb He
xBaTaeT pgeuncteytowen KoHctutyuuun. JlosyHr Benukon ®PpaHuysckon Pesosnouunm
"CBob0oga, paBeHCTBO, BpaTCTBO" NO-NPEXHEMY aKTyarneH, HO gencTytowast KoHCTUTyums
Kak Obl CTecHsieTCa ero npusHaTtb, AenaeT BCe BO3MOXHOe, 4ToObl Bnactu B yAOOHLIN
MOMEHT MOXHO ObINno OT Hero oTkasaTbcs. B HesBHOM dopme 4yepe3 npusHaHue

103



npuopuTeTa HOPM MEXAYHApPOAHOro nNpaea, a, cregoBaTenbHo, U Beceobwen Jeknapaumm
MpaB Yenoseka kak cocTaBHOW Yactu KoHCTuTyumm npuopuTeT cBobonbl, paBeHCTBa U
OpaTtcTBa BCe-Takm npuaHaeTcs. Ho noyemy ke Tak HeXoT4, kak bbl CKBO3b 3yObl? YTO e
0COBEHHO He HpaBuUTCHA aBTopaM AencTaytowen KoHCTuTyumn?

“Illoon HapgeneHbl pasymMoOM W COBECTbIO M [OSMKHbI NOCTYNaTb B OTHOLUEHUM OpYr
apyra B oyxe bpatctea” [64]. OT1oT npusbie Bceobwen [eknapaunn lNpae Yenoseka -
CKOpee HpPaBCTBEHHbIA MMMNEepaTMB U HanpaBfieH OH Kaxaomy uyeroBeky. ['ocygapcTtBo
34ecb HU npu YyeMm. He ero geno obecneymMBaTtb OTHOLLEHME NOAEN OPYr K Apyry B gyxe
6patctBa. ObecneumBaTb cBobogy - 3TO ero, rocygapctsa, ob6s3aHHoCTb. C aToum
00A3aHHOCTBIO 3a nocrnegHwe CToNneTUss OHO CcMuUpunocb. A BOT C 00A3aHHOCTbIO
obecne4vnBaTb pPaBEHCTBO - HET, He cMmupurocb. N aBTopbl gencTeyrowern KOHCTUTYuum
OYeHb XOPOLUO MOHMMAaNM coumarnbHbIA 3aKka3 TeX HeKoTopblX, KoTopble “paBHee”. Ho
camoe nevyanbHoe - TO, KaK CMOKOMHO Mbl BCE 3TO BOCMPUHANWU. [leyanbHO, HO He
YOUBUTENbHO, €CnM  BCMOMHUTL HEe OAMH rof MpOBOAUBLLYIOCA MAEOMNOrNYEcKyto
apTnoaroToBKy MMEHHO Mo 3TOMYy MNOHATUIO. "KTO 3a paBeHCTBO, TOT 32 KOMMYHU3M!" N He
BaXXHO, YTO KOMMYHUCTUYECKM MaHudgecT [47, c.419] nosiBunca TOoNbKO Yepes nosiBeka
nocne npoBo3arnaweHns nodyHra Benukon ®paHuysckon Pesontoumn n, 4to ewe bonee
BaXXHO, NpMHATUA [deknapauyum npae YenoBeka u rpaxkaaHuHa, NpoBO3riacusBLUEN B CBOEN
NepBOM CTaTbe HU YTO MHOE, @ UMEHHO PageHCMe0 8 rpasax.

K coxaneHuto, KOpHN Takoro M3BpaLLeHHOro MNOHMMaHUA yXOAST rnyboko B MCTOPUIO
Hawen cTpaHbl. 3HaumTenbHas 4actb XIX Beka 6bina ucnonb3oBaHa "nepenoBbiMU
cvnamun” pycckon MHTennuUreHumMmu s Toro, Ytobbl B Hapoae YKOPEHUNOCh MMEHHO Takoe
npegctaesneHne o paseHcTBe. "CrnpaBeanuBoe pacrnpegernieHMe"” B CMbICrie MonyyYeHus
KaXXObIM rpaKgaHMHOM AOCTaTOYMHOINO M PaBHOrO navka ¢ HauMeHbLUMMU XepTBaMu..." -
Tak ewe B Hadane Beka cdopmynupoBan [1.5.CtpyBe 3Ty BpenoHOCHyk wugeto [83].
MIMEHHO 3TOT NoAMOPYEHHbIN CMbICA Ha MPOTSHKEHUM NOYTM Bcero XX Beka npuaasarncs
STOMY CIIOBY B MHOFOYMCIIEHHbIX Kypcax "0OLecTBeHHbIX Hayk" B Halwewn cTpaHe. Bcs
OrpoMHas, OTNIMYHO OTMaXeHHas nponaraHgucTcKas MallnHa exeoHEBHO Ha NPOTSXEeHUU
BCEW XW3HM YeroBeka TBepamna, YTO PaBeHCTBO - 3TO TOMbKO naek. M nocteneHHo nogu
C 3TMM cornawanncb. Ho Mbl Bce-Takm € 3TUM He COrnacuMcs, Mbl NOHMMaeM pPaBEHCTBO
He Kak pacnpefeneHuve narvka, a Bcnep 3a [eknapauuven npas YenoBeka v rpakgaHuHa
Kak paBHonpasue. [1ns HacC paBeHCTBO He MyCTOe CIoBO, a BaxHada UCTUHa. M kak ckasan
NadbaneT B YupeantensHom cobpaHum: "Ham HeO6X0AMMO BbipasnTb UCTUHbI, N3 KOTOPbIX
Obl BbITekann Bce Hawu ydypexageHusa" [33, ¢.182]. PaBHonpaBne HECOMHEHHO Takas
NCTMHA, 3aduKcMpoBaHHass B AKCMOMe 5, U Mbl elle He pa3 MoBTOPUM ee B OCHOBax
KOHCTUTYLMOHHOIO CTPOS1.

Mbl 3HaeM, 4YTO NIOAM CKITOHHbI HapyLwaTb rpaHuubl BHewHen ceoboabl (Akcnoma 8).
HO Mbl BepuM, 4YTO 3Ta CKINOHHOCTb MOXET ObiTb UMW KOHTpOnuMpyema MoCcpeacTBOM
pasyma, BOSIeBbIMU YCUNUAMUN Kaxgoro Yyenoseka. Mbl BEpyuM, YTO CTpeMieHne K gobpy n
CcnpaBeasIMBOCTU TaKkXKe rfpucylle NIAsSM M YTO 3TU KayecTBa B COYETaHUU C pa3yMHO
YCTPOEHHbBIM MNOPSAKOM COCYLLLECTBOBAHUA MO3BOMAT HaM NpeoaoneTb YNOMSHYTYHO
CKITOHHOCTb.

NTak, Mbl yuypexgaem rocygapctso. A 4TO Xe 3TO Takoe - TO, YTO Mbl ydypexgaem?
OT1oMy Mbl gann Onpegenenve 23. Mbl co3gaeM WHCTPYMEHT, Npu MOMOLLM KOTOPOro
cobrpaemcs opraHn3oBaTb CBOE COCYLLECTBOBAHME.

Y4ypexgaa rocygapcrBo, Mbl AefnaemM 3TO C OTKPbITbIMU rria3amMu, COBEpPLUEHHO
co3HaTenbHO. Mbl nNOHMMaem, 4YTO Ham nMpuUAeTCs rocydapcTBy MNOOYUHATBCA. B
anbTepHaTMBe: NofnHoe Ge33akoHne U aHapxmsa NMbo NoAYMHEHME KaXOoro rpaxgaHvHa
YCTaAHOBMEHHbIM B rOCyAapCTBE 3aKOHaM - Mbl OCO3HAHHO Bblbupaem BTOpoe. Mbl
MOHMMaeM, 4YTO roCydapCTBY Herge B3siTb BNAcTW, Kak TOMbKO Y HAC, Y rpaxaaH. Tonbko
OQHW rocygapcTBa OTHUMAKT 3Ty BNacTb CUSIOW, a Apyrve nonyyarT ee U3 pyk CBOUX
rpaxgaH. Hagenssa rocyaapCTBO BRacTblo, Mbl camu OOPOBOSIbHO OrpaHMyYnMBaEM CBOIO
csoboay. Ho oHo, rocyaapCTBO, OOSMKHO 3HaTb, YTO Mbl XXEPTBYEM €My TOMbKO Yacmb
Hawen ceBoboabl 1 UMEHHO Ty 4acTb, KOTOpasa SBHO MpornucaHa B nocnefywem TekcTe
KoHcTutyumn. U oHo, rocygapcTBo, AOSMKHO NMOMHUTL, YTO Mbl, rpaxgaHe, ocTaBnsiemM 3a
cobon npaBo npuberHyTb B crnyyvyae Heob6XoAMMOCTM K MocrnegHemy CpeactBy - K
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BOCCTaHWUIO NMPOTUB TUPAHUN U yrHETEHUS. HO 1 Mbl, rpaxkgaHe, OOSMKHbI MOHMMATb, YTO
BO3MOXHOCTb TMpPaHUM W YrHETEHUs NpPsIMO crnegyeT M3 Tex OWwMubOoK, KOTopble Mbl
AONYyCTUM NPW COCTaBfieHUN nocreaytowiero Tekcta KOHCTUTYUUn, N3 Hawero HeyMeHus
BOMMOTUTb B HOPMax MPUHATYI0O aKCMOMaTUYecKyto cuctemy. B yacTHOCTK, ecnu Ham He
yoactcs 3(P(PeKTMBHO OrpaHMunTb pasyMHbIMU npegeniamMmyv BRacTHble BO3MOXHOCTU
rocyJapCTBEHHbIX OPraHoB.

Mbl NOKa eLle HX CrioBa He ckasanu O TOM, paau Yero Mbl cobnpaemcs NoXXepTBOBaTb
YacTblo cBoen ceoboabl. MoxeT ObITb, pagn Bnarononyyms n npousetaHmss Poccuu, kak
310 rosoputca B peuncteyiowen KoHctutyumn? BnaropogHo, Ho rnyno. Poccusa Kak
rocygapcrtBo yxe 6biBana v cunbHOW, 1 npouseTatowen. Hanpumep, npu Netpe nnun npm
Mocudge. BoT TOmbKo ntoasm noyemy-to npy 3ToM Obino nnoxo. lNpasga, He BceMm.
HekoTopbiM 1 Torga 661110 XxopoLwo. Mbl yBEpEHbI, YTO BCE N0AN poXaatTca cBO6OgHbIMU
N paBHbIMW B CBOEM AOCTOMHCTBE M npaBax. Kaxabl M3 Hac co3HaTENbHO NOXepTBOBas
YacTblo cBoen cBoboabl. M kaxabli U3 HAC OOMMKEH MOMNYyYUTb 3a 9TO rapaHTUPOBAHHLIN
MUHUMYM - BGe3onacHoCTb. bes3onacHoCTb B CaMOM LUMPOKOM MOHUMaHUW 3TOrO CrioBa:
6e3onacHOCTb OT BHeLWHero arpeccopa, 6esonacHocTb OT ©OaHautTa W Xynuraua,
©e30nacHOCTb OT rofiogHON CMEPTU B CUIYy HETPYAOCNOCOOHOCTM UMM HEBO3MOXHOCTU
npogaTb CBOW TpyAd, 6€30nacHOCTb aKonormyeckyto, 6e3onacHoCTb OT ANCKPUMUMHALUK NO
nobomy npusHaky n T7.4. U T.N. B NONIHOM cooTBeTcTBMU ¢ OnpeaeneHvem 24. B obuiem,
BCtO Ty 6e30nacHOCTb, KOTOpasi BbiTEKAET M3 BCero Tekcta KOHCTUTYUun 1, B 4YaCTHOCTH,
N3 BTOPOW ee rnasbl.

CosgaBas KoHCTUTYLUMIO, Mbl LOMMKHbI SICHO OCO3HaBaTb OCOBEHHOCTb MNOHATUSA
"6naronony4yune”, ynotpebneHHoe B npeambyne gencrteyowen KoHcTutyummn. He moxeTt
OblTb HEGnaronony4yHon CTpaHbl, B KOTOPOM BCe rpaxagaHe GnarononydHbl. Ho ewe kak
MOXeT ObITb Gnaronony4HbiM rocyaapcTBO, B KOTOPOM HebnarononyyHbl 60MNbLUMHCTBO
rpaXkgaH, Tak 4To Hawa 3agjaya - obecneynTb BO3MOXHOCTb Grarononyynst Kaxgomy,
Torga un cTpaHa Oyaget 6narononyyHon. W HMKakoro nykaBcTBa O MpoOLBETaHWUN.
Yupexpgaemoe Hamu rocygapctBo 00s3aHO obecneuntb BCEM paBHOMpasune U
0e30nacHOCTb, a yX MpouBeTaHWE Kaxabl vyenoBek obecneunt cebe cam, ucxogs 13
CBOMX COOCTBEHHbBIX BO3MOXHOCTEN U XKEeNnaHus:.

A 4TO Xe apyrue cTpaHbl? Beab Mbl HE OANMHOKM Ha 3TOW nraHeTe. Mano Toro, 4YTo Mbl
0CO3HaeM cebs 4acTbio MMPOBOro coobLecTBa - 3TO Halwle BHYTpeHHee Aeno. Mbl xoTum,
4TOObI MUpPOBOE COOOLLECTBO Mpu3HaBanio Hac CBOEW 4YacTblo. Mbl rpomormnacHo
00BbABMSEM O CBOEM CTPEMIIEHUN XNTb B MUpe U Apyx0e ¢ apyrumun Hapogamu. iIMeHHo
O CTpeMIieHn, NOCKOSbKY MUp 1 apyxba - geno obotogHoe. N ecnn KTO-TO OPYXUTb C
HaMn He XOo4eT, Mbl CBOK ApyxOy He HaBA3biBaeM. A yX €Cnu KTO C MEYOM K Ham
npuaer...

W, HakoHeu, nocnegHee no npeambyne. 3TO HOBOE rOCyAapCTBO POXAAeTCsl He Ha
MyCTOM MecTe. Y Hero eCctb OYeHb rnybokme ucrtopumyeckne KopHu. Komy-To MOXeT He
HPaBUTbLCA OfHa YacCTb KOPHeWN, KOMY-TO Apyras. Ho Bce aTo Hawa Vctopusa. 3ta UcTtopusa
He npepblBanacb HMKorga oT cefgown rnybuHbl BeKOB 40 Hawux gHen. [NpaBunbHo byaer,
€CIN Mbl 3TO YECTHO M OTKPbITO NPU3HAEM.

Kak Ham npefcraBnsieTcsl, Ha4MHaTb TEKCT KOHCTUTYUMW Hago C CaMoro BaXKHOro, C
TOro, YTO MaKCUMasnbHO TOYHO MO3ULMOHUPYET HaLly NPaBOBYH CUCTEMY B MOIMTUYECKOM
npocTpaHcTBe. Kak Mbl y)Xe JOroBOPUNCH, MaBHOM OCbIO MONUTUYECKOrO NPOCTPaHCTBA
SIBMNSETCHA OCb NPaBOBbIX LeHHocTen. MiIMeHHo obnacTb nonutudeckon nagen Nel ssngaercs
ANS Hac rmaBHOW, MMEHHO C 3TOro NpaBwibHO 6bINo 6bl HauMHaTb Hawy KoHCTUTyuuMto.
Mpuyem, panbHenwee pacnosiokeHne, MocrneaoBaTeflbHOCTbL CTaTen Takke WuMeeT
3Ha4yeHne. 1o BO3MOXHOCTW, CTaTbM OOSMKHbI pacnonaraTtbCa TakMm o6pa3om, 4ToObI
npegblaywmne ctatoen 6binn 6onee BaxHbIMK, Bonee 3Ha4YMMbIMK, YeM nocnegywouwue, a
nocnegytowime 6biny NormyeckumM NPoOL4OIHKEHNEM NpeablayLumnX.
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OCHOBbI KOHCTUTYLIMOHHOIO CTPOS
Cratbsa 1

1. YenoBek, ero 6e3onacHOCTb, nNpaBa M cBOOOAbI SBNSAKTCA BbICLUEN
LeHHocTblo. ObecnevyeHMe MakKCMManbHOW U paBHOM 06e30MacHOCTU rpaxpaH -
BO3MOXHOCTU KaXXAOMY CaMOCTOATESNIbHO U b6ecnpensaTCTBEHHO OCYLLeCTBNATbL BCe
ero npaBa M cBoboabl - eAMHCTBEHHasA UeNnb CywecTBOBaHUA rocyaapcTBa,
0653aHHOCTb BCEX €ro OpraHoB U AO0JMKHOCTHbIX NUL,.

2. ina Kaxporo rpaxaaHuHa paspeLlleHo BCE, YTO He 3anpeleHo 3akoHoM. Ansa
OpraHoB BNacTU U OAOMKHOCTHbIX NUL 3anpeLleHo BCE, YTO UM He NnpeanucaHo umnm
He pa3peLleHO 3aKOHOM.

3. Hukakue 06513aHHOCTM WM COOTBETCTBYHLME UM MpaBa rocyaapCTBeHHbIX
OpraHoB He MOTyT NPOTUBOPEYUTbL NPOBO3rfalleHHOMY B HacCTOSLEN cTaTbe.

Mbl  OEencTBUTENbHO CYMTAEM, YTO KaXObll YenoBeK sABNSAeTcA Hausbicuwel
LEeHHOCTblo. VIMEHHO NO3TOMY C MPOBO3rfaleHns 3Toro pakta Mbl U HaYMHaeM Hally
KoHcTutyumio.

CornacHo npeambyne, ctpemneHne obecneuynTb 6e30MacHOCTb KaXAoro 4erioBeka
MNOCAY>XWUIO OAHOWN U3 NPUYKNH yYpexXaeHns rocygapctea. be3onacHoCTb MakCMMarnbHyo m
paBHYyO Ons Bcex rpaxaaH. M 3gechk xe, B NyHKTe 1 cTaTbh 1 Mbl BMEHSIEM FOCYAApCTBY B
KayecTBe Lenn ero cyllecTBoBaHUA obecneyeHne Takon 6GesonacHocTtu. [lpuyem, B
NMONMHOM COOTBEeTCTBMM C AKcnmomom 14 B KayecTBe e€ro eamHCTBEHHOM Luenu. 3To
O3HayvaeT, YTO HUKaKme, gaxe camble "bnarve" nobyxageHns He MOryT onpaBAaTb HUKaKUX
AEeNCTBUM rocyaapcTBa, BbIXOAAWMX 3a npeaeribl 0603Ha4YeHHOM Lenu.

CnepoBaTenbHO, BMEHSIEMble TOCy4apcTBY B OCTanbHbiX 4YacTax KoHCTuTyumm
KOHKpPETHble 00513aHHOCTM W MpeAocTaBnseMble AONsi UCMOMHEHUA 3Tux 00si3aHHOCTEN
KOHKPETHbIe NpaBa OOSMKHbI MOMTHOCTBLIO BANCLIBATLCA B MPOBO3rNallEHHbIe 30ECh PAMKW.
A 4TOObI N36aBUTL rOCYJAPCTBO OT UCKYLUEHNSA MO3aHMMATLCA YEM-TO MHbLIM, Mbl 34E€Cb Xe
dopmynupyem AOns Hero, 4To Takoe Ta 06e30nacHOCTb, KOTOPYH OHO, FOCyAapcCTBO,
AOIMKHO Ham obecneunBatb. Ho roBopMMm He TOMbKO ANst HEro, a u ans cebs Toxe. Mol
rosopum apyr apyry: “OcyLiecTBnsTe CBOM NpaBa 1 cBoOOAbI Mbl ByAeM CaMOCTOATENBHO.
Mbl He Bygem TpeboBaTb OT rocygapcTtBa, 4ToObl OHO Aernano 3710 3a Hac. Ero 3agava -
ybupatb NpenaTtcTBus C NyTU OCYLLECTBIEHNS HAMWU CaMUMK HaLMX NpaB 1 ceoboa”.

Kpome Toro, nepeasi ctaTtbs ICHO M HEOBYCMbICIIEHHO 3asABNSAET: KTO - rOCy4apcTBO
UMM YemnoBeK - MepBUYEH, NpPsAMO dUKCMpya B cBoeM TekcTte Hawe Crneactsue 10 m
OEMOHCTPUPYHd, K KOMYy  OTHOCUTCA  oOulepaspelumTtenbHblidi, a K KoMy -
obLe3anpeTuTenbHbIN NPUHLMI NPABOBOro perynuposaHms. Kak Mbl MOMHUM, 3TOT Te3M1C
OepeT cBoe Havano eue B [leknapaumm npaB YyernoBeka u rpaxgaHmHa 1789 r.

Y rocygapcTBa, Kak y MHCTpymeHTa (OnpegeneHune 23), COCTOSALLErO U3 OPraHoB U
AOIMKHOCTHBIX nuy, (Akcnoma 15), ecTb COBCTBEHHbIE MHTEPECHI (KaK MUHUMYM, 3TO UX -
OpraHoB M [AOSDKHOCTHLIX §UL, - COXPaHeHWe U paclumpeHue), KOTopble OHO BO BCe
BpemeHa ycnewHo otctameano (Cnegcrteue 11). NepBas ctaTbss roBOPUT O TOM, YTO €CNn
Npu CTPOUTENbLCTBE MPaBOBOW CUCTEMbl BO3HMKAET KOHMMNUKT MHTEPECOB YenoBeka W
rocygapcrea, npuopuTeT Bcerga [[OfKeH OTAaBaTbCA WHTepecam  4YerioBeka, n
rocyaapCTBO HE CMOXET, He HapyluMB NepBOW CTaTbW, NPeAoCTaBUTb cebe Kakmx-nnbo
N3NULIHUX NpaB.

B nyHkTe 3 nepBon ctatbu Mbl pukcupyem Hawy Akcumomy 17 0 eanHCTBE npaB u
06a3aHHOCTEN rocygapCTBEHHbIX OpraHoB. Bce GropokpaTthl 4OMKHbI MOHMMATh, YTO Y HUX
HEeT npaB OTAENbHbIX OT WUX 0053aHHOCTEW, 4YTO OHM HEe MOryT camu pelatb
BOCMNOSIb30BaTbCA MM CBOMM MpaBOM MM HeT. VX npaBa - 3TO OAHOBPEMEHHO WU MX
0683aHHOCTMW.

Crtatbs 2
1. Poccumnckaa Pepepauma - pecnybnmka, B KOTOpPOM €AUHCTBEHHbIM
MCTOYHUKOM MOJIMTUYECKOWN BNACTU ABMNAETCA HACENAIOWMNA ee Hapoa, T.e. KaAXQoMy
rpaxaaHWHy rapaHTUpyeTcs paBHOe C APYrMMU rpaxxgaHamMum npaBo Ha ynpaBneHue
rocynapcTBoM.
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2. CocraBnsiowme Hapop rpaxaaHe Poccuuckon depepauun ocCyllecTBRSIIOT
CBOK BNacTb HeNnocpeacTBEHHO, Yepe3 CBOMX nNpeacTaBaTeneM B oOpraHax
rocyfapcTtBeHHOM BflaCTU U opraHax MEeCTHOro camoynpaBfieHUsi, a TaKke nyTem
ONpoTecTOBbIBaHMA B cyAe JOObIX aHTUKOHCTUTYLMOHHLIX JIMOO HEe3aKOHHbIX
aencrteumn (6esnencTeusl) N peeHnin NoobIX OpraHoOB BacT U AOSMKHOCTHbLIX nuu.

3. BbicluMM HenocpeacTBeHHbIM BblpaXeHWeM BIlacTU Hapogda SABAIOTCA
pecdepeHaymMm un nepuopguyveckme cBoboaHble BbIOOpPbI HAa OCHOBe BceoOLwero u
paBHOro wusbupartenbHOro npaBa nNpuU TaWHOM rofiocoBaHMU. Bo3moXHOCTb
HanpaBneHMs1 COBMECTHO C YCTAHOBJIEHHbIM YMUCIIOM CTOPOHHMKOB oOLuero
npeacraButens B ¢dopMmupyemMbii nyteM BbIGOPOB opraH BracTu, BblABWXEHUSA
anbTepHaTMBHOro KaHAuaata Ha Bblbopax, a TaKke anbTepHaTUBHOW
copMynupoBKu Ha pecepeHayme rapaHTupyetcs pegepanbHbIM 3aKOHOM.

4. Hukto B Poccunckon ®Pepepaumm He MoXxeT u3buparbca Gonee, 4emMm Ha
AByXNneTHMM cpok. O6wmn aeHb Bbi6opoB B Poccunckon Pepepaumm - yeTtBeptoe
BOCKpeceHbe MapTa KaXaoro roaa.

MHoroBekoBon cnop O TOM, OTKyaa OepyTcs BnacTb Yy rocygapcrBa M npasa Yy
YyerioBeka paspellaeTcs B NyHKTe NepBOM CTaTbM TpeTben aencteytowen KoHctutyuuun. B
oTnn4YMe OT npeablayLimx HalmxX KOHCTUTYUUKN, B KOTOPbIX FOBOPUSIOCH O CyBepeHuTeTe
rocygapctea M O TOM, YTO BfiaCTb MPUHALNEXUT Hapody, cenmdvac npsiMo ckasaHo, 4To
"€QMHCTBEHHbBIM MCTOYHNKOM BIlacTu SBMSIETCA Hapon". 3TO e Mbl COXPaHSEM U B HaLLEn
KoHctutyumm (Cneactsue 8).

Kasanocb 6Obl, Kakaa pasHuua, OTKyaa Bractb bOepeTcs, BeAb BCE paBHO OHa
npuHagnexuT Hapogy. A mMexay Tem, OT TOro, KTo $BNSAETCH MCTOYMHWKOM BIlacTu
HaNpsAMY0 3aBUCUT M TO, KaKk OHA MOXET 3aKOHHO MCnonb3oBaTbCA. Beab, ecnu cbesn
Aan, a notoMm cbes3a B35, To, Bpode Obl, U HET MNpaBOBbIX OCHOBAHWUM OKa3blBaTb
conpotmeneHue. Ecnn eanMHCTBEHHBLIM MCTOYHUK BRACTU - HAPOL, Y HEro, Hapoaa, ecTb He
TONMbKO nNpaBO Ha pedepeHayme BHecTu nwboe  yCoBEpLUEHCTBOBaHME B
PYHKUMOHUPOBAHNE MOMUTUYECKON BRAcTW, HO Takke M NpaBO Ha COMPOTUBNEHME
nonbiTkaMm  paspyLlleHna TMOCTPOEHHOM UM Ha pedepeHayme  KOHCTUTYLIMOHHOWN
KOHCTpYKUMK. Tem Bonee, YTO MMEHHO Hapog SBMSETCA HOCUTEneMm CyBepeHuTeTa, T.e.
cBOM npaBa ¥ cBoboabl Noan MNOMyyalT He OT rocyaapcTBa, a M3-3a TOro, YTO OHW -
nogn. Tem cambiM Mbl, rpaxgaHe, NOATBEPXKAAEM, YTO Mbl TOXE CHMTAEM OYEBUOHBLIMMU
MCTMHaMKU TO, 4YTO BbINO NpoBo3rnaweHo B 1776 rogy B Apyron CTpaHe, YTO BCe Noam
POXOAKTCA PaBHbIMM U YTO BCE OHW HaAesieHbl BPOXAEHHBIMU W HeoTYyXXAaeMbiMn
npaBamMu, K YNCIy KOTOPbIX NpUHaAnexaT XusHb, cBoboga, ctpemneHue K cyactbto [20,
c.34]. N, cnepoBaTenbHO, ymanaTb, a TeM 6onee OTHMMATb Y HAc HaluM paBHble npasa
HUKTO, U1 B TOM 4uCrie rocygapCTBO, HEe MOXeT. HO Mbl B Hallen akcnmomMaTuyeckom
cucteme nownu ewe ganbwe u B Akcuome 5 n Cneacteum 16 3adumkcnpoBann Hawle
paBHOMpaBMe Ha YynpaBfeHue rocyaapcTBOM, 4YTO noTpeboBano COOTBETCTBYHOLLEN
dOpMYIIMPOBKN U B CTaTbe 2.

O6bsABUTbL, YTO WCTOYHUKOM BRacTu $BNSETCA Hapod, Kak 39TO CcaenaHo B
aencreyowen KoHcTutyummn, HeobxoanmMo, HO COBEPLLUEHHO HeAOCTaTOYHO. KOHCTUTYLUmSA
AOIDKHA cogepXaTb SICHbIA, paboTalwlwmin MexaHuam I3TOro And Toro, 4Tobbl Takoe
obbsaBneHne He ctano npodgaHaumen. OCHOBbI TaKOro MexaHM3ma 3anoXeHbl B CTaTbe 2.

OueHb BaxHbIM M OOME3HEHHbIW HauuoHarnbHbIM Bonpoc. [lpy MNOCTpOEeHun
rocygapctea HeobxoOuMO [OroBOpUTbCA C CaMOro Havana O TOM, YTO MNEepBUYHO -
rpaXkgaHCTBO MMM HauMOHanbHOCTb. Hamagetca nu cerogHa Ha 3emne xoTd Obl OAHO
MOHOHaUMoHanbHoe rocygapcteo? HaeepHoe, HeT. N Poccna B 9TOM OTHOLLUEHMU He
NCKITIOYEHME, a ckopee, NpaBuio. Tak B YEeM Xe CMbICN nogyepkuBaHus B KoHCTUTyUmn
aToro GaHanbHoro akta? MoxeT ObiTb, 3TO aTtaBuM3M BenukogepkaBHOCTU? Wnu,
HaobopoT, MoAroToBKka MoyBbl Ans  cenapatuama (cMm. pasgen degepatvmeHoe
ycTponcTBo)? Bce rpaxgaHe (NepBUYHO) paBHOMPAaBHbI HE3AaBUCMMO OT HaUMOHANbHOCTMU
(BTOPMYHO). B nobom crnyvyae HuKakon nonb3bl OT YMNOMWHAHUS MHOrOHaLMOHaNbHOCTU
Halero Hapoga B KOHCTUTYLUKM HET, @ ONacHOCTb OT Takoro YNoMUHaHus CyLecTByeT.
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Ewe Bonpoc: TonbKko BCe BMECTe Mbl MOXEM OCYLLECTBMATb BracTb unu ewe u
Kaxabli no otaenbHocTu? EMmy, rocymapcrtsy-nesuadaHy, nydlle, ecnu TOSfbKOo BCe
BMecTe. BeOob y Hero CTONbKO BO3MOXHOCTEW MNoMewaTb oblemMy BONEn3bsaBNEHWUIO
(BcnomHuM noaTta: "HacTtosawmx 6yrnHbIX Mano..."), a nomelwaTtb BONEU3bABEHUIO KaX40ro
Kyga kak TpyaHee. Ecnu Tonbko Bce BMecTe, Kak Obl TOTMYHOM CTAaHOBUTCA CBA3b: HApos4
- opraHbl. Hapod coobuia n3bpan (kak-HMbyab) opeaHbl U OHW, 3TW OpraHbl, coobuia oT
ero MMeHu OCyLLeCTBNAIT BNacTb Hapoda. Tak OHO cerofHsa n ectb! W HU4Yero, 4To NyHKT
2 ctatbn 3 pgeunctsytowen KoHCTuTyumn, Haxogawmmnca B OCHoBax KOHCTUTYLMOHHOIO
CTposa (Hapod ocyLleCTBNSeT CBOK BrlaCTb HENMOCPeACTBEHHO, a TakKe 4yepes3 opraHbl
rocydapCTBEHHOW BriacTM W opraHbl MECTHOroO caMoynpaBsfeHusl), BCTynaeT B
npoTnBopeune ¢ nyHktom 1 ctatbnm 32 (rpaxgaHe PP umeroT npaBo yvacTBoBaTb B
ynpaBneHun pJeramu rocygapctBa KakK HernocpeacTBEHHO, Tak W Yepe3 CBOMUX
npencraButenen). Bo-nepsblX, HUKTO HE 3aMeTUT (M He 3ameTun!). A BO-BTOpbIX, "HUKaKune
Apyrve norioKeHUs He MOryT MPOTUBOPEYUTb OCHOBAM KOHCTUTYLMOHHOro ctposa P®"
(nyHkT 2 crtatbm 16 peunctByowen KoHctutyumn). BoT u 3auenka ana  Hawero
KoHcTuTyumoHHoro Cyaa. A Bedb 3TO HauBaXHeEWLWMA MOMEHT KOHCTUTYUMN: Kak Hapoa-
cyBepeH Ha Bbibopax un pedepeHaymax OCyLLeCTBASET CBOK BnacTb B rocydapcrtee. Ho
BblOOpblI M pedepeHayMbl ObiBalOT HE Tak 4acTo. A KaK Xe rpaxpgaHe y4qacTBylOT B
ynpaBneHun rocygapctBOM Mexay Bblbopamn - 4yepe3 opraHbl UM Yepe3 CBOUX
npeactasutenen? KoHeYyHO Xe, NpaBWMbHO, €CnM  4Yepe3 CBOMX npeacTaBuTenen
(CnegctBue 17). MNpuyem He abCTpaKTHbIX NPeAcTaBUTENEN, @ UMEHHO CBOMX Y KaXXOoro
(MO BO3MOXHOCTK) rpaxkgaHuHa.

Bca npaBoBasi cuctema rocygapcrtsa cerofgHsi He obpallaeT HUMKaKoro BHUMaHUA Ha
3TO KOpOTKOe cnoBo. A Bedb OT COONOOEHUA 3TOr0 OCHOBOMOMAaratoLwero npuHuuna
3aBWCUT B OFPOMHOWN CTEMEeHU NpaBOCO3HAHWE YerioBeka, ero 3akOHOMOCMYLWHOCTb, ero
OTHOLWIEHMEe K BracTtu, HakoHey (Akcuoma 22). Ewe B cepeguHe npoLusioro BekKa
epueH nucan: "Bonuwowas HecrnpaseanuMBOCTb  OAHOW MOJSIOBUHbLI  3aKOHOB
Hayuuna ero <Pycckui Hapog> HeHaBuAeTb W OPYrylo; OH NOAYMHAETCH UM Kak Curne.
[MonHoe HepaBEHCTBO Nepen cyaoM yOurno B HEM yBaXKeHME K 3aKOHHOCTU. Pycckun,
Kakoro ©bl OH 3BaHMs HKU Obin, 06XOAUT MNN HapywaeT 3aKOH BCOAY, rAe 9TO MOXHO
caoenatb 6e3Haka3aHHO; M COBEpPLUEHHO TaKke nocTynaeT npasBuTenbcTBo”. [lpowso
nontopa Beka, a 4T10 u3MeHunocb? [lpakTnyeckn Hudero. OwyuieHve (OTHIOOb He
©ecno4BeHHOE) HeCNpaBeaAnNMBOCTM, HABA3AHHOCTN 3aKOHOB OTKyAa-TO U3BHE  (CBEpXY)
NO-NpeXHeMy rnyboKo YKOPEHEHO B CO3HAHUW HALMX rpakgaH. AHTaroHM3M "Mbl - OHWU
(BnacTtb)" He TOMbKO He M3XUT B HawM "AeMoKpaTuyeckme" BpemMeHa, HO 6onee Toro,
aKTUBHO KyInbTuBMpyeTtcsa cerofHs easa nv He scemn CMW. [locTaTOYHO BCMOMHUTL XOTS
Obl, Hanpumep, noHoweHne penytatoB [ocyaapcTBeHHOW [ymbl, a HapogHble
n3bpaHHKKK, MO CMbICAY - Nydwas 4YacTb Hapoda. A Bedb 3TOT aHTaroHW3Mm - TYMUK U
BbIATU N3 HEro MOXHO TOSMbKO MOBEPHYB BMacTb NMUOM K rpaxgaHuvHy. [na aToro
Geanukaa BnacTb AOMMKHA o6pectM nuuo. A 3TO BO3MOXHO TONbKO €CNW OHa, BRacTb,
OyneTt cocToATb M3 CBOMX ONdA rpaxgaH npegcrasutenen. dopmynuposka: "rpaxgaHe
Poccun ocyliectBnsaloT CBOK BracTb Yyepe3 CBOMX MnpeacraBuTenen” - 3agaeTr BEKTOp,
nMnepaTtmeB Anga Bcero nocnegywowero tekcta KoHCtTutyumn, Ty "MCTUHY, M3 KOTOPOWN Obl
BblTEKann BCE HawM YyypexaeHusa", WUCTUHY, NpAMo cregyrowyo 13 AKCMOMbI 5 U
Cneacteun 16, 17, 18 0 paBHbIX 4NS KaX40ro npaesax Ha ynpasneHne rocygapCcTBoM.

Csou npefcraBuTenu MOryT NOSIBUTLCHA TOMbKO B pesynbTate BblbopoB. CerogHsa B
Aencteyrowen KoHcTUTyumn otcyTcTByeT rnasa "M3bupartenbHaa cuctema”, xoTa Takas
rnaea, a ewe nydvwe "HapogosnacTtue", obazarenbHO AOMKHA NPUCYTCTBOBATb B TEKCTE
KoHcTuTyumm. OcHoBononaratowme MOMEHTbl - nepuoanyeckme cBoboaHble BbIOOpbl Ha
ocHOBe Bceobuwero nsbupatenbHOro npasa nNpuU TaWHOM [OFIOCOBAaHUM HECOMHEHHO
OTHOCATCS K OCHOBaM KOHCTUTYLMOHHOIO CTPOS Hapsidy C NpaBOM KaxJoro rpaxgaHuHa
COBMECTHO C YCTaHOBMEHHbIM YNCIIOM CTOPOHHUKOB HanpaBuUTb CBOEro rnpeacraBuTens B
dopMunpyembin nyTem BbIGOPOB OpraH BnacTu.

N ewe 06 ocywecTtBneHnn Bnactu rpaxgaHamu. [a, npyHumas KoHCTUTyLMIO, Mbl
0053anncb NOOYUHATLCSA rOCYOapCTBY, HO TOSIbKO 3aKOHHbIM ero TpeboBaHusM. U ecnu
Kakon-nubo npeacrtaBuTeNb rocydapcTBa AEUCTBYET HE3aKOHHO - He B MOJSTHOM
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COOTBETCTBUM C NpeanvcaHusMM 3akoHa, TO KaXabl rpaxgaHuH BripaBe - HeT, He
npocuTb, a notpeboBaTtb nNpekpatutb 6e33akoHne. He obxanoBaTb, a ONpPOTECTOBATb
He3akoHHOe aenctBue unn 6esgencrteme. M 9TO OOMKHO BOCMpUHMMATLCS cynebHom
CUCTEMOWN He Kak npocbba o 3awute crnaboro nepen CUnbHbIM, a Kak MNposiBNeHue
BNAcCTHbIX MOSTHOMOYUW rpaxgaHuHa - €AWHCTBEHHOro MCTOYHMKA BracTu rocygapcrsa.
MveHHo Tak B rnaBe KoHctutyumm "CypebHasi Bnacte" M pganee B 3akOHax o
CYyLOYCTPOMCTBE U 3aKOHaX 0 PYHKLUMOHNPOBaAHUN cynebHOn BNacTn LOSMKHO pa3BMBaTbCS
970 nonoxenune. ObpauweHue epaxdaHuUHa 8 CyO C UCKOM rpomus 2ocydapcmea 8 fuue
1106020 e2o opeaHa unu OOMKHOCMHO20 Jluua ecmb [posiefieHUe e20, 2pax0aHuHa,
eJs1aCmHbIX [10JTHOMOYUU.

OTaenbHO HyXHO ckasaTtb 0 pedepeHayme. [1a, aTO 4ENCTBUTENbHO OAHA U3 BbICLLMX
dopM HenocpeacTBEHHOrO BbIpaXXeHUs1 BacTu Hapoga. Ho, Takke, Kak u3 BceHapOaHbIX
BbIOOpOB, N U3 3TON POPMbl BbIpaXXeHUA Bnactu Hapoga 6e3 ocoboro Tpyaa MOXHO
ycTpouTb npodaHaumio. Mbl Beab elle He 3abbiniv, kak MHOrne rogbl Boibvpanu "ogHoro
n3 ogHoro". Mexay Tem, 4To Takoe BbIbOpbI, Kak He pedepeHayM no Bonpocy: “CornacHsbl
nn Bebl, 4To6bl Bawmm npeacrasutenem 6bin...7". Ecnv Mbl CErogHst yxxe noHMMaem, 4to
BbIOOpbI M3 OOQHOr0 KaHguagata - 3TO HegonyCTUMO, YTO Xe MeLWaeT HaM MOHATb, YTO
pedepeHgyM Npu OAHOM BapuaHTe BOMpoca HeaonyCTUM B HE MEHbLUEN CTEMNEHn?
Heyxxenn HeNoOHATHO, YTO TOT, KTO Tak (hopmMuMpyeT CANCOK KaHOMAATOB unu hopmynupyet
BONpoc Ha pedepeHayme (Npy yCnoBuM, YTO Takoro npaesa HeT Gonblie HU y Koro nnbo
HWUKTO HE MOXET ero pearnbHO OCYLLECTBUTbL) HE MOXET npourpaTtb B NpuHumne? MoxeT nn
KoHcTuTyums, npoBo3rnacueLlias pedepeHayM Kak BbiCLlee BblpaXXeHue BnacTu Hapoaa,
MO YMOSNYaHUIO AOMyCKaTb BO3MOXHOCTb MaHWUMyNMPOBaHUSA BOMEW Hapoga nyTem
hopMynmnpoBaHMa BONpPOCOB Ans pedepenayma 6e3 yyactus rpaxgaH? KoHeuHo HeT! A
MeXay TemM, HUrge B TekcTe aenctsyrowwen KOHCTUTYyUMn He 3adoMKCMpOBaHO Halle npaBo
Ha anbTepHaTMBHOCTb BOMPOCOB pedepeHayma, KcTaTh, Takke Kak WU Ha
anbTepHaTMBHOCTL BbibopoB. Popmynunpys Cnegcteume 18, Mbl AOCTaTOMHO MOAPOBHO
rOBOPUNM O TOM, YTO M anbTEepPHATUBHOCTb Ha BblbOpax He faeT rapaHTum obpeTeHus B
n3bupaemom opraHe UMEHHO CBOEro npeactasuTtensd. B cBs3m ¢ aTum B NyHKTe 3 cTaTbn 2
nosiBMNacb HopMa O BO3MOXHOCTU COBMECTHOIO HanpasneHusa obuiero npegcraButens B
n3bupaembln opraH.

W, HakoHeL, 0 cpokax un gate BbibopoB. Akcnoma 8 n Cneacteune 11 npocto TpebyioT,
4yTOObLlI BbIOOPLI NpeacTaBUTENEN MPOBOAUNUCH KaK MOXHO 4aiwe. [Ja u HapogHas
MyOpOCTb O MeAHbIX Tpybax roBoput O TOM Xe. [1Ba coobpaeHusi Mno3BOMAT Ham
pewmnTb 3TOT BONPOC paLmMoOHasibHO.

Bo-nepBbiX, 0oQHOM M3 BaXHeMWWUX 3agad nboro npencTaBUTENBHOIO OpraHa
SABNSETCA yTBEpXaeHne GrogxeTa. Mcxoos M3 rogoBbiX CE30HHbBIX U3MEHEHWU, BPS4 Nn
Korga-Hnbyab 6romkeT Oyaetr dopmupoBaTbCA MeEHbLUe, YeM Ha oguH rod. Takmm
obpasom, HeLenecoobpasHo hopmMMpoBaHME NpeacTaBUTENbHOrO opraHa MeHee, Yem Ha
roa.

Bo-BTOpbIX, ANs COXpaHeHUss NPEeeMCTBEHHOCTM B paboTe npeacTtaBUTENbHOIO
opraHa, Ons YMEHbLUEHUs oTpuuaTenbHbIX SIBMAEHWUA, CBSA3aHHbIX C M3bupaTenbHON
KamnaHunemn, MoXeT ObITb NOMEe3HbIM B Kaxable BbIOOPbI, T.€. KaXabl rog n3dmnpartb TONbKO
yacTb (Hanpumep, NOMOBMHY) npeactaButTenen. Torga He usbupaemas B 3TOM rogy
NONOBUHA NpeacTaBUTENEN MOXET CMNOKOMHO pabotatb M BO Bpemsi u3bupartenbHom
KamnaHuum.

C yyeTOoM 3TUX ABYX COOOpaKeHur M TOro, YTo BbIOOPbLI MpeAcTaBUTENEN HYXHO
NPOBOAMTb KaK MOXHO 4alle, y Hac cam cobor nonyyaeTrcs onTumasribHbIM ABYXIETHUN
CPOK MONMHOMOYMI NpeacTaBUTENEN C eXerogHbiMn Bbibopamm NONOBUHBI MX COCTaBa.

Ncxopa na tex e nparmaTniecknx coobpaxeHun, Bolbopbl HE MOTyT NPOBOAUTLCS BO
BTOPOW MOSIOBMHE roda, Korga npoueaypa yTeepxaeHus 6rogkeTta B NOSIHOM pasrape.
Bbi6opbl HeyaobHO NpoBOANTL NETOM MO NPUYMHE NEeTHMX OTNycKoB. V3 nepuoga 3vmbl-
BECHbl Hambonee yaobGHO BpeMSA BECEHHMX LWKOMbHbIX KaHWKyN, Ha KOTopoe Bceraa
nonagaeT YeTBEPTOE BOCKPECEHbE MapTa.
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Cratbsa 3

1. HukTO He MoXeT npucBauBaTb Bnactb B Poccunckon ®depgepauun. 3axBaTt
BNactTy wWnM  nNpUCBOEHME BINAaCTHbIX MNONMHOMOYMM nNpecneayrwTcsas  no
¢epepanbHOMYy 3aKOHY.

2. 3anpewaetca nobasa AeATeNbHOCTb, HanpaBneHHass Ha W3MeHeHue OCHOB
KOHCTUTYLMOHHOIO CTPOA CnocobomMm, He npeayCMOTPEHHbIM HacTosILen
KoHcTuUTyuMen. Co3paHue HerocynapCTBeHHbIX ] HeMyHMLUMNanbHbIX
BOOPYXEHHbIX c¢hopmupoBaHun, a TaKkxe cosfaHue opraHunsauum,
npegycMaTpyMBaloLWMX COXpaHeHUe B TalHe CBOUX CTPYKTYP M UYNEHCTBa, He MOXeT
ObITb CAHKLLMOHMPOBAHO 3aKOHOM.

3. NpaxpaHe Poccunckon Pepepaumm MMeEOT NpaBO MHAUBUAYANIbLHO WNKU
COBMECTHO pApyr ¢ pAgpyrom 3awuwatb BCeMUM AOCTYNHbIMUM cpeacTBaMu
CYLWEeCTBYIOLWMUA KOHCTUTYLUMUOHHbIA CTPOM OT nHOObIX, He npeayCMOTPEHHbIX
HacToswen KoHcTUTyuMenm [encTBMW, HanpaBfieHHbIX Ha €ro ycCTpaHeHue wnu
M3MeHeHwue.

4. Poccumnckaa depepaumss oTBepraeT Hacunume KakK CpeacTBO pa3spelueHus
CNoOpoB U KOH(NMKTOB Mexay noabMu u rocyaapcrteamu. MNMoacrtpekaTtenbCcTBO K
BOMHE U HAaCUIUIO 3anpeLlaeTcs u npecnegyetcs no oegepanbHOMY 3aKOHY.

KoHCTUTyumMs - 3TO Bcero nulb HPUANYECKUA OOKYMEHT, KOTOPbIA HE MOXeT cam
no3aboTUTbLCA O CBOEM WCMOSTHEHUWU. 3HAYUT, B CAMOM TEKCTE HYXXHO NpeayCcMOTpeTb
MexaHu3mbl, obecneudmBarolne €ero WCMOSHEHWE, MakCUMarnbHO HeWTpanuayloLmne
CKIMOHHOCTb, OnNucaHHyto B AKcnome 8, BKMoYvasi KpanHue ee nNposiBreHuns.

Mpexae Bcero, Hy>XHO, YTOObI ObINN BHE 3aKOHa NPUMMUTUBHBIA 3axBaT U MPUCBOEHUE
BNacTu.

3atrem Heobxogumo B gBHOM opme 3anpeTutb Nbyl  OesATenbHOCTb,
HanpaBneHHyl Ha W3MEHEHWE OCHOB KOHCTUTYLMOHHOrO CTPOSA, B TOM 4ucne wu
KPIHOYKOTBOPHYIO - 3aKkoHoJaTemnbHylo, T.e. M3gaHuMe 3aKOHOB, U3BpaLLalWMX CMbICH
KoHcTuTyumn.

YpoobHee Bcero 3axeaTbiBaTb BnacTb, MCMNOMb3ys TavHble (POpMMPOBaHUS, NOITOMY
Takme (bopMupoBaHusl, 6e3ycrnoBHO, JOMKHbI ObITb MOCTaBEHbI BHE 3aKOHa.

Bce, 4to HanucaHo B npegnaraemom BapuaHTe OCHOB KOHCTUTYLMOHHOIO CTpPOS,
HanpaBneHo Ha obecnevyeHne AemoKpaTuM, Ha TO, 4YTOObl rocygapCTBEHHas BRacTb
OEeNCTBUTENbHO OCyLlecTBNaAnacbL HapoaoM W B WHTepecax Hapoda. Bmecte c Tewm,
nonoxeHnst OCHOB KOHCTUTYLIMOHHOIO CTPOSA HUKAK He OrpaHuynMBaloT MMYLLECTBEHHOMO
HepaBeHCTBa rpaxaaH, Aa v He CcTaBaT nepepn cobown takom 3agaun. Kak rosopun Octan
beHngep, ecnu B cTpaHe XoaaT OEHEXHbIE 3HAKW, 3HAYUT LOSMKHbI ObITb NOAM, Y KOTOPbIX
NX O04eHb MHOro. OYyeHb MHOrO AEHer - 3TO TOXEe BMacCTb, XOTb U HErocygapCTBEHHas.
Brnactb geHer Bcerga CcTpeMuTcs MOAYMHUTBE cebe BnacTb nonuTuyeckyt. W, kak
nokasblBaeT Wctopuda, [0BOSMbHO YycnewHo. K coxaneHuo, Henb3a WUCKAYUTb, 4YTO
NpeacTaBuUTENM rpaxgaH B OpraHax rocygapCTBEHHOW BracTM He CMOryT BOBpeMA
pasrnageTb M NpegoTBpatMTb 3Ty onacHocTb. CywlecTBYWOT W Apyrve npuyrHbl, Mo
KOTOpPbIM KTO-MMBO 3axodeT MCnosib3oBaTb BflaCTb HE B UMHTepecax rpaxgaH, a Wux
npeacraBUTENN B OpraHax BnacTu He 3aXOTAT UMM He CMOryT 3TOMYy BOCMNPenATCTBOBaTb.
WM Torpa rpaxgaHe camu BripaBe BCTaTb Ha 3alMTy KOHCTUTYLIMOHHbIX 3aBoeBaHuW. [na
TOro, 4T1o6bI OHWM nMNpM 9TOM [AEeNCTBOBanM MPaBOMEPHO, Takas HoOpMa AOSKHA
npucytctBoBaTb B KOHCTUTYUun. B aTon HOopme HeT Huyero pagukanbHoro. Bceobuwias
Heknapaumsa lNpaB Yenoseka B cBoen npeambyrne npuabiBaeT He BbIHYXAaTb YerioBeka
npuberaTb, B KAYECTBE NOCNEAHEr0 CPeACTBA, K BOCCTAHUIO MPOTUB TUPAHUN U YTHETEHNS.
Hannune Takon HOPMblI UMEET OrpoMHOE MpodunakTU4eckoe 3HavyeHue U, B
onpeaeneHHon mepe, ynpexaaetr HeobXxoAMMOCTb ee peasibHOro NPUMEHEHUS.

B npeambyne mbl npoBO3rnacunu Hawle xenaHuve Xutb B Mupe u gpyxbe c gpyrumm
Hapogamn. JTOT BaXHbIA NPUHUMN Hawen CBOE OTPaXeHue B MyHKTe 4 HacTosLEN
cTaTbW.
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CraTtbna 4
Poccumnckaa ®Pepepaumsa CTPeMUTCA K COCTOSIHMIO MPaBOBOro rocyaapcriaa,
npaBoBas cCUCTeMa KOTOpPOro rapaHTMpoBarna Obl KaxaoMmy rpaxgaHMHy MakCUMyMm
cBo60oAbl, COBMECTUMbIN C TaKUM XXe MaKCUMYMOM CBOOOAbI KaXXao0ro Apyroro.

3akpennasa B Hawen akCMoOMaTU4EeCKOW CUCTEME OrnpeaerieHMe MOHATUSA NPaBOBOro
rocygapcrtBa Kak Takoro rocygapcrtea, npaBoBas CUCTEMa KOTOPOro npegoctaBndet
KaXXOoOMy rpakgaHWHy MakCUMyM BHeLWHenW cBoOOAdbl, COBMECTUMbLIN C TakuUM Xe
MakCMMyMOM BHellHen cBoboabl kaxgoro apyroro (Onpegenenve 33), Mbl TyT Xe
OrOBOPUINCHL, YTO 3TO TOT mMAaearn, KOTOPbIM Noka ele HUrae He Obin AOCTUrHyT. B ToMm
yucne, He OOCTUrHYT OH W B Hawen cTpaHe. [lpaBoBas cucTeMa HalweWn cTpaHbl, 6e3
COMHEHWSI, COOEPXKMUT HOPMbI, U3NULLHE, CBEPX HEOBXOAMMOro orpaHmymnBatome csobony
rpaxgaH. lNpnyem, B 3HAUMTENBbHO BONbLUEN CTEMEHM, YEM MNPABOBbLIE CUCTEMbI MHOIMX
Apyrmx rocygapctB. Ho BekTop, HanpaBneHue pasBuTMSS U COBEPLLUEHCTBOBAHUSA
yypexgaemoro Hamum rocygapcrtea 3adukcupoBaTb B KoHcTuTyummn, 6e3ycrioBHo,
HeobxogMmo.

Cratba 5

1. YcnoBus npuobOpeTeHnst WM npekpaweHunsa rpaxagaHcTtea Poccunckon
Penepauunu onpeaensitotca eaepanbHbIM 3aKOHOM.

2. Jlrobon uyenoBek, poauBLUMACA Ha TeppuTopunm Poccumnckon Pepepauum,
ABnsAeTcsa rpaxgaHnHom Poccunckon depgepaymm.

3. Jlrobon yenoBek, HE3aBMCMMO OT MeCTa ero poXxaeHus, XxoTa Obl oAMH U3
poauTenem KOTOpPOro B MOMEHT ero poXxaeHusi Obin rpaxpaaHmHom Poccumnckon
depepauunm, aBnsaeTcsa rpaxgaHnHom Poccunckon ®epgepauyun.

4. paxpaHnH Poccunckon ®Pepgepaumm He MoOXeT ObITb NUIIEH CBOEro
rpaxgaHcTBa Unu npaBa U3SMEeHUTb ero.

5. Kaxabim rpaxpaHnH Poccunckon Pepepaumm obnapaet Ha ee TeppuTopuUmn
paBHbIMKU CO BCEMU APYrMMM rpaxgaHaMmu npaBaMmu M cBob6ogamm u HeceT paBHble
CO BCeMM Apyrumum ob6si3aHHOCTU, nNpeaycMmoTpeHHble KoHcTutyumen Poccunckon
dPepepaumm, He3aBMCMMO OT nona, pacbl, HauUOHaANbLHOCTU, A3blKa,
NPOUCXOXKAEHMUA, WMYLIECTBEHHOIO W  [OOJMKHOCTHOrO  MONOXEeHUsl, MecTa
XUTENbCTBA, OTHOWEHUA K penuruu, yb6exaeHun, nNpPUHaAgNEeXHOCTU K
o6LecTBeHHbIM 00beaNHEHNAM, OCHOBaAHMA NPUOOpeTEeHUs rpaxaaHCcTBa, a Takxke
NOObIX UHBIX OOCTOATENLCTB.

B npeambyne wmbl 3adukcupoBanu Hawe CTpPeMIieHMe OrpaHvyYnTb BriaCTHblE
BO3MOXHOCTW rOCy[apCTBEHHbIX OpraHoB npegenamu, npepoctaBneHHbiMU OCHOBHbIM
3akoHoM. B TOM u4ucrne, n BfacTHble BO3MOXHOCTM bedeparnbHOro 3akoHodaTens.
3anucaB B nyHkTe 1 cTaTbu 5, 4TO yCrnoBuA NpUobpeTeHNa 1 NpekpaLleHnsa rpaxaaHcTea
onpegenaTca geaepanbHbiM 3aKOHOM, Mbl YCTAHOBWUAN TOSMBKO TO, YTO 3TO HE MOXET
OblTb COEnaHO HUKaKUM WHbIM MPaBOBbIM akTOM. HO 3TMM Mbl HWKaK He OorpaHuyunu
BNacTHble BO3MOXHOCTU dpefepasnibHOro 3akoHogartesns. A orpaHMyYnTb ero BO3MOXHOCTHU
HY>XHO, XOTS Obl B OTHOLUEHUW TEX, KOrO Mbl HECOMHEHHO CYMTaeM rpaxgaHamu, 4vbe
rpaXgaHCTBO Mbl CUMTaeM NpUoBpeTeHHbIM He3aBUCMMO OT XenaHus  deadepanbHOro
3akoHogartens.

B aTtonm xe ctaTbe HeobxoguMmo ropuandeckm copmynupoBaTb Hawy Akcuomy 5 o
paBHbiX npaBax. [locne Bceobwewn [deknapaumn [paB Yenoseka un EBponenckon
KoHBeHUMM O 3aluTe npaB YenoBeka M OCHOBHbIX CBOGOA aTa hOpMynNMpoBKa cTana yxe
npuBbl4HOW. BmecTe ¢ Tem, aTo nonoxeHune KoOHCTUTyuun, 6e3yCnoBHO, OTHOCUTCHA K
OCHOBaM KOHCTUTYLIMOHHOIO CTPOSi U MECTO €MY MMEHHO B 3TOW rnaBe.

Ctatbsa 6
1. Poccunckana Pepepauma - rocyaapcTBo, BCA NONIMTUKA KOTOPOro HanpaBrieHa
Ha obecneyeHne 6e30NaCHOCTU, paBHONpPaBUA, BO3MOXHOCTU JOCTOMHOMN XU3HU U
cB0OOAHOro pasBUTUA YenoBeKa.
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2. B Poccunckon dDepepaumm OXpaHAKTCA Tpya W 300pOBbe nroaen,
yCTaHaBNMBaeTCA rapaHTUPOBaHHbIN MUHMManbHbLIW pa3Mmep onnaTtbl TpyAa,
obecneunBaeTcs rocyfapcTtBeHHas noaaepkKka ceMbMu, MaTepUHCTBA, OTLOBCTBA U
AeTCTBa, a TaKkke MHBaNWAOB U MOXWUIbIX rpaxaaH, rapaHTUpyeTcsa obpasoBaHue,
MeguMUMHCKoe obecne4yeHue, pasBMBaeTCsA cCcuUCTeMa couManbHbIX CNyX6,
yCTaHaBNMBAKTCA rOCyAapCTBEeHHble TMMEHCUU, NOcCoOUsT U WHble TrapaHTUmn
counanbHOM 3aWunThbl.

3. ®PuHaHCOBYIO OCHOBY MOSIMTUKWN rocyAapcTBa COCTaBMAIOT Hanoru u coopol.
B Poccuinckon Pepepaumm He aonyckaeTcs ABOMHOE HanoroobGsrioxeHue, Hanoru m
cbopbl ynnauymBalTCA TaM, rae pacnosioXeHO MMYLLeCTBO, Npou3BeaeHbl TOBaphbl,
BbINOJSIHEHbI PaboTbl, OKa3aHbl YCNyru, noasexaiime Harnoroo6M0XeHuUo.

MockonbKy y rocygapctBa HET M HE MOXET ObiTb HMKaKMX LPYrux uernen, 1o u
NONUTUKa ero He MoXeT OblTb HampaBfeHa HU Ha YTO MHOE, Kak TONbKo Ha obecneyeHve
yenoseky 6e3onacHOCTM M paBHoOMpaBusi. Bce octanbHOe B 3TOM CTaTbe COCTaBnseT
bonee nogpobHoOe packpbiTue obbema MOoHATUA “Ge30nacHOCTb’, yXXe MNPUBEAEHHOro B
nepBon crtatee. B 3TOM cTatbe nepeyncrnieHbl TONMbKO HEKOTOpble 3fEMEHTHI
6e3onacHocTu. MpuBecTn B KOHCTUTYLUUKN ncHepnbiBaoLLMI NepeyeHb BpAa, N BO3MOXHO.

30ecb O4eHb BaXHO pewuTb Ansa ceba KoHuenTyanbHbiA BOMNPOC: AOMKHO v
roCcy4apCTBO TOSMbKO 3aljuwiatbe 4YerioBeka OT NobblX MocAraTtenbCTB Ha €ro BHELLUHIOW
cBoboay, obecneuvnBasi paBHbI €e 00bEM Y BCEX rpaxaaH, T.e. paBHOMpPaBue, UM OHO
BCe-TaKM JOIPKHO TaKkKe YTO-TO AaBaTb YenoBeKy (MOMHUTE MeYTY O AOCTaTOYHOM NManke ¢
HaMMeHbLWnMK XepTBamn)? B gaHHOM KOHTekcTe Heobxo4uMmMo npoaHanuanpoBaTb TPU
BeLWM: MeguuuHckoe obecneyeHne, obpasoBaHme n coumanbHoe obecneyeHune. VIMeHHo B
3TMX cchepax rocyaapcTtBo YTO-TO 3abupaeT y ofgHUX rpaxgaH (a Opyroro MCTOYHMKA
nonyyYeHnst Yyero-nMbo y rocyaapcTBa HeT) M 3a CYeT ITOro pacnpepensieT 4Yto-To cpeaun
APYrux rpaxkgaH HenocpeacTBeHHo. [pyrne cnocobbl pacxogoBaHust COGpaHHbIX CPeacTB,
HanpaBreHHble Ha obecneyeHne 6e30MacHOCTU MU paBHOMPABUS - COAEPXaHME apMuu,
NONMULMKN, YNHOBHWKOB M T.M., OYEBUOHO LOXOAAT OO YenOBEeKa NULb ONOCPEAOBAHHO.
Ham npegcraBnsietcsi, 4TO MeAMUMHCKOE W coumanbHoe obecneyeHne, a Takke
obGpasoBaHne BMOSIHE MOryT paccMaTpyMBaTbCA B KadeCcTBE 3NEMEHTOB obecneyeHuns
6e30nNacHOCTM B LUMPOKOM CMbICIIE, O KOTOPOM Mbl FOBOPUN paHblie. BO3MOXHOCTb
noboro rpaxgaHuHa camMocmosimesisHO OCYLLECTBNATbL BCE ero npaea u cBoboabl
HanpsaMyo CBA3aHa C NoslyYeHHbIM MM 0Opa3oBaHUEM, a A4S YeroBeka, Hy)aarLerocs B
MeOMLUMHCKOM WMnun coumanbHoM obecnevyeHun - OT KadecTBa Takoro obecneuveHus. C
APYron CTOPOHbI, MMYLLECTBEHHOE HEPABEHCTBO HEM3OEXHO. M 9TO MOXET NoBNUATL N Ha
KayecTBO 0OpasoBaHMsi, W Ha KayecTBO couuanbHoro obecneyeHns, a 3To
HecnpaBeanueo.

Ha cBoe dyHKUMOHMpOBaHMe, Ha obecneveHne Hawen 6e30nacHOCTM U paBHOMNpaBUs
rocyaapCTBy HyXHbl cpefctBa. B nyHkTte 3 ykasblBaeTCs MCTOYMHWUK MOMyYEeHUs 3TUX
cpeacts. K coxaneHuto, Akcnmoma 19 B Hallenm akcMoMaTU4YecKOM CUCTeEME MoKa He
poannacb. [l03TOMYy Mbl MOKa HE 3HAaeM, Kak HaM pasyMHO OrpaHWYUTb BIlACTHbIE
BO3MOXXHOCTWN rocyapCTBEHHbIX OpraHoB B 06nactu HanoroobnoxeHusi. OgHako, XoTs Obl
YacTuyHas peanusauus AKCMOMbI 5 B 4acTu HanoroobnoXeHuss NyTeM BblpaBHUBAHWUA
GHOKETHBIX (PMHAHCOBLIX MOTOKOB MO TEPPUTOPMM M MPUBS3KA K HEMNOCPEACTBEHHBIM
MCTOYHMKAM WX NONyYeHUs NpuBeAEeHa B NMyHKTE 3 HaCTOsILLEN CTaTbMy.

Cratba 7
1. Ha Bcen Tepputopumn Poccuinckon depepaumm obecneuymBaeTcsd €QUHCTBO
3KOHOMMYECKOro MNpPOCTpaHCTBa, a TaKkKe CBOOOAHOE nepemMelleHMe TOBapoB,
paboT, ycnyr u coMHaHCOBbIX CpeAcTB, NoAAepKKa KOHKYPEHLMU U UHbIe rapaHTum
CBO06OAblI 3KOHOMUYECKOWN AeATENIbHOCTHU.
2. B Poccunckon depepaumm NpuU3HaKOTCA U 3alMLialoTCA paBHbIM o6pa3om
YyacTHas, rocyfapcTBeHHasAs U1 MyHULMNanbHas COOCTBEHHOCTD.
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EOMHCTBO 3KOHOMWYECKOro MNpPOCTpPaHCTBa, T.e. OAMHAaKOBble MpaBa Y4YaCTHUKOB
9KOHOMMYECKOWN AEATENbHOCTM HE3aBUCMMO OT MeCTa €€ OCYLLUECTBIEHUS - elle oaHa
dopma nposiBrieHnsa AKCMOMbI 5 O paBHOMNPaBUN.

Ctatbsn 8
1. 3emna n gpyrve npupoaHble pecypcbl UCMONb3YKTCA U OXPAHAKTCA Kak
OCHOBa A0CTOSAAHUSA Bcero Hapoaa Poccunckon ®egepauun.
2. 3emna un gpyrve npupoAHble pecypcbl MOTFyT HaxoAUTbLCA B 4YacTHOW,
rocyfapcTBeHHOM, MyHMLIMNANbHOW COOCTBEHHOCTM.

Bocbmasa crtatbss KOHCTUTYuMM onpepensieT npaBOBOM pPeXUM 3eMnn U Opyrux
NPUPOAHBIX PECYPCOB. JTOT BOMPOC TaKKe WMeeT NpsMOe OTHOLIEHWE K NPUHLUMUMNY
paBHonpaBusi U doeaepaTMBHOMY YCTPOMCTBY. 10 TeM e npuYmHam, O KOTOPbIX yXe ObIno
CKa3aHO Bbllle, Mbl HE MOXEM OONyCTUTb, YTOObI NpaBa rpaxagaH u, Kak crneacreune, ux
GnarococTosiHMe 3aBUcCenu OT TOro, MMEKTCA UNN HET B Heapax Tepputopum cybbekTa
deaepauuun, B KOTOPOM OH pPOAUICA UNKU NPOXUBAET, NOMNE3HblE UCKOMaemble - HedTb,
ras unu, Hanpumep, anmasbl. O4eBMOHO, YTO B €AMHOM rOCydapCTBe WHa4ve ObiTb He
AOIMKHO. OTO He O03Ha4vaeT, YTo NpUpPOoAHble pecypcbl Bcerga AOMKHbl HAXo4UTbCS B
dhegepanbHON rocyaapcTBEHHOM COBCTBEHHOCTU. JTO O3HAYaeT NULWb TO, YTO OTNPaBHON
TOYKOM ANSA pelweHns nbbiX BOMNPOCOB MO UCMOMb30BaHMIO NPUPOOHbLIX PECypCcoB Ha
OCHOBE MMEHHO 3TOro nonoxeHusi KOHCTUTyuun AOMmkKHbl ObiTb dheaepanbHble 3aKOHbI.
Ona yperynupoBaHusi, B TOM 4YMCre, UMEHHO TakuxX BOMPOCOB, CoAepKalumxX KOHMIMKT
MHTEPECOB CTpaHbl B LENOM U OTAeNbHbIX CyObekToB heaepaunn, CyLLeCcTBYeT BEPXHSS
nanata ®epepanbHoro cobpaHus. A TO, YTO WCMOMb30BaHWE MNPUPOAHBLIX PECYpPCcOoB
AonyckaeT pasnuyHble crnocoObl, BbITEKAET U3 BTOPOro NyHKTa 3TOW CTaTbW.

Cratbsa 9
1. B Poccuinckon Pepepaumm npusHaeTcs naeosriormyeckoe MHoroobpasme.
2. Hukakas wnpeonorss He MOXeET YyCTaHaBNMMBaTbCA B  KayecTBe
rocyaapCcTBeHHOM, 06s3aTeNnbHOM UIMU NPEeaNOYTUTENTbLHOMWN.
3. B Poccunckon Pepepauum nNpu3HalOTCA NONMTUYECKOEe MHOroob6paswue,
MHOronapTUNHOCTb.
4. O6wecTBEeHHbIe 06 beANHEHNA PaBHOMPAaBHbI.

PaBeHCTBO nepen 3akOHOM, KOTOPOE B OTHOLLUEHUN OBLECTBEHHbLIX U PEnMUrMo3HbIX
ob6beauHeHnn yctaHaBnuBaeT Aenctsyrowasd KoHCTUTyuusi, u  paBHOMpaBue - He
TOXOECTBEHHbIE NMOHATUSA. Bonee Toro, paBeHCTBO nepen 3akOHOM - 3TO TONbKO OOUH M3
3MIEMEHTOB paBHOMpPaBus. OTOT NPUHLMM Mbl yXKe€ NPOBO3rNacunv U y Hac HET HUKaKuX
OCHOBaHUN ONCKPUMUHUPOBATb rpaXgaH, OObeanHAILWMXCA B OOLLECTBEHHbIE UMK
pPEenuUrnosHble 06 beanHEHUS.

KoHCTUTyuMs - NpaBOBOM [OOKYMEHT W, KaK Mbl YBUOMM HWXE, MMELWMn npamoe
aencrteme. B TakoM OOKyMEHTE He MOryT MCMofb30BaTbCs HeonpeneneHHble TEPMUHBI,
MOCKOSIbKY 3TO npsiMoe HapyweHue AKcMoMbl 13 O  TOYHOCTM  (POPMYIMPOBOK.
"PasxuraHne posHn", ynotpebnsemoe B penctsyowlen KOHCTUTYUMW B KOHTEKCTe
PYHKLUMOHNPOBAHNA OOLLLECTBEHHbIX OpPraHnM3auun, TEPMUH HEONPEOENEHHbIA U NO3TOMY
He MOXeT wucnonb3oBatbCcAd B KoHCcTuTyumn, Tem 6onee Tak, 4TO 3TO NO3BONdAET
rocygapctBy MpUMEHSTb CaHKUMW, - Bedb Nog "pasxuraHve couuanbHOW po3HU" npwu
XenaHum MOXHO noaBecTu gaxe obuwectBo aBTontobutenen. B ctatbe 13 aencTayoLen
KoHCTUTyuMn €€ aBTOpbl MbITAOTCA MNEPEYUCTIUTL HEKOTOPbIE LOEWCTBUSA, KOTOPbIE OHMU
cyuTalT HeaonycTuMbIMU. HO noyemMy TONbKO Ans obwecTBeHHbIX 06beanHeHnn? A ans
KOoMMepYyeckux obbeauHeHun? A rocygapcTBeHHble opraHbl? A OOSDKHOCTHble nuua?
Pa3Be MM MOXHO 3aHMMaTbCs TeM, YTO 34ecb MMeeTcsa B Buay? Bceobuwaa geknapaums
npaB YyenoBeka faeT onpefeneHne Takum OeNcTBUAM - “NpusbiBbl K AUCKPUMKUHaUMK®. B
Takon pefakumm, Kak 3anpeTt KoMy 6bl TO HM BbISI0 Ha NPU3bIBbI K AUCKPUMUHALMN, aHHOE
NONOXeHne OOIMKHO HanTu cebe mecTo BO BTOpou rnaBe KOHCTUTYLMMN.
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Cratbsa 10
1. Poccuimnckasa ®egepaums - cBeTckoe rocyaapcTBo. Hukakasa penurna He MmoxeTt
yCTaHaBNMBaTbCA B KavyecTtBe TrocyfapCTBeHHOM, obGsA3aTenbHOM unm
npeanoOYTUTESNIbHOMN.
2. PennurnosHble 06beAMHEeHUs oTAaeNeHbl OT rocyfapcTBa UM paBHONpPaBHbI.

OnaTb-Taknm oveBMAHbIE MOMOXEHWs, BbiTekatowme ns Akcnmombl 5 n Cnegcteus 1.
OpHako, 3adukcmnpoBaTb MX HEOH6X04MMO.

Cratbsa 11
1. CyBepeHuter Poccuinckon dDepepaumm pacnpocTpaHAeTcA Ha BCH ee
TeppUTOpUIO.
2. Poccumnckana ®egepauus obecnevymBaeT LLeSIOCTHOCTb U HENMPUKOCHOBEHHOCTb
CBOEWN TeppuUToOpUn.

OTa cTaTtbsl COOEPXKUT OYeBUAHbIE MOMOXEHUS, TEM HEe MeHee 3aduKCcMpoBaTb MX
Heob6xoaumo. YTobbl HUKTO HM BHYTPWU CTPaHbl, HM 3a ee pybeXXoM He COMHeBarca B MX
O4YEBUOHOCTMN.

CraTtbsa 12

1. Poccunckaa ®Pepepaumsa coctouT us cybbektoB Poccuinckon depepauun.
HaumeHoBaHMe cyb6bektoB Poccunckon dPepepaumm ycTaHaBNMBaeTCA UMM
CaMOCTOSAITENbHO.

2. Kaxpabim cybbekt Poccunckon Pepepaumm uMMeeT CBOK KOHCTUTYLUIO WU
3aKOHOAaTeNnbCTBO.

3. ®depepatuBHOe ycTpoucTtBo Poccumnckon dDepepaumm OCHOBAHO Ha ee
rocyfapctBeHHOM LESIOCTHOCTU, pa3rpaHMYyeHUM npeaMeToB BeAeHUs MexXAay
Poccuinckon ®epepauuen un cybbektamm Poccunckon dDepepauun, eauHOM
rpaxxpaaHcTBe Bcex rpaxaaH Poccuinckon ®Pepepaumun. Ha tepputopumn Poccumckon
depepaumnm HUKTO He BrNpaBe YyCTaHaBNMBaTb WMHOE rpaXAaHCTBO, MNOMUMO
POCCUUCKOrO.

4. Bce cybbekTbl Poccuimnckon ®epepauum Bo BCeX OTHOLUEHUSIX pPaBHOMPaBHbI.

lMonoxeHus [f[BeHaguaTton crtaTtbn npegnaraemMon KOHCTUTYyUMM CBSA3aHbl C ee
degepatmBHbiM  ycTponcTBoM. OcHoBononarawwun B 3TOW  YacTU  OpuHUMN -
paBHoMpasue Bcex Yyacten Poccuickon denepaumm, KOTopble MO yXe YCTOABLUENCS Yy Hac
TepMUHOMOrMM  HasblBaTca cybbektamu beaepaumu. XoTs 9TOT  NpuHUMN U
OcHoOBoMnonarawwmn, HoO TeEM He MeHee, NPou3BoaHbIN. [1pon3BOAHbLIN B TOM CMbICNE, YTO
OH N He MOXeT ObITb ApYrMM, ecrnn Mbl HEe NpeanosiaraeMm HapylwaTb eule 6onee BaXHbIN,
NPU3HaHHBLIN MUPOBLIM coobuiecTBom (CT. 2 Bceobuwen [Oeknapaumu [NpaB Yenoseka,
ct.14 EBponenckorn KOHBEHUMM O 3awmuTe npaB 4enoBeka W OCHOBHbIX cBobGOA),
npu3HaHHbIN aencteyowen KoHctutyumen (cT. 19) n 3aduKCMpOBaHHbLIM HaMW B CTaTbe
NATON, NPUHLMN paBHoMNpaBus rpaxaaH (Akcmoma 5). B ToM yncne, He3aBUCMMO OT MecTa
XutenbctBa. ECnv mbl 9TOT NpuHUMN NPU3HAéM, TO HE MOXEeM O0MNyCTUTb, YTOObl NpaBa
rpaxkgaH 3aBucenu OT TOro, Ha TeppuTOpuM Kakoro cybbekta cepepaumm Poccun um
A0BENOChb OKasaTbCs B TOT UM MHOM MOMEHT UX Xn3HW. Bce npegnaraemble B 3TON YacTu
YTOYHEHNA NO CpaBHEHUO C AencTsytowern KoHCTuTyumen HanpaerneHbl Ha 6e3ycrnoBHoe
cobntogeHune atoro npuHuuna. HaunHasa ¢ Ha3BaHus. Bce yactmn Poccuiickon depepaumm -
ee OAMHaKOBble CyObEKTbI, @ Kak UM HasblBaTbCA - rybepHuen, pecnybnmkon unm wratom
- 9TO UX BHYTpeHHee aerno. Tem Gornee, YTO HE3aBUCMMO OT HasBaHWUSA, BCE OHU UMEKOT
cBO0 KOHCTUTYLMIO N 3aKOHOOATENbCTBO.

B Bonpoce denepaTMBHOrO YCTPOWCTBA, Kak BNpoOYeM M B ApyrMx Borpocax
KOHCTUTYLMOHHOIO YCTPOMCTBA, MO BO3MOXHOCTU, AOSMKHA OblTb MakcuMarnbHas SCHOCTb
(Akcuoma 13). Bo Bcsikom cryyae, K 9TOMY HYXHO cTpemutbcs. "®degepaTuBHoe
YCTPOMCTBO... OCHOBaHO Ha... paBHOMpaBmMn 1 camoonpeneneHnn Hapogos B Poccumnckon
®epepaumn”. [MpounTaewb Takyt nykaByl (OPMYINMPOBKY W3  [OEWCTBYIOLLEN
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KOHCTUTYyuMM n BOMPOCOB BO3HWKaeT 6Gonblie, Yyem OTBeTOB. Hanpumep, 4to Takoe
"Hapo4" B [OaHHOM KOHTekcTe? HaceneHume cybbekta degepaunm unn rpaxagaHe
onpeaeneHHon HauumoHanbHoCcTM? Ecnn nepBoe, Torgaa gaBamTe Tak W 3anuvuieM:
"paBHonpaBne cybbekToB Poccuinckon ®eagepauum ". Ecnu BTOpOE, TOrga 310 Henpasaa,
MHOrOKpaTHO oOfnpoBepraemMasi ganbHeuWwuM TekCcToM Aencteyowen KoHcTUTyuuu, u3
KOTOPOro nony4aeTcs, YTO BCE Hapodbl pPaBHbl, HO HEKOTOpble paBHee. Y Tatap Wu
KanMblkOB, Hanpumep, ecTb "cBon" pecnybnuku, a y AECATKOB APYrMX HApOOOB - HeT.
Kctatn, HeT n y pycckoro Hapoga. A 4To Takoe camoonpeaeneHne B JaHHOM KOHTEKCTe?
CamoonpegeneHme B MUPOBOM coobuiectBe? 3OTO HEBO3MOXHO, T.K. "Poccunckas
depepaums obecneymBaeT UENOCTHOCTb... CBoen Tepputopun”, u nobon npesnaeHT
Poccunckon ®egepaumm, oxpaHss TeppuTopuanbHy0 LENOCTHOCTb, AOSMKEH ByaeT nonTm
no nytn Aspaama JInHkonbHa. CamoonpeneneHue BHyTpu Poccuickon cdenepaumm? To
€CTb, BO3MOXHOCTb /1106020 Hapoda (COBOKYMHOCTWU rpaxaaH nobon HaumoHanbHOCTU)
obpasoBaTtb Ha TeppuTopun CTpaHbl "cBon" cybbekT deaepaummn? Yto moxeT ObiTh eue
onacHee Ons CyLecTBOBaHWA eQMHOro rocyaapcTea B ANUTENbHOW nepcrnekTnse?

B nobom cnydae 3TOT BOMPOC HY)XHO pelaTtb OAHO3HAYHO, HEOBYCMbICIIEHHO U, B
NOSTHOM COOTBETCTBUM C AKCMOMOM 13, MOHATHO KaXX4OMY rpaKaaHWHY, NMpUHUMaoLLEMY
KoHcTutyumio. MNpeanaraemble opMynupOBKM TaKyt ACHOCTb BHOCAT.

Tak e ¢ NofnHon onpeaeneHHOCTbI0 Ha4o PELLMTb BOMPOC rpaxgaHCTBa B OTAENbHOM
cybbvekte degepaumn. [paxgaHCTBO Bcerga BBOAMTCA ANA TOro, 4ToObl OTAMYUTL
rpaxkgaH, T.e. Nuy, NMEeLWMX onpeaeneHHble rpaxaaHckMe npaea, OT HerpakgaH - nu,
TakuMx npaB He MMmelLwmx. TOT, KTO YyCTaHaBNMBaET rpaXxa4aHCTBO, BNpaBe YCTAaHOBUTbL U
YyCroBUus ero npuobpeTeHns, a 31O NPSAMON NyTb K AUCKPUMMUHALMN OCTanbHbIX rpaxaaH
P®. Tonbko eanHoe, oAuHaAKOBOE [AnA Bcex rpaxgaHctBo Poccuickon depepaummn
BMOSIHe oTBeYaeT TpeboBaHnAM AKCMOMbI 5.

Cratbsa 13
Monutuyeckas Bnactb B Poccunckon @depepaumm  pasgeneHa Ha
rocynapcTtBeHHy Bnactb Poccunckon ®Pepepauum, rocyfapCTBEeHHYH BRacTb
cyobekToB Poccunckon degepaumm 1 MeCTHoe camoynpaBrieHue.

Tonbko Tenepb, MNOCre TOro, Kak onpegenunu Hambonee BaXKHble MONOXEHUS,
OTHOCSALLUMECA HEMOCPEACTBEHHO K YENOBEKY, OObeANHEHUAM rpaxdaH, Mbl, HAKOHEL-TO,
AoWwnn [O YCTPOMCTBA WHCTPYMEHTa - rocygapcrtBa. B nomHOM cooTBeTCTBMM CO
Cneactsuem 13 Mbl paccpeaoTodmMBaem BriacTb rocygapcTBa Mo YPOBHAM. Takux ypoBHEN
B HalwleMm rocygapcTtBe Tpu, Npu 3TOM Mbl SICHO U HeOBYCMbICNIEHHO Ha3blBaeM MECTHOe
camMmoyrnpasfneHMe ypOBHEM MOSMTMYECKOW BriacTuU Kak 3Toro, Bcned 3a Esponenckon
XapTWenm MecTHOro camoynpasneHusi, Tpebyet oT Hac Cneactsue 15 [48]. MecTHOmy
camoynpaBfeHunto, KOTOpoe BO BCEM MUpPe ABNSETCS OCHOBOW rpaXKgaHCcKoro obulecTtsa, B
Hallen CcTpaHe XpoHW4eckn He BeseT. MHorme no-rnpexHemy XOTAT BUOETb MECTHOe
camoynpaBfneHne kak HeyTo dakynbTaTmBHOEe, HeobsizaTenbHoe, obuiecTBeHHoe. Her,
MECTHOe camoyrnpaBfneHue - 3TO BnacTb, MNpuYeM oOcHoBa nwbon aApyron Bnactu,
cornacHo Hawemy Crnieactsuio 15, M He4yero oxmaaTb, YTO XMU3Hb HaNaguTCs, €Cnu
MECTHOe camoyrpasreHne He HadHeT PYHKLMOHMPOBATL Kak JOMKHO.

CraTtbsa 14

1. TocypapctBeHHass Bnactb B Poccuinckon ®Pepepaumm mn B cyb6bekTax
Poccuinckon  ®depepaumm  OCyLleCTBNISIETCS  opraHamMuM  3aKoHoAaTernbHOM,
NCNOJNIHUTENbHON, CyAeOHOM U KOHTPOJIbLHOW BNacTu.

2. OpraHbl 3aKoHOZaTeNIbHOW, WUCMNONHUTENIbHOW, CyAeOHOM U KOHTPOJIbHOWM
BJ1aCTM OCYLLECTBJISIIOT CBOM NOJIHOMOYMUS, YCTAaHOBMEHHble ans Hux KoHcTutyuuen
Poccuinckon depepaumm u 3akoOHOM camocTosiTenibHo. HM oaMH wn3 opraHoB
3aKoOHoAaTesIbHOW, UCNOJTHUTENIbLHON, CyAeOHON N KOHTPOJSIbHOW BNacTu He BrnpaBe
OCYLLEeCTBNATbL MOJIHOMOYUSA APYrMX OPraHoOB BIacTU, YCTaHOBIEHHble Ons Tex
KoHcTtutyuuen Poccuinckon Pepepaumm n 3aKkOHOM, a TakKe BbIXOAUTbL 3a npeaenbl
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NOSTHOMOYMIU, YCTaHOBJIEHHbIX Ans Hero KoHctutyumen Poccunckon depepauum um
3aKOHOM.

3. HUKTO He MoXeT ObITb OTpelleH OT AOJMKHOCTU MHbIM, KpOMe cyaa, JILoMm
WUIIN OpraHoMm, KOTOpPbIA He YNONTHOMOYEH Ha3HayaTb Ha 3Ty JOMMKHOCTD.

Cnepyowass Tema cBsi3aHa C pasfgeneHvem (paccpegoToyeHueM) Bractu no
dyHKuMam. B gencrteyowen KOHCTUTYLUUM NPUHLUUN pa3gerieHna Bnacten npoBo3rnaLleH.
[MpoBo3rnaweH 1M TyT ke HapyweH. 34ecb, BUANMO, YMECTHO BCMOMHUTb, KOrga WM Kak
poaunca aToT npuHUun. Ero mcrtokn mbl Haxoaum ewe y Apuctotens. “Bo Bcsikom
rocyapCTBEHHOM YCTPOWCTBE 3TUX OCHOBHbIX YacTel TpW; C HUMU OOJDKEH CYUTATbCH
9HEPruYHbIA 3akoHoAaTenb, U3BMEKass N3 HUX MOMb3y MO OTHOLUEHUIO K KaXdon 13 hopm
rocygapCTBEHHOro CTpo4... BOT aTm Tpu 4acTu: nepBas - 3aKOHOCOBeLLATEeSbHbIN OpraH,
paccmaTpvBaloWUn Aena rocygapctea, BTopas - AOMKHOCTU (UMEHHO Kakue AOSMKHOCTU
JOIMKHbl ObiTb BOOOLLE, YeM OHM [AOMMKHbI BedaTb, KakoB AOMKeH OblTb cnocob wux
3aMelleHns), TpeTba - cyaebHble opraHbl” [3, ¢.154]. ®opmynupys, Bcreg 3a
Apuctotenem u Jlokkom, csoto Teoputo, L. MoHTeckbe [50, ¢.290] ncxoamn m3 Toro, 4To
KOHLIeHTpaums BNactu B YbMX-NnMBo pykax (BCe paBHO B YbMX - KOPOMs, napriameHTa u
T.n.) - abcontoTHoe 3n0. NoaToMy OHa - BnacTb A40MmkHa ObITb pacnpenenexHa, npudem Tak,
4TOOblI HM OfHa M3 YacTel He Morna NogyYuHUTL cebe apyryto. B 3TOM M TONBKO B 9TOM
3aKIl04eH CMbICI Takoro pasgeneHus. Mobl yxe ygenunu BHUMaHuWe 3TOMY BOMpPOCY,
dopmynupysa Cnegcreue 13, M3NOXUB NPUYMHY Takonm HEOBXOOMMOCTM paccpenoTOYEHUS
Bnactm B Cnegcteum 11. Yto xe Mbl BUaMm B gencteyrowwen KoHcTutyummn? EcCTb
3akoHogaTtenbHaa Bnactb - PefepanbHoe cobpaHue. EcTb ucnonHuTenbHast BnacTb -
MpaButenbctBo. EcTb cynebHasa Bnactb - cyabl Poccuiickon ®epepauun. N ectb ele
HeKun opraH Bnactu - lNpesnaeHT (Koponb?), napawmn "Hag cxBaTKoW", Kak Mbl He pas3s
cnbiwanu. NMoyemy NpoBO3rnawleHHbIn NPUHUMN HapylweH? HblHewHsas KoHeTuTtyumsa, He
MMEIOLLIAsA HUKAKOrO OTHOLLIEHUS K TEM CO3HATENbHbIM XepTBaM rpaKaaH, O KOTOPbIX Mbl
roBopunu B npeambyne, MOXeT NO3BONUTb cebe HapylaTb €K Xe MNPOBO3rnalleHHble
NpPUHUMNBI U Hawy AKcuomy 23 0 B3aMMHOW HEMPOTUBOPEYMBOCTM HOPM. Kak Mbl BUOUM,
3TV MPUHLUMNLI BNUCbIBANN B TEKCT BOBCE He Af1s TOro, YTobbl oHM cobnoganuceb. Ho Mbl
He MOXeM A0oMnyCTUTb NOA0BHOM NPOTUBOPEYMBOCTN.

Kpome TOro, ckasatb O TOM, YTO BMnacTb pasferieHa, a ee opraHbl CaMOCTOSATENbHbI,
cnuwkom mano. Hawe Cneactene 11 0 CKINOHHOCTM YMHOBHMKOB BbIXOAUTb 3a npeaensbl
CBOMX MOSTHOMOYMIA OTHOCUTCS K CyLLIEMY, U3NOXEHHOEe B HEM AeNCTBYeT Bceraa u Besfe.
CnepoBaHue Akcuome 13 Ha nyTu peanusauumm Akcrnombl 18 MOXeT gaTb HaM Hagexay Ha
HenTpanu3aumo 3TOW CKMOHHOCTU CYOBLEKTOB MonmMtMyeckon Bnactu. B ctatbe 14 mbl
nonbITaNUCb MakCUManbHO BO3MOXHO BbINOMHUTL TpebosaHue Akcnombl 13, nonbiTanucb
pacKkpblTb, 4YTO O3Ha4yaeT pasgeneHve BnacTu W CaMOCTOATESNIbHOCTb €€ OpraHoB.
CoenaHo 310 B nosiHom cooTtBeTcTBumM co Cneacteusimun 9, 10 u OnpeagenerHunem 17.

W, HakoHeu, O npuHUMNax opraHu3auum BrRacTm B cybbektax degepauunu.
CywectBytowme pegakumm ctate 10 u craten 11 TeopeTMyeckn MNO3BONSAIOT
ocyllecTBUTb B cybbekTax pegepaumm nwobyto, camyro NIOXyH CTPYKTypy OpraHoB
rocygapCcTBeHHOM Bnactu, T.K. He npegnucbiBaloT cybbektam defepaunm HUKaKoro
npuHUUNa npu opMMpoBaHUN 3TON CTPYKTYPbI.

Hencteyowas KoHCTUTyuna ocTaBnsieT 9STOT BOMPOC Ha YCMOTPEHME caMux
cybbekToB (pedepaumn, YTO HeEMNpPaBUSIbHO, €CNU Mbl He XOTUM [JONYyCTUTb [Jaxe
rMNOTETUYECKON BO3MOXHOCTM ObBpas3oBaHUsA B Kakmx-nmbo mn3 cybbekToB henepaumn,
Hanpumep, MoHapxun. Ctatbsa 14 TpebyeT n oT cyGbekToB deaepauun oba3aTensHoro
pasgeneHnsa nx Bnactu no gyHkumam (Akcmoma 18).

Crtatbsa 15
1. 3akoHopaTenbHyro Bnactb Poccunckon Pegepauum ocywecTBnseT
®depepanbHoe cobpaHue (CoseT Pepepauumn n NlocynapcreeHHas gyma).
3akoHopaTenbHYyK Bnactb cyobektoB Poccunckon depepaumum ocylecTBnsioT
obpasyemMble MMM 3aKOHOAATeNbHbI€ OPraHbl.
2. WUcnonuutenbHyo Bnactb Poccunckon Pepepaumm ocywecTtBnsieT
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MpaButenbctBOo Poccuinckon depepaumn, pykoBoaMMoe Ha npuHUMNAx
eavHoHavyanua [peacepatenem [MpaButenbctBa ([Mpe3naeHTtom, KaHunepowm, ...)
Poccumnckon ®egepauun.

MUcnonHuTenbHylo Bnactb cyobektoB Poccunckon Pepepaumm ocyecTBnAOT
obpasyemble 3TUMU cybbektamm Poccumnckon dDepepaumm  UCNONHUTESNbHbIE
OpraHbil.

3. CypeGHyo Bnactb Ha Bceun Tepputopum Poccuinckon depepauyun
ocywecTBnAT cyabl Poccunckon Pepepauun.

CyneOHy0 Bnactb Ha Tepputopum cyobektoB Poccunckon dDeaepauumn
OCYLLECTBIISAIOT TaKkKe UX KOHCTUTYLUOHHbIE CyAbl U MUPOBbIE CyAbW.

4. KoHTponbHyk Brnactb Ha Bceu Tepputopum Poccuinckon >Pepepauum
ocyuiecTBnsieT npokypaTtypa Poccunckon ®eanepauun.

KoHTponbHyo Bnactb Ha Tepputopum cyb6bektoB Poccumckon depepauun
OCYLUEeCTBISAIOT TaK Xe NMPOoKypaTypbl 3TUX cyobekToB Poccumnckon depgepaumm.

[Mocne 3akpenneHusi npuHUMNa pasgeneHns BMacTen IOrMYHO MEPEYMCIIUTL Te
OpraHbl, KOTOPbIM TMOPYYEHO OCYLECTBNATbL 3aKOHOOATESNbHYI0, WCMOSTHUTENbHYHO,
cynebHylo M KOHTPOSbHYK Bnactb. MIMEHHO 30eCb Mbl NPUBOAMM B FIOMMYECKYH
B3aMMOCBSI3b CTPYKTYpPY OpPraHoB M MpUHLMN pa3geneHus Brnacten. TpebyeT oTAenbHoro
NOSICHEHMS BOMPOC O MpokypaType. B HbHeWwHeM Buae npokypaTypa Kak oOpraH,
HageneHHbI HEe TONbKO HAA30PHbIMU (KOHTPOMbHBIMKU) (PYHKUMAMKU, HE COOTBETCTBYET
TpeboBaHunam ctaten 14 n 15 npegnaraemon KoHctutyumm n TpedoBaHmsm AKcnomsl 23 0
B3aMMHOW HEMpPOTMBOPEYMBOCTM HOpM. [na BbINONHEHMA 3TUX TpeboBaHuh y
NPOKypaTypbl OOMMKHbI ObITb M3bATHI PYHKLUUKN MO paccrneaoBaHuIO YronoBHbIX AeN U No
nogaepXxaHuio obsuHeHnst B cyge. [NpokypaTtypa AofmkHa 3aHMMaTbCs WCKIHOYUTENbHO
KOHTpOSieM (Hag3opoM) 3a cobnogeHMeM 3aKOHOB 8ceMu CybbeKkTamum Ha TepputTopun
Poccunckon depepauun. lNMpryem Bcemmn 6e3 UCKMOYEHUHA, BKNHOYas BCEX CyObEKTOB
ApYyrnx BeTBeW BNacTW, MEPEeYUCNEeHHbIX B HaCTOSALWEWN CcTaTbe, YTO MO AeNCTByoLeMy
CErogHs 3akoHo4aTenbCTBY NPOKypaType 3anpeLLeHo.

CrtaTtba 16

1. PasrpaHuyeHune npeametoB BeaeHuss mexay Poccuickon Pepepaumen,
cy6bekTamu Poccunckon  depepauun ] MEeCTHbIM  camoyrnpaBJfieHuem
ocyuwecTBnsieTca HacTosiwen KoHcTutyuuen.

2. Ty6nuyHble NOSIHOMOYMA MeXxay YpOoBHAMM Brnactu B Poccunckon
®Pepepaunm paspensitoTcAa TakMuM ob6pasom, YTOOblI OHM OCYLLECTBNAINCb OpPraHoOM
B/IaCTM CaMOro HUXHero, bnuxaniwero K rpaxgaHamMm ypoBHSl, HA KOTOPOM BO3MOXHO
ocyLecTBfieHUe 3TUX NOJIHOMOYUM.

3. OpraHbl MeCTHOro camoynpaBrieHusi He BXOAAT B CUCTEeMYy OpraHoB
rocyfapcTtBeHHOM BfIaCTU U UM He NOAYUHAIOTCH.

Kpome npuHUuna pasgeneHns Bnacten no ropusoHTann (No (OyHKUMAM) OYeHb
BaXXHbIM ANs1 (heaepaTMBHOro rocygapcrea ABNSETCs U NpMHUMN pasgeneHus Bnactemn no
BepTukanu (no ypoBHsAM). CerogHa B 3TOM BOMNPOCE Mbl MMEEM [Be HepaspelleHHble
npobnembl. [lepBas  npobnema cBA3aHa C  BO3MOXHOCTbO  002080PHO20
rnepepacripedesieHuss NpPeaMeToB BedeHUss U MOMIHOMOYMKA  Mexay  opraHamu
rocygapcteseHHon Briactu Poccuinckon depepauum n cybbektoB enepaumn. Takas
BO3MOXHOCTb NPSAMO MNPOTMBOPEYUT MPUHLMNY paBHoONpaBus cybbekToB depepaumm u
MONMHOCTbLIO AO0SMKHA ObITb yCTpaHeHa.

BTopas npobnema cBdA3aHa Cc Tem, 4TO Aencteyrowwaa KOHCTUTYyUMS HWUYEro He
rOBOPUT O MNpUHUMNAX HageneHusi NOSIHOMOYMAMM U npegMeTamy BeAeHUst MECTHOrO
camoynpasneHus. bonee Toro, cT. 71, 72 n 76 KoHCTUTYyUMn No pakTy nuiarT MecTHoe
camoynpaBneHne Kakumx 6bl TO HM Obiflo NOMHOMOYUI 1 NpeaMeToB BeAeHMs. HanomHio,
cT. 71 onpepensieT kpyr BeaeHus Poccunckon dPepepaumun, CT. 72 onpenensieT Kpyr
COBMECTHOIO BefeHus peaepaumm n cybbekToB, a CT. 76 roBOPUT O TOM, YTO BCE, YTO He
nonano B NepeyvHu 3TUX cTaTen, HaxoamTCa B BedeHumn cybbekToB denepaummn. U rge xe
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30ecb MecTHOoe camoyrnpaBsneHue, kotopoe KoHcTuTyumen akobbl rapaHTupyeTtca? 3To
NOoNoXeHne JOMKHO BbITb MCMpaBneHo, NO3ToOMy npeanaraemasd ctatbs 16 KoHCTUTYLMM
COAEPXUT HOPMY, COrfacHO KOTOPOW MOMIHOMOYMS BCEX YPOBHEW Bnactu B CTpaHe,
BKMOYAss MECTHOe camoynpasneHue, pasrpaHndmBalotcs  KOHCTUTYyuuen U TOSbKO
KoHCTUTyumen. 3Toro noka He Cry4mnocb, B YaCTHOCTU, U NOTOMY, 4YTO Bonee cunbHble
YPOBHM BnacTu XOTAT 3abpaTb cebe kak MOXXHO GonbLLe NOSTHOMOYNA. XOTSA 3TO XKenaHue
N €CTECTBEHHO, C HUM HYXHO 60poTbCH. MIMEHHO NMO3TOMY U MMEHHO 3[4eCb - B OCHOBax
KOHCTUTYLUMOHHOTO CTPOS Mbl (QUKCUPYEM MPUHLMN pas3geneHnst NOSTHOMOYUI Mexay
YPOBHAMM B NOSTHOM cooTBeTCcTBUKN co Cneacremem 15.

Cratbsa 17

1. Cuctema npaBoBbIX akToB Poccumnckon depepaumm COCTOUT U3 HacTosILLEN
KoHcTuTyuun, cpeaepanbHbIX KOHCTUTYLIMOHHbIX 3aKOHOB, heaepanbHbIX 3aKOHOB,
3aKOHOB cyObekToB Poccunckom ®Pepepauum, HOpPMaATUBHbIX NPaBOBbIX aKTOB
OpraHoB ucnonHutenbHoun Bnactu Poccunckon dPepepaumm, HOPMATUBHbIX
NpaBOBbIX aKTOB OPraHOB WCMNOJIHUTENIbLHOM BNacTu Ccyo6bekToB Poccuinckon
Penepaumm N HOpMaTUBHbLIX NPaBOBbLIX aKTOB OPraHOB MECTHOro camoyrnpaBJieHusl,
a TaKKe MexayHapoaHbix goroBopoB Poccunckon Pepgepaumm.

2. [lepeyeHb W wmepapxuMss HOPMaATUBHbLIX MPaBOBbIX aKTOB OpraHoB
ucnonHutenoHon Bractu Poccunckon ®Pepepaumm ycTtaHaBrIMBaeTCA 3aKOHOM
Poccuickon ®epgepauun.

3. MepeyeHb M unepapxusi HOPMATUBHbIX MNpPaBOBbLIX aKTOB OpPraHoB
MCNONMHUTENIbHOMN BRnactn cyobekta Poccunckon ®Pepepaumm ycrtaHaBnuBaeTcs
3aKkoHOM cyb6bekTa Poccumnckoun deagepauyun.

4. MNepeyeHb U Mepapxusi HOPMATUBHbIX NMPaABOBbIX aKTOB OPraHoB MECTHOro
camoynpaBneHus ycTaHaBnuBaeTCcA 3akoHamu cyobekta Poccunckon Pepepauum.

OcHoBa @yHKLUMOHMPOBaHMUS nOOro rocygapcrBa - 3TO CUCTEMA €ro npaBoOBbIX
aktoB. Bcsikas cuctema npaBoOBbIX aKTOB AO/MKHA MMETb MEepapXuUYeckyto CTPYKTypy
(Cnegctene 21). OueBMAHO, 4YTO MMEHHO KOHCTUTYUMS [OSmKHa onpegensTb 3Ty
nepapxmo. [dencteywowaa KOHCTUTYUMS TOBOPUT TOMBKO O COBCTBEHHOW BbICLUEN
lOpUaNYECKOM cune, YTo, KOHEYHO, NPaBUMNBbHO, HO HE4OCTATOYHO.

C ogHoOM CTOPOHbI, nepapxmsi OMkHa ObITb yCTaHOBMNEHA McYepnbIiBaOLWMM 06pasom.
B oTHOweHun 3akoHOB 3TO OygeT choenaHo B crieaytowen crtatbe 18 npegnaraemon
KoHcTuTyumn. C Opyron CTOPOHbI, MHble HOPMAaTMBHbIE MPABOBbIE aAKTbl MMEKT CBOIO
NepapxXn4ecKyto CTPYKTYPY, CIIMLUKOM MOABWXKHYIO, MNPAMO 3aBUCALLYHO OT CcocTaBa
MWHUCTEPCTB M BEJOMCTB, MHbIX OpPraHoB BnacTu, 4tobbl oukcmpoBaTb €€ B KOHCTUTYyuuu.
OpHako, OOBepsiTb YCTaHOBMEHWE 3TOW MepapxXxum camuM UCMNOMNHUTENbHLIM OpraHam
BNactTn Toxe HenpaBunbHo. Ctatba 17 TpebyeT WMMEHHO OT 3akoHogaTenen
COOTBETCTBYHOLMNX YPOBHEN NpoAenaTb 3Ty paboTy, a 3aTeM BHOCUTb B HEE U3MEHEHUS
no mepe HeobxoaNMOCTH.

CraTtbsa 18

1. KoHcTuTtyuma Poccunckon depepaumm mMmeeT BbICLLIYHO HOPUAUYECKYIO CUly,
npAMoe AenCcTBUE U NPUMEHAETCA Ha Bcen Tepputopun Poccunckon Penepaumm.

2. Hukakme 3aKOHbl U MHble HOpPMaTMBHbIE MPaBOBble aKTbl, MPUHUMaeMble B
Poccunnckon ®Pepepaumm, He MoOryT npotuBopeuutb KoHcTtutyuum Poccuinckon
®Pepepaumn. B cnyyae BbISABNIEHUA TaKoro nNpoOTUBOpPEYUsi, NpPUMEHsAeTCs
KoHcTutyuusa Poccumnckon ®epgepauun.

3. Cya He BnpaBe oTKa3aTb KOMy Obl TO HM ObINIO B 3aWyMTe HapyLEeHHOro npaBa
no MOTMBaM OTCYTCTBMA 3aKkoHa M o00si3aH NPUMEHATb B TaKoOM crny4ae
cooTBeTCcTBYIOWMe nonoxeHna KoHctutyuum PO.

4. depepanbHble KOHCTUTYLUMOHHbIE 3aKOHbl MPUHUMAKOTCA MO BOMpoOcam,
npsamMo npeagycmMoTpeHHbIM KoHcTtutyumen Poccuinckon ®egepauun.

5. ®depepanbHble 3aKOHbl MPUHUMAKOTCA MO BOMpocaM, OTHECEHHbIM
KoHctutyumen Poccumnckon ®depepaumm Kk BeaeHuto Poccumckon depepauumn, a
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TaKXe K coBMeCTHOMY BeaeHuto Poccumnckon Penepaumm n cyobLektos Poccunckon
dPenepauum.

6. 3aKkoHbl cy6bekToB Poccumnckon Pepepaumm NpUHMMAKOTCA MO Bomnpocam,
oTHeceHHbIM KoHctutyumen Poccumnckon ®depepaumm K BeAeHU CyOHLEKTOB
Poccuinckon ®epepaumm, a TaKkKe K COBMeCTHOMY BeaeHuio Poccuinckon
®Penepauum n cyoektoB Poccumckon ®eagepaumn.

7. 3aKoHbl, NpuHATbIe cybbekTom Poccuinckon Pepgepaumm no Bonpocam,
oTHeceHHbIM KoHctutyuuen Poccuinckon Pepepaumm K COBMECTHOMY BeOeHUIO
Poccuinckon Pepepaumm wun cyobektoB Poccunckon Pepepaumm, He [OSKHbI
npoTuBopeunTb deaepanbHbLIM 3akoHaMm. B cny4dyae Takoro npotuBopeuus
aencteyeT peaepanbHbIN 3aKOH.

8. UHble HOpMaTUBHbIe NMpaBOBble akTbl MPUHMMAKTCA Ha OCHOBaHUM U BO
ucrnorsriHeHue KoHcTUTyLUM Poccumckon depnepauun, cenepanbHbIX
KOHCTUTYLUMOHHbIX 3aKOHOB, ¢peaepanbHbIX 3aKOHOB, 3aKOHOB CYyObLEKTOB
Poccunckon ®epepaumnn.

9. MonoxeHus, nopoxaarwme ob6A3aHHOCTM ANA rpaxaaH MOryT copepXaTb
TOoNbKO KOHCTUTYUMA U 3aKOHbl. MHble HOpMaTUBHbIE NPaBOBbIe aKTbl HE MOryT
cogepXaTb NOJIOXEeHUN, NOPOXKAAKLMX 00A3aHHOCTH ANA rpaXaaH.

10. 3aKoHbI U UHbIe HOPMaTMBHbIE MNpaBOBble aKTbl, MPUHATbIE C HapyLleHUeM
HacTosLWen cTaTbU, He NPUMEHSAIOTCS.

[aHHas cTaTba YyCTaHaBNMBaeT Wepapxmio HOPMAaTUBHbLIX MNPaBOBbIX aKTOB,
yCTaHaBNMBaeT npasura noBefeHus ANna npaBornpuMeHUTenen B criydae npoTuBopeYni
MeXay MpaBoOBbIMW akTamu pasHbix ypoBHeW. Kpome Toro, nyHKT 9 nopgyepkvBaeT OOHO
BaxxHoe 06CTOATENBLCTBO, NPsIMO BbiTekawwee n3 Cneactens 10 U, COOTBETCTBEHHO, 13
ctatbk 1 npeagnaraemont KOHCTUTYLMKU. Peyb naeT o ToM, NpaBoOBbIM aKTOM KaKoro ypoOBHS
MOryT YyCTaHaBNMBATbCH OrpaHUYeHus AOna BHewHen cBobodbl 4YenoBeka UM MOXET
NpefocTaBNATbLCA BHELWHAS cBOBOA4a opraHam v JOIMKHOCTHBIM nuuam. Takvum npaBoBbIM
aKTOM MOXET ObITb TOMbKO 3aKOH. VIHble HOpMaTUBHbIE NPaBOBbLIE aKTbl, O KOTOPbLIX MAET
peyb B NyHKTe 8, 3aKkOHaMu He ABNAITCA U MO3TOMY HE MOryT nopoxaaTb Kakmx-nnbo
obazaHHOCTen Ans rpaxgaH (NyHKT 9). WMHble HOpMmaTuBHbIE MpPaBOBble akKTbl MOryT
MCNONb30BaTbCSA UCKIIYUTENBHO B Liensx ynpasneHnsa rocygapctsom (OnpegeneHve 26),
T.€. MOryT 6bITb HanpaeneHbl OT OAHUX CYOBLEKTOB MOMUTMYECKOW Briactu Apyrum. Ho un
3TO MOXET NPOUCXOANTb TOSTbKO HA8 OCHOBaHUU U BO UCMOSTHEHNE 3aKOHOB.

CraTtbsa 19

1. MexpyHapoaHble aoroBopbl Poccunckon ®Pepepauum BCTynarwT B cuny
nocne ux patucpmkaumm obeumm nanatamm  dPepepanbHoro CobGpaHus.
MexayHapoaHble [orosopbli MO BOMpocaM, KacalwlWMMCA KOHCTUTYLMOHHOrO
yctponuctBa Poccunckon ®depepauum, BCTynaroT B CUIly nocne unx ogobpeHus Ha
pecdepeHayme Poccumnckon Penepaumm.

2. Mpun npotuBOpevYMM HOPM MexayHapogHoro poroBopa Poccunckon
®denepaumm M 3aKoHa, MHOro HOPMaTUBHOIO NPaBOBOro akTa MPUMEHSIOTCA HOPMbI
MeXxgyHapoaHoro gorosopa Poccunckon ®epgepaumu.

[aHHasa ctaTba BOCNPOM3BOOMT HOPMY AencTteytowen KOHCTUTYyUMn o npuoputeTte
HOpPM MexayHapogHoro npasa. Bmecte ¢ Tem, p[JaHHas cTaTba YycTaHaBnuBaet
oba3aTenbHyl0 paTMdUKaUMio BCEeX MEXAyHapOOHbIX AO0roBopoB (4ero He ObIO B
pencreyowen KoHCTUTyumn), npvBoas TEM CaMbiM UM NPOLEAypY 3aKnioYeHus
MeXAyHapoaHOro 4oroBopa B COOTBETCTBUE C NpoLeaypon NpUHATUSA 3akoHa Poccunckom
depgepaumm, a B HeobxoanmbIx criydasax, - KoHCTutyumn.

Mpn 9TOM HEOBXOANMO OTMETUTL, YTO B COOTBETCTBUM C TpeboBaHmaMu Akcmombl 13
HeonpeaeneHHoe  CrnoBOCOYETAHNE ‘obenpuaHaHHbie  NPUHUMMNBI U HOPMbI
MeXayHapoaHoro npaea” B ctatbe 19 He ncnonb3yeTcs.
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Cratbsa 20

1. 3aKoHbl U MHble HOpMaTMBHbIe npaBoBble akTbl Poccunckon depepauun,
cyobekToB Poccumckon Pepgepaumm, opraHoB MeCTHOro camoynpaBlieHUus, a Takxke
MeXxayHapoaHble aoroBopbl Poccuickon depepaumm noanexar odpuumanbHOMY
onyb6nukoBaHuIo Ansi Bceoodlero cBeAeHus.

2. HeonybnukoBaHHble ocmunanbLHO B Nepuoauyeckux cpeacrtBax MaccoBOM
uHdopmauun ana BceobLero cBefeHNUA 3aKOHbl U UHbIE HOPMAaTUBHbIE NMpPaBOBbIe
aktbl Poccunckon ®depepaumm, cyobektoB Poccunckon Pepepauum, MeCTHOro
camoynpaBlieHUs, MeXAyHapoAHble A0roBOpPbl, He NPUMEHSAITCS.

3. [MMpumeHeHMe Heonyo6GNMKOBAHHOrO HOPMAaTUBHOrO MPaBOBOro  akTa,
MeXAyHapoAHOro AoroBopa npecneayeTcs no eaepanbHOMY 3aKOHY.

OueBnagHO, YTO HWKAKME HOPMAaTMBHbLIE MpPaBOBbIE aKTbl, HeOonybrMKOBaHHbIE
odmumanbHO Ans Bceobwero cBedeHusl, He OOMMKHbl MPUMeEHNATbCA. Bmecte ¢ Tewm,
aencreyowasa KOHCTUTYyUMSA CTOMb KaTeropuyHa TOSbKO MO OTHOLIEHWIO K 3akoHam. B
OTHOLLEHMM YKa30B [Mpe3naeHTa U UHbIX HOPMATUBHBIX NPaBOBbIX akTOB KOHCTUTYUMS He
CTONb KateropmyHa n TpebyeT Ans NPUMEHEHUA OAHHOW HOPMbl HEKOTOPbLIX YCIOBUMN.
lMpuyem B KadecTBe yCoBUS B O4YepesHOW pa3 UCMONb3yeTCsa HEKUMWn HeonpeneneHHbIN
TEPMUH - "3aTparmBatowme npaea, cBoboabl n ob6s3aHHocTK". bonee Toro, HopmaTMBHbIE
NpaBoOBbl€ aKTbl B OTHOLLUEHMM IOPUONYECKNX NUL, COrNacHo AencTayowwen KoHcTutyuuu,
BoobOwe He obazaTenbHbl Ond  onyGrnmMkoBaHMs. lMepeuncneHHble HegocTaTku
aencreyowen KOHCTUTYUMM HWKAK He CcnocobCTBYHOT A06POBOMBHOMY COGMOAEHMIO
3aKOHOB NOAbMMW, Kak Ha 3TOM HacTamBaeT Akcuoma 22. B npeanaraemom BapuaHTe
noHATMe “onybnvkoBaHue” B cOOTBETCTBUM C TpeboBaHnmem AkcuvomMbl 13 Takke
KOHKPETM3npoBaHo. J1toOble HOpMaTUBHbIE NPaBOBbIE aKTbl AOMKHbI ObITb ONYy6NMKOBaHbI
odmumanbHO B MNEPUOANYECKMX CpPeacTBax MacCOBOM WHdopmaumm ana Bceobulero
ceefgeHus. M, HakoHel, B cOOTBETCTBMM C TpeboBaHnamMM AKCMOMBbI 12, ycTaHaBnNnBaeTcs
CaHKLUMA 3a HapyLleHne 3aTux TpeboBaHni.

CrtaTtbsa 21

1. OpraHbl rocygapCTtBeHHOW BracTU, opraHbl MECTHOro camoynpaBrieHuUs,
OOJDKHOCTHbIE Nnuua, rpaxgaHe M UX o0O0beaMHeHUA 00f3aHbl cobnrpatb
KoHcTutyuuo Poccumckon ®Pepepaumm u 3aKOHbl, NMPUHATbIE B COOTBETCTBUU C
KoHcTtutyuuen Poccumnckon ®epepauun.

2. N'paxxpgaHe Poccunckon degepaumm He 0653aHbI cOONOAATL 3aKOHbI U UHbIE
HOpPMaTUBHbIE aKTbl, npoTuBopevawme KOHCTUTYLUMUM WUNMU nNpPUHATBIE C ee
HapyweHuaMu. B cnyydyae BO3HMKHOBEHUS KOHMNMKTa MeXxay rpaxXagaHUHOM W
OpraHom BnacTU UMM AOMMKHOCTHbLIM JIMLOM MO BOMPOCY O COOTBETCTBUM 3aKOHa
WM MHOrO0 HOPMAaTUBHONO MpPaBOBOro akKrta nubo npoueaypbl UX NPUHATUA
KoHcTutyuum Poccunckon ®depepauum 6pemsa AoKa3biBaHUS TaKOro COOTBETCTBUS
BO3/1araeTcA Ha OopraH UMM AOMMKHOCTHOE JNMUO, M3gaBliee TakOM HOPMAaTUBHbIN
NnpaBoOBOM aKT.

HaHHas ctatbsa bakTudecku npepcraBnseT cobon rmnotesy, obwyo ana 60nbLIoro
KonuMyectBa HOpM npaBoBon cuctembl. OpgHako, B OTAMYME OT OEWCTBYHOLLEN
KoHCTUTyuMn, B KOTOPOM COOTBETCTBYHOLLASA rMNOTE3a BbIMMAAMT Kak “Bcerga” (rpaxaaHe
00s13aHbl cobntofaTh 3aKOHbI), B HACTOSILLEN CTaTbe rmnoTes3a COAEepPXUT onpeaesieHHble
YCIOBUS, NMpK 3TOM, YTO OYEHb BaXXHO, Bpems Aoka3sbliBaHWsSi COOTBETCTBYHOLLEN TMMNOTE3bI
AnNsi CNOPHOr0 HOPMAaTMBHONO MPAaBOBOrO akTa BO3faraeTcs Ha rocydapCcTBO, a He Ha
yenoseka.

Cratbsa 22
1. MonoxeHna HacTosiwen rnaBbl KOHCTUTYUMM COCTaBNAKT OCHOBbI
KOHCTUTYLUOHHOro ctposs Poccunckon ®depgepaumm M He MOrytT ObiTb M3MEHEHbI
MHaye Kak Ha pedepeHayme Poccumnckon Pepnepaumm.
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2. Hukakue papyrve nonoxeHuss Hactosiwen KOHCTUTYyUMM He [AOSMXKHbI
NPOTUBOPEYUTbL OCHOBAM KOHCTUTYUMOHHOro ctpos Poccunckon ®Pepepauuun. B
cny4dyae nogoGHOro NPoOTUBOpPeYUs MPUMEHAKTCA MNOJIOKEeHUA HacTosWeW rnaBbl
KoHcTuTyuun.

3. Hukakue nonoxeHusa Hactosiwen KOHCTUTYL UM HE MOTYT ObITb UCTONKOBAHbI
KaKk ymansmwwume npaBa noboOro YenoBeka W rpaxaaHuMHa, Hapylwawlue ero
paBHonpaBue C OCTalnbHbIMM rpaxgaHamu Poccunckon Pegepauum, Kak
npeaocTtaBnAOWMEe KaKoOMy-IMb6O rocyaapCTBeHHOMY oOpraHy, OpraHy MeCTHOro
camoynpaBrieHus, rpynne nuy unu otaenbHbIM NUUaM nNpaBa 3aHUMATbCA KaKom-
nmbo AeATenbHOCTbLI UMM COoBepllaTb Kakue-nmbo [encTBUSA, HanpaBlieHHble Ha
yMarneHue npaB 1 cBo6op, HapyLueHue paBHOMpaBuA rpaxaaH.

4. B kaxablh nocnegHMU rop AecATuneTMa B obwun OeHb BbLIGOPOB B
Poccuickon ®epepauun nposoautca pecdepeHaym no Bonpocy: "Cuntaete nu Bbl
Heo6XoaAUMbIM BHECEHMNE KaKUX-Nnmbo nameHeHMn unu gononHeHun B KoHctutyuuio
Poccuinckon ®epepaunn?”. B cny4vyae nNonoXuUTenbHOro oTBeTa Ha NOCTaBIIEHHbIN
BONpoc 6onee nATMAECATU NMPOLEHTOB YYacTHUKOB pedepeHayma, B crneayrowem
rogy B o6wun aeHb BbiI6opoB B Poccunckon Penepaumm npoBoamutcs pecdepeHaym
0 BHeceHUn B KOHCTUTYLUIO u3MeHeHUn (AONOSIHEHMM), NPOEKTbl KOTOPbIX AOKHbI
ObITb He no3aHee 4YeM 3a WeCTb MecsAueB A0 npoBeaeHusa pedepeHayma
3aperMcTpupoBaHbl B COOTBETCTBUM C peaepanbHbIM 3aKOHOM.

KoHeyHO, o4yeHb xoTenocb 6bl uMeTb KOHCTUTYyuMO  abConTHO  SICHYIO,
HeOBYCMbICNEHHYIO, HE UMEIOLLY HUKAKMX BHYTPEHHUX MPOTMBOPEYUN, uaearnbHyr Ha
Bce BpeMeHa. OHako, 3TO - BpA4 MY JOCTWXUMBbIA naean. [oaToMy gaHHaa ctaTbA
yCTaHaBNMBaET BHYTPEHHIOW nepapxuto KoHcTutyumn.

M3oLwpeHHOCTb "npaBoBeOOB-MPUCIY>KHUKOB" HE MMeeT rpaHuy. [Npaktuka paboTbl
KOHCTUTYLMOHHOIO cyda, K COXareHuto, He OCTaBnsieT COMHEHWA B TOM, YTO MOMbITKA
N3BpaTUTb OEeMOKpaTU4eCKMe MPUHLMNbLI NPaBOBOro rocygapcrea OyayT npogormkaTbes.
Tak noyemy 6bl Ham, 3aBepias pasgen "OCHOBbl KOHCTUTYLIMOHHOIO CTpoS”, HE NONTU MO
npotopeHHoMy Bceobwen [eknapauuen [NpaB Yenoseka nytm u No npumepy ee
TpuauaTon CTaTbM He 3asBUTb, YTO NobbIe NONbLITKM YManeHnsa npae u ceobop YyenoBeka,
HapyLlawouime pasHonpasue rpaxagaH, - AHTUKOHCTUTYUMOHHBLI. BO3MOXHO, 3TO No3BonuT
HaM, aKkTUBHbIM rpaxgaHam, 4yTb 6onee apcekTMBHO OTCTamBaTb CBOM npaBa, 60poTbCs
C TEMW, KTO MeLLaeT HaMm CBOMMU pyKaMn co3ngaTb CBOK JOCTONHYHO XU3Hb.

Kakyto ©Obl xopowyto KOHCTUTYUMIO Mbl CerogHsi He Hanucanu, 3asTpa (unu
nocresaBsTpa) HaWn AeTn (UM Hawwu BHYKW) UMEKOT NpaBO C HAMWU He cornacutbes. Bedb
OHU amy KoHcmumyuyuro He npuHumanu. Xu3Hb YyCTpoeHa Tak, 4To PoauHy, Kak u
poauntenen, He Bbibupatot. Ho ecnn obuweHne geten ¢ poagnTenamMm obblMHO NPUBOANT K
N3MEHEHUIO N TeX, N ApYrux (gaxe ecnv poauTensm KaxeTtca uHadve), To PogmHa ceoum
CbIHOBbSIM W [JO4YepsM MOKa TOSMbKO MpukasbiBaeT. Korga e CbIHOBbSM M O0YepsaM
YyCTaHOBMEHHbIN 6e3 Mx yyacTus nopsgok nepectaeT HPaBUTbCA M KOrda Takux AeTen
HabupaeTca MHOro, oHM npuberarT K nocrnegHeMy CpeacTBy - BOCCTaHUIO (ecnn um
conyTcTByeT yaada) unum ByHTy (ecnm yaada OoT HUX oTBopauymBaeTtcs). U 1o, n gpyroe
nnoxo. W TOro, m Apyroro HyXHO, NO BO3MOXHOCTM, u3beraTtb. Ho He meToaamwu
NOAaBMEHUs Y)XXe HayaBLLErocsi BOCCTaHUs, a ENCTBMAMMU MO YCTPAHEHMUIO €ro NPUYMHbI.
A npuynHa BOCCTaHWA 3aknyaeTcs B TOM, YTO JNOOM HE HaxXOAAT MHoro crocoba
NOBNUATb HA YCTaHOBIIEHHbIN 6e3 Mx yyacTna nopsagok. nn gaxe yCTaHOBIEHHbIM C UX
y4yacTMeM, HO yXXe yCTapeBLUMI UK NPOCTO TPeBYOLWNIA, MO NX MHEHWMIO, Yry4lleHus. Tak
AaBanTte gagum um Takon cnocob! Beab aobpoBonbHoe cobniogeHne noabMu 3aKOHOB
npegnodTutensHo (Akcnoma 22). lNepBbi War Ha 3TOM NyTU - BbISCHEHME OTBETa Ha
BOMPOC: €CTb NN HeobxoanmMocCTb B ynydweHusax? OTBET Ha 3TOT BOMPOC MOXET ObiTb
nony4eH TONbKo Ha pedepeHayme. NepnognyHOCTb Takoro pedepeHayma gormkHa 6biTb
3afjaHa 3apaHee, T.K. ero npoBefeHVe, Kak U nepuogmyeckoe nposedeHne BblIGOPOB
aenytatoB - 06s3aHHOCTb rocygapctBa no obecneyeHuto 6e30nacHOCTU rpagaH oT
OyHTa wunu BoccTaHus. [lpegnaraemasi NepUOAMYHOCTbL JOCTAaTOYHO MPOM3BOSIbHA.
OpHako, YHKLMOHMPOBAHME OOHOW M3 CaMbIX CTabUNbHBIX KOHCTUTYLUMIN - KOHCTUTYL MK
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CWA (27 nonpasok 3a 200 neTt) nokasbiBaeT, YTO MPEANOXKEHHbIA OEeCATUIIETHUN CPOK
BPSi4 N MOXET ObITb YBENUYEH.

Tem Oonee, YTO 30€Cb BaXXeH He TaK CPOK, Kak npuHuun. Bce rpaxgaHe OOMKHbI
3HaTb - pa3 B pgecAtb net HactynaeT "HOpbeB AeHb". K HeMy HYXHO roTOBWUTBLCH,
npeanaratb N obcyxgaTb HEOOXoaANMblE M3MeHeHUs. N ecnun B 3TOT pa3 He NONyyYnnoch -
He ©eda, MoXeT ObITb, NONy4nuTCA B criegytowmin. Ha patudumkauuio ggaguatb ceabMon
nonpaskn K KoHctutyumm CLUA ywno 6onee oByxcoT net. 3HaA4YMT M HaWW nNpaBUSibHbIE
npennoXxeHunsa koraa-HMbyab npodbtoT cebe gopory. Jinwe 6bl Bbinla Takas BO3MOXHOCTb.
JInwb bl 3TO BOCNPUHUMANOCh Kak HOPMarsbHbIN MPOLIECC, @ He KaK MOKYLUEHME Ha Yblo-
TO BNacTb.
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