MpunoxeHue 2

AHanuns3 BO3MOXHOCTM NOCTPOEHUA TEOPMM NpaBa AnA UHbIX
obnacrten NONNTUYECKOro NPoCTpaHCTBA

WTak, Ha cya YiTatenst BblHeceHa cuctema ua bonee 4em BOCbMU AECATKOB MOHATUN,
aKCMOM W CneacTBUMW, JIOTMYECKM CBSI3aHHbIX C obnactbto  1-4-7  MNONUTUYECKOrO
NpoOCTpaHCTBa. M3noXeHHas B TakOM BuMOE CUCTEMA, KakK Mbl Y)XXe rOBOpPUIN B MNeEpBOW
rnmaBe, COBEPLLUEHHO NMpo3padHa U OTKpbITa ANs KpUTUKN. KOHCTPYKTMBHasA KpUTUKa Bcerga
nonesHa ana nobon teopun. Ona Toro, 4ytobbl OGMErYNMTb MPOLECC TaKOW KPUTUKW,
JaBanTe BMECTE [MOCMOTPMM Ha MPEAnoXeHHYI CUCTEMY U3 pasHbiX obnacrten
MNONIMTMYECKOrO MNPOCTPAHCTBA - C TOYKM 3PEHUS CTOPOHHUKOB pPasHbiX MOMUTUYECKMX
B3rNsa0B.

Mpexnae Bcero none3Ho NOCMOTPETL HA T€ SNEMEHTbI CUCTEMbI, KOTOPbIE Mbl OTHECITU
K obnacTu cyuiero.

Akcnoma 1.

Kaxabin yenoBek o6nagaeT BHyTpeHHen cBob6oaomn (cBo6onomn Bonum).

Akcroma 2.

Kaxxabin 4yenoBeK XO4eT XXUTb XOPOLLO.

Akcnoma 4.

JTrogu obpeyeHbl Ha TO, YTOObI XUTb coobLa.

Xu3Hb coobLya - eAMHCTBEHHasA BO3MOXHaA popma CcylecTBOBaHUA Noaen.

Akcnoma 6.

BHewHsAa cBOGOAA nogen AOMKHA ObITb OrpaHM4veHa.

Akcnoma 8.

Jlioan CKNOHHbLI HapywaTb HOpMaTUBHbIE FPaHULbl BHELWHeN cBo6oAbl APYrux

nogen n cBoen CO6CTBEHHOMN.

Akcnoma 9.

Bce noau pasHble.

Cnepctsue 4.

Bcsakoe npaBo opgHOro cyb6bekTa oO3Ha4yaeT HanuMuue COOTBETCTBYHOLEN

ob6sA3aHHOCTU Apyroro cyo6bekTta (CyOobekToB), a BCAKasd 00SA3aHHOCTb OLHOroO

cyObeKTa o3Ha4aeT HanuMuyue npaBa Apyroro cyobekra.

Akcnoma 15.

FocyaapcTBO COCTOMT U3 OPraHoOB U AOJKHOCTHbIX NULL.

Akcuoma 16.

Cy6beKkTbl NONUTUYECKON BNACcTU COCTOAT U3 NoAen.

Cnegcteue 11.

BcAkMn cyOGbeKT nonMuTUYEeCKOM BIacTU CKIOHEH K BbIXo4y 3a rpaHuubl

BHelWwHen cBO6OAbI, YCTAHOBNEHHOMN AN HEro 3aKOHOM.

Akcrnoma 21.

3akoHbl (HOpMbl) cobnropatroTcs nOAbMUM NUMGO NO MNPUHYXAEHUIo, nubo

[BOOPOBOSLHO.

Akcnoma 22.

[No6poBonbHOe cobnoaeHue NOAbLMU 3aKOHOB (HOPM) NPeANnoYTUTENbHO.

HeoxnaaHHO BbICHAETCSH, YTO K 06M1acTu CyLero OTHOCATCS A0BOSIbHO MHOrO (OKOSO
yeTBepTn) Akcnom n Crneacteum, a AKCMOM - Tak M BooOLle noyTu nosnioBuHa. lNpudem,
nogasnswowee 60MbLLUMHCTBO U3 HUX BPSA NN MOXET Bbi3BaTb Kakne-nnbo coMHeHusd. Hy,
pasBe 4To Cneacteus 4 n 11 ga Akcmoma 22.

Mo noBogy Cnencteus 4 O CBA3WM MexAay NpaBoM M 00A3aHHOCTbIO tOpuaMyeckas
Hayka He npulina K OKOHYaTenbHOMYy BbiBOAY. HO pellueHme 3TOro BoOnpoca HUKaK He
COOTHOCUTCHA C MOSIMTUYECKMM MNPOCTPAHCTBOM. [Jaxe ecnu y Kakmx-To CyObekToB eCTb
TONbKO NpaBa, a y Apyrmx cybbekToB - TONbko 06si3aHHOCTU (0b6nactb 6), BCe paBHO
npaBam oaHMX ByayT COOTBETCTBOBAaTbL 06A3aHHOCTM APYruX.

Ecnn nocmoTpeTb Ha Cneacteue 11 n3 obnactn 5-6 NONUMTUYECKOro NPOCTPaHCTBA, TO
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MOXHO CKasaTb, YTO WCKMHOYUTENbHLIA AECNOT, CUMAALWMA Ha BEPLUMHE MNONUTUYECKOWN
nMpamuabl, UMeeT 6e3rpaHnYHy0 BHELLHIOK cBOBOAY U yXXe NOTOMY HE MOXET BbINTK 3a
HecyLlecTByOWME AN Hero rpaHuubl. YMcTto TeopeTuyeckn - 3TO CchpaBeanuBoe
3amevaHune. OgHako, B Cneacteum 11 roBOopuTCS O CKITOHHOCTU, M NO3TOMY Ha yKasaHHOe
3aMeyvyaHne Mbl MOXEM OTBETUTb, YTO HECMOTPS Ha OTHECEHME TPaHWUL, €ro BHELUHEN
cBoboabl B GECKOHEYHOCTb, TakoOM CYOBLEKT BCE PaBHO CKIIOHEH K BbIXOQY W 3a 3Tu
rpannubl (“Xo4y 6bITb BNagblunuen Mopckoo...”).

Ecnn nocmotpeTb Ha Akcuomy 22 13 obnactu 2-5-6 nonmMTMYeckoro npoCTpaHCTBa,
MOXHO CKasaTb, YTO NPW TakoW MONMMTUYECKON OpraHu3aumm NpocTo He HangeTca niaen,
KoTopble Obl 3axoTenu [OOPOBOSBHO WCMOMHATH YCTAHOBMEHHbIE [Of9 Hee 3aKOHbI
(Hopwmbl). MNpu BCEW cnpaBeasIMBOCTU TaKoro 3aMmevaHnd, 3T0 BOBCE He O3HavaeT, YTo Ans
OpraHM3aTopoB TaKOro rocygapctea [oOOpPOBONbHOE MCMNOMHEHME nepecTaeT ObiTb
npegnodTutTensHoiM. M ecnn kakum-nnb6o obpasom um ygactca goOUTbCA Takoro
COCTOSIHMSI YMOB HaceneHus, Npu KOTOPOM Kakas-TO CYLLUECTBEHHasi ero 4actb oygert
cobnogaTb 3akoHbl (HOPMbl) OBPOBOMBHO, 3TO, HECOMHEHHO, CAKOHOMUT rOCyAapCTBY
HensbexHble AN Hero 3aTpaTbl Ha NPUHYXOEHME.

Takum obpasom, Akcnombl n Crneacteus O CylwlemM CNpaBeasiMBbl ANt BCEX TOYEK
NONIMTUYECKOro NPOCTPaHCTBA.

Tenepb Nnepexogum K AOMKHOMY.

Korga mbl roBopMM O OOKHOM B akCMOMaTUYECKOW CUCTEME Teopuu npasa, Mbl
BCerga MMeem B By HEKM Bonpoc. Bonpoc o ToM, Kak HEYTO AOSMKHO ObITb YCTPOEHO.
Mpnyem, 6e3 oTBeTa Ha Hero, Ham He MNOCTPOUTb CUCTEMY. IOTO O3HAYaeT, YTO Mbl
AOJDKHbI TaK UMM MHa4Ye OTBETUTb Ha 3TOT BOMPOC. Ecrnv Mbl HE OTBETUM Ha Hero, B
cucteme He BGyaeT xBaTaTb CYLECTBEHHOrO anemeHTa. [1pu aTom, B OTNMYmMeE OT CyLLEro,
OTBET Ha 3TOT BOMNPOC He npeaonpeneneH. Takon Bonpoc Bcerga npeanonaraeT donblue
OOHOro BapuaHTa oTBeTa Ha Hero. Mbl OOMXKHbI PELWWTb, KakoW BapuaHT OTBeTa
cooTBeTCTBYeT Ton o06nactM NOMMTUYECKOrO MPOCTPaHCTBA, KOTOPYH Mbl 3apaHee
BblOpanu 1 a4ns KOToOpon Mbl CTPOMM Hallly aKCMOMAaTUYECKYI0 CUCTEMY.

[MepBbIN 3f1IeMEHT aKCMOMaTUYECKOMN CUCTEMBI, OTHOCALLMNCS K JOSHKHOMY -

CnepctBue 1.

TonbKo cam 4YenoBeK peluaeT, 4TO A1 HEro XopoLlo.

OTBeT Ha BOMNPOC O TOM, KTO pellaeT, YTO XOPOoLWOo AN YerloBeKa, a YTO ANs Hero
NNoxo, rmaBHbIM 06pa3oM, onpeaenseTcss NONOXEHNEM Ha ocy Be3yCnoBHbIX LEHHOCTEN.
BbibpaHHOe Hamu nonoxeHue - obnactb 1.

Ecnv mbl mocmoTpum Ha 3TOT BONpPOC M3 obnactm 3, B KOTOPOW ONpeaensioLlen
LlEHHOCTbIO ABNsAeTcs obLecTBo, TO U OTBET Ha Hero OyaeTt uHon. Begb, rnaga n3 atom
obnactn, nMeHHO OOLLeCTBO onpefendeT, YTO XOPOLWOo Af9 YerioBeka, a 4To Mfoxo Mo
LUMPOKOMY CMEKTPYy BOMPOCOB, 3a WCKMYEHMEM  HE3HAYMTENbHOrO0 WX 4ucna, He
MMerLnx ana oblectsa HUKAKOro 3HadeHus. lNpuyem, nveet 3HaveHme ans obuecTtsa
BOMPOC WNM HET, ONATb-TakM pewaeT camo obuiectBo. Takum obpasom, obnactb 3
OCTaBNseT 3a YeNoBEKOM XOTb KaKyl-TO, NpaBaa, HeonpeaeneHHoro pasmepa obnactb
BOMPOCOB /151 CAMOCTOATENbHOrO peLleHns.

Ecnv Mbl mocmoTpum Ha 3TOT BONPOC M3 06nactm 2, B KOTOPOW ONpeaensioLlen
LIEHHOCTbIO SIBMSIETCHA rocy4apcTBO, chepa CaMOCTOATENBHOCTM YerioBEKa OKOHYATESbHO
cxnonbiBaeTcs. B aTton obnactu rocygapcTtBo npeTeHOyeT Ha BCEro YenoBeka LieNnKoM,
OTKa3blBas eMy XOTb B KaKOM-TO CaMOCTOSITENTbHOCTU peLleHnsi N0 NOBOAY TOro, YTo Ans
Hero xopowo. OHO, rocyaapcTBoO, TaK Xe, Kak u obwecTtso B obnactv 3, ny4ywe camoro
yenoBeka 3HaeT, YTO ANSA YenoBeKa XOpOoLIO, HO yXXe B oTnnyme ot obuiectsa, B nobown,
0e3 NCKIYEeHNs, OTHOCSALLIENCS K YenoBeky cdepe.

Hebe3pasnnyHa K OTBETY Ha 3TOT BOMPOC M OCb 6-7 - OCb MCMNOMb30BaHWSA MNpasa.
Obnactb 6, npegnonarawowas HanuuMe IOAEW MNepBOro copta W ApPYyrnx COpTOB,
AOMNyCKaeT, YTO HEKOTOpPbIE NIOAN MOTYT CaMOCTOSTENBHO peLlaTh, YTO 4SS HAX XOPOLLO, a
ocTanbHble He MoryT a3Toro genatb. Ecnn ocb 1-3-2 (3a ucknwoyeHuem Toukm 1)
yTBEPXAAET, YTO €CTb Takme CyObekTbl, KOTopble nydylle nboro oTAenbHOro YenoBeka
NOHMMAIOT, YTO ANA YenoBeka 4EeNCTBUTENbHO NONe3HO (OAMH YM XOpOLLO, a ABa nyyle),
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TO OCb 6-7 rOBOPUT O APYroM: O TOM, YTO KTO-TO B COCTOSAHUWN OnpenennTb, YTo ANA Hero
XOPOLLUO, a KTO-TO APYron He B COCTOSIHUK (M MO3TOMY He MMeEET npasa). A 3a TOro, KTo He
B COCTOSIHUK, ByaeT pelwaTb TOT, KTO B COCTOSAHUW. Hanpumep, ecnn rocyaapcTBo - 3TO 4,
TO MMEHHO A 1 Byay pewaTtb 3TOT BOMPOC 3a BCEX.

Bce, 4yTo Mbl ckaszanu B oTHoweHun Cneacteust 1, B 3HAUYMTENbHOW CTEMEHWU, MOXET
ObITb OTHECEHO U K

CnepctBuio 2.

HukTo He BnpaBe onpenenATb YenoBeKy Lefb ero XW3HU, KOTOPOU OH 0b0si3aH

cnenoBaTthb.

OueBungHo, yTo B obnactm 3 U 2, COOTBETCTBEHHO, TakKMMKU onpegensawoowmmm oyayT
o6LwecTBO 1 rocygapcto. Ecnu yxx oHM onpegenunu, 4to Ans YenioBeka XopoLlo, a Lenb,
COrnacHo onpeneneHunto, HeYTo Xenaemoe, To COBEPLUEHHO eCTECTBEHHO, YTOObI MIMEHHO
OHU 1 ONpeaensann YenoBeky - K YeMy XXe “KernaemMomy” OH JOIMKEH CTPEMUTLCA. Taknm
obpasom, onpefenmBlLUMCL C OTBETOM Ha Bonpoc Cneacteua 1 (obnactb 1, obnactb 2
nnu obnactb 3), Mbl pakTU4eCKn npegonpegensieM n oreetT Ha Bonpoc CnegcrTeua 2.
JlornyHo npeanonoxutb, 4to CneacrtBus, BbITEKaWOLWME U3 CYyLWEro, camu AOJSKHbI
OTHOCUTBLCSA K cylemy. A ecrnv npu 3ToM o6paTUTb BHUMAHWE Ha TO, YTO OTBEThLI Ha 3TU
ABa Bonpoca Mbl 3acdumkcmpoBanu B Crneacteuax, a He B Akcmomax, a Akcnombl 1 1 2 Mbl
OTHecnu Kk obnacTtu cyllero, a He AOSMKHOro, caMmo cobown 3akpagblBaeTcsi COMHEHNE — a
He cyllee nu copmMynupoBaHO M B 3TUX cneacTBmax? [na oTHeceHWs Boripoca K
CcywemMy, Mbl JOMMKHbI AoKa3aTb, YTO OTBET HA HEro OObLEKTUBEH, HE 3aBUCUT OT HaLUMUX
XenaHunm unu npeactaesneHnn. OgHako, NOCKONbKY AoKasaTb 3TO Mbl MOKa HE CMOIIN,
NpuaeTcsa OCTaBUTb (MOKa) 3TN CrEeACTBUS OTHECEHHbIMU K AOSKHOMY, BeAb K OOISDKHOMY
Mbl MOXXEM OTHECTM NtobOoKr OTBET, coagepXalumncs kak B Akcuome, Tak n B Cnencreun.

Akcnoma 3.

CTpemneHue Kaxaoro 4YenoBeKa K XOpoLUen XXM3HM NpaBoOMepHO (onpaBaaHo).

B otBeTe Ha Bonpoc AkcumomMbl 3 OCHOBHbIM siBNsieTca B3rnsag ¢ ocu 1-3-2. Ecnu
KaXkObl YenoBek ABNAETCA LEHTPOM BCENEHHOW, HaMBbICLIEN LEHHOCTbIO, TO HET HUKaKNX
OCHOBaHWIN OrpaHMYnBaTh 3TOrO YEroBEKA B CTPEMIIEHUN K XOPOLLEN XU3HU, @ C Y4ETOM
CnegctBna 1, K TakoM Xopowen Xu3HWM, Kak OH cam cebe ee npeacraengder.
EOWHCTBEHHBIM OrpaHnyYMTENb Ha NYTU 3TUX YCTPEMIIEHMI — Takue Xe Kak U OH apyrue
LleHTPbl BCENEHHON — ApYyrne niogu.

Ho cTonT Ham HamBbICLLEN LEHHOCTbIO 06BABUTL YTO-TO Apyroe (rocyaapcTBo — 2 uUnm
obectBo — 3) NPaBOMEPHOCTb UMAN HENPABOMEPHOCTbL MOBbLIX YCTPEMMEHNN YenoBeka
TYT X€ [O0SPKHA NPOBEpPATbCS C MO3ULMM COOTBETCTBYHOLEN HaMBbICLLEN LIEHHOCTU. WU,
BblOpaB B KaydeCTBE HaMBbICLLEN LIEHHOCTW HE KaXXAOoro 4erioBeka, a rocyaapCTBoO Unu
00LLEeCTBO, HE HYXXHO YyAMBNATBCA UMM BO3MYLLATbLCHA, KOrga 3Ta HamBbICLIAs LEHHOCTb
CTaHeT onpenenatb 06beM NpaBOMEPHbLIX YCTPEMIEHUIN K XOpoLlen XnsHu. bonee Toro,
CTaHeT onpefensitb Kak HenpaBoMepHoe, 3anpeTHoe, HENPUNNYHOE, amoparnbHoOe U T.4. U
T.N. MHOro€ 13 TOro, YTO0 BaM XOTENOCb Obl AOCTUYL B 3TOW XM3HWU. [1pnyem, ansa aToro He
HY>XHO OTMeHATb Akcmombl 1 1 2 unn Cneacteue 1. 3Tn gpyrMe HamBbICLUME LEHHOCTU
(obLiecTBO, rocyaapcTBo) MOryT Aaxke U Npu3HaTb, YTO YENOBEK B COCTOSIHUKN ONpeaennTb
caMm, YTO AN Hero XopoLlo, HO, HECMOTPS Ha 3TO, 3anpPeTUTb €My CTPEMUTBLCHA K 3TOMY
“XopoLlo”, NOCKOMbKY OS5 HUX — 9TUX HauBbICLUUX LIEHHOCTEN - 3TO He XOPOLLIO.

Takum obpasom, B3rnsag ¢ gpyrmx y4actkoB ocu 1-3-2 pedopmupyeTt Haiwy Akcnomy 3
A0 COCTOSIHUS:

cmpeMrieHUe 4Yerioeeka K Xopowlel XXU3HU  rpasoMepHO MmOJbKO 8 rfpedenax,
ornpedernisieMbix 0511 He20 2ocydapcmeom (unu obwecmeom).

Barnag ¢ ocu 6-7 Takke HaknagblBaeT OTNeYaToK Ha OTBET Ha 3TOT Bonpoc. [Npegens!,
KOTOpble MOXET onpeaenuTb rocyaapctBo (MM oOWecTBO), ANs pasHbIX NAEN MOryT
ObITb pasHbIMU. [N nogen (4enoBeka) nepBoOro coprta, 3TO MOryT ObITb Npeaensl aaxe
bonee wWMpokMe, YeM Mbl YCTAHOBUNW B Hawem BapuaHTe Akcuombl 3. [ns gpyrux
nogen ato dyayt 6onee y3kne, npudem, BO3MOXHO, TOXE pasHble Npeaensi.

3HauuT, npu B3rnage Ha Akcuomy 3 M3 obnactm 6 oHa gedopmupyetcs ewe donbLue:

cmpeMrieHUe 4Yerioeeka K Xopowlel XXU3HU  pasoMepHO MmOJbKO 8 rfpedesnax,
onpeodernsemMbix 0551 He2o 2ocydapcmeoM (unu obuecmeom) 8 coomeemecmeauu ¢ Copmom
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KOHKPEeMmMHO20 4Yeriogeka.

CTouno TonbkoO AONYCTUTb NPOU3BOST B OFPAHUYEHUN CTPEMITEHUA KaXOoro YernioBeka
K XOpOLUEN XWM3HKU, Kak U ocb 4-5 cTana k aTomy npoueccy HebespasnuyHa. OTHeceHue
KOHKPETHOro YyerioBeka K onpegeneHHoMy COpTY U yCTaHOBMNEHUe NpeaenioB CTpeMieHun
ANS KaXZoro copta BO3MOXHO M HegeMokpaTudeckum nytem. C nosvumm obnactu 1-4-7
3T0 Mano 4to MmeHsieT. OpgHako, Anst TeX AEeMOKpPaToB, KTO CUYMTaeT AeMOKpaTuio
naHaueen, He NOHUMAaLMNX HEOBXOOUMOCTM MO3ULMOHMPOBATL cebsa M NO APYrMM OCsM
NOSINTUYECKOrO0 MPOCTPAHCTBA, TakOW MOBOPOT MOXET OKasaTbCs HeoXuaaHHbIM. Beab
Ana “niy KaBKasKoW HauUMOHaNbHOCTM® COBEpLUIEHHO ©6e3pa3nuyHo, yCTaHOBMEHa WX
BTOPOCOPTHOCTb AEMOKPATUYECKUM NMYTEM, NN HEAEMOKPATUYECKMM, NYTEM rofI0OCOBaHUSA
B NapriameHTe WNu KOPOSNEBCKMM yKa3oM. Mexay Tem, CTOUT Ham NOKUHyTb obnactb 1-
7, TYT Xe BbIACHSAETCS, YTO OCTalibHble PanoHbl MOSIMTUYECKOro NPOCTPAHCTBA B 3TOM
BOMpPOCE NPeKpacHO COYETaKTCA Kak C 4eCNOTUEN, TaK U C AEMOKpaTHEN.

Akcnoma 5.

Bce noan umeroT paBHble NpaBa Ha BHELLHIO cBoboay.

OT1a Akcnoma nos3nunoHnpyeT Hac no ocam 4-5 n 6-7 B obnactu 4-7. Barnsaa Ha Hee n3
obnactun 5-6 gechopmmpyeT ee 40 COCTOAHUSA

BCE N0aM MMEKT pasHble NpaBa Ha BHELLHIoK cBobony.

Mbl cendac He Byaem TpyauTbCs U onpenendtb, a B KakoM obbeme Kakue nwogu
MMEIT NpaBa Ha BHELLHIOW cBOBOAyY, MO KaKOMy NPU3HaKy (Npu3Hakam) noan OOSTKHbI
ObiTb KnaccudgpuumpoBaHbl. OcCTaBuM pelleHne 3TOW 3adadn Anst TeX, KTO cuyuTaeT
npaBubHbIM MNO3NLMOHNPOBaHME UMEHHO B obnacTtu 5-6.

Akcnoma 7.

BHewHAn cBob6opa 4enoBeKa MOXET OrpaHMYMBaTbLCA TOJILKO TpeboBaHAMMU

obecneyeHns BHelWHeN cBOGOAbLI APYruX NOAen.

30ecb onATb Ha nepBbi NnaH BbIxoauT ocb 1-3-2. Hawa Akcuoma cnpaseanivea
TONbKO, €CNN HauBbICLIEN LEHHOCTbIO MpU3HaTb 4enoBeka. TONMbKo B 9TOM criyvae
onpaBAaHO CTpPEMSIEHME MaKCUManbHO COKPaTUTb BO3MOXHOCTb OFpaHUYeHUn ero
BHellHen cBoboabl. Ecnn e 4enoBek HauBbICLLEN LIEHHOCTbIO HE SABMSAETCHA, TO WU
NPUHUMMNbI OFPaHNYEeHNsa ero BHELIHeNn cBoOOoabl AOMKHbI ObiTb KAKMMW-TO UHBbIMU. XOTS,
KOHEYHO e, BO BCeX Cryvasx OHa [OOfPKHa Kak-TO OrpaHnYmMBaTbCs, MOCKOSIbKY B
COCTOSIHMM BOWMHbI BCEX NMPOTMB BCEX OOLLECTBO CyLLECTBOBATb HE MOXET.

BoamoxxHO, anonoreTbl obLiecTBa unm rocygapcrea CMOryT AaThb Kakyto-Hubyab 6onee
KpacuByto 3BHOEMUCTUYECKYIHO (DOPMYIIMPOBKY, Mbl € cenyac KOHCTaTUpyeM, YTO B3rnsag
n3 obnactun 3 unu 2 npusoaut AKcuomy 7 K cnegyrowemy suay:

BHewHsisi ceoboda uyeriogeka Moxem oegpaHudueambecs 10bbiMu mpebosaHusmu
obuwiecmea (2ocydapcmea).

Kak Tonbko Kaxabii 4enoBek nepecrtaeT ObiTb HamMBbICWENW LEHHOCTbK, HUKTO He
MeLlaeT nepeMecTUTb TOYKY oTcyeTa 1 nNo ocu 6-7 n npu B3rnsge M3 obnactu 6 Akcmoma
n3mMeHsieTca eule bonblue:

BrewHsis ceobola omoOesibHO20 4Yesiogeka Moxem oegpaHudyueamsbcsi J1obbIMU
mpebosaHusMmu obuwecmsa (2ocydapcmea) 8 cOomeemcmeuu ¢ €20 (4esio8eKka) Copmom.

Bug Cnegcteua 3 Takke onpegensietca (akTtoM MNPU3HAHUS KaXKOoro 4enoBeka
HaMBbICLLUEN LLIEHHOCTbIO.

CnepctBue 3.

HukTOo NpoTMB ero Bonum He MOXeT ObITb UCMNONb3OBaH B KavyecTBe cpeacTBa

ANA AOCTUXEHUA YYXXOW Lenu.

Ecnn e HauBbICLLEN LEHHOCTbI NPU3HaTb HE KaXaoro 4enoeeka, a obwecTBo unm
rocygapcTtBO, UMM LEHHOCTb NI0AEN CYMTaTb PasHOM, YTO COOTBETCTBYET obnactn 2-3 unm
6, TO nony4uTcs, 4To NMBO BCEe NMOAN MOTYT UCMOMb30BaTbCA AN OOCTMXKEHUS Lenen
rocygapctea (obuiecTtsa), NMOO HEKOTOpbIE NMIOAN HU3LLMX COPTOB MOMYT UCMOSb30BaTLCH
ANa JOCTMXEeHWs Lenu niogen (Yenoseka) 6onee Boicokoro copta. pu aTOM, KOHKpETHOE
pacnpegeneHne nogen no coptam - 3agada TeX, KTO CYMTaeT, YTO Takoe pacnpeneneHune
OOIMKHO BbITb, TEX, KTO CYUTAET, YTO HE BCe Moan 0gHOro copra.

CnepctBue 5.

OTKa3 4yenoBeka OT CBOEro 3fieMeHTa BHelWHen cBoO6oAbl, NpeaoCTaBreHHOro
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TaKXe U HeonpeaeneHHOMY Kpyry nuu, B Nofnb3y APYroro nuua He AonyckaeTcs.

Cnencteme 5, KOHEYHO Xe, roBopuT O JOOPOBONBHOM OTKase, 4YTO onpeaenseTcs
HavBbICLLEN LIEHHOCTbIO KaXk4oro YerioBeka, B TOM 4YMCHe TOro, KOTOpPbI OTKasbiBaeTCs.
Ecnun xe gonyctutb, YTO NIOAM HE SIBMAKTCS HaMBbICLLEN LEHHOCTbIO, YTO CYLLECTBYHOT
cybbekTbl (06LecTBO, rocyaapcTBo) 6onee LeHHble, YeM YENOBEK, U/MN YTO caMu Noan
MMEIOT pasHyl LEHHOCTb, TO Torga, npwu B3rngge m3 obnactm (2-3)-6, aTo cneacrteue
OyaeT BbIrMa4eTb COBCEM MHAYe:

nobol anemeHm eHewHel c80b600bI Yerioeeka Moxem Obimb OMYYyXO0eH y Hez20
2ocydapcmeom (obwecmeom) u/unu

nobol anemeHm 6HewHel ce0b600bI 4erioeeka Hu3wez20 copma Moxem O6bimb
omyy0eH y He20 bbiM Yeriogekom 6osiee 8bICOKO20 copma.

Takne OTKpOBEHHble (POPMYNUPOBKM 3By4YaT [J0BOSIbHO pegko (“Pycckas 3emns
AepXunTca BOXbUM MUIIOCEPAMEM, U MUNOCTLIO NPEeYMcTon BGoropoauubl, 1 MONUTBaAMM
BCEX CBATbIX, W OnarocrnoBeHWEM Hawux poauTenen, W, HakoHel, HamMu, CBOUMM
rocygapsimm, a He cyabsiMm M BOEBOLAMMW, unatamu u ctpaturamu... A xanosaTb CBOUX
XOMonoB Mbl Bcerga Obinu BOMbHbI, 80/IbHbI Obinu U Ka3HUmb” [58, ¢.136]; wnu
‘'ocypapctBo - 310 2”). Bmecte € TeMm, HET HMKAKMX COMHEHWUN, YTO OLUYLLEHME,
NOHMMaHWe, [OMNyCTUMOCTb BO3MOXHOCTM TaKOW TPAKTOBKM MpaB 4YenoBeka, [Jaxe
cornacue c Hew NPUCYTCTBYET B 4YerlOBEYECKOM CO3HaHuu. [lonyckaeTcs, 4TO npasa
YyenoBeKka eCcTb Y Hero TONbKO A0 TeX Mop, noka KTo-To 6onee BaxHbIA, 6onee CunbHbIN
nx He oTbepeT. NocTtosaHHO npucyTcTBytowas ¢ XVIlI Beka maesa HeOTUYXKOAAeMOCTU XOTSA
Obl HEKOTOPLIX (OCHOBHbIX) MpaB YerioBeKa - KOCBEHHOE TOMY NOATBEPXKAEHNUE.,

O 6GespasgenbHOCTU MM YCNOBHOCTU FOCMOACTBa YerfioBeka Hag CBOMMM MpaBamMu
roBopaT Cneactemsi 6 n 7.

CnepctBue 6.

Hukakon YyenoBek He MOXeT ObITb NPUHYXAAaeM BOCNOJIb30BaTbCA KakKMM-nn6o

CBOMM NpaBOM.

Cnepnctsue 7.

MNpaBa yenoBeka He MOryT ObITb U €ro 06513aHHOCTAMM.

PeweHne atoro Bonpoca o gomkHoM B CnegctBusix 6 M 7 Takke CBA3aHO C
nonoxeHnem Ha ocu 1-3-2. OgnH U3 Hepeako MNPUMEHSIEMbIX MEe3YUTCKMX Crnocobos
AeBanbBUPOBaHMA MNpaB 4YernoBeka -  3T0 oObeguHeHne wux (UM MxX Yactu) C
o6a3aHHOCTAMU. ECnun He YenoBek ABNSETCH HauBbICLLEN LEHHOCTbI, TO novemy Obl He
AONYyCTUTb, YTO HaZensasa vyenoBeka npaBamun, Hagensawowmun (obwecTso, rocyaapcTso) He
o6ycnoBuT 4yem-NnMB0O NONbL30BaHME YacTblo U3 ITUX NpaB? Hanpumep, NpaBo Ha Tpynq -
06A3aHHOCTbIO TPYAUTLCSA. A €Cnun 3Ta He3HauuUTeNbHasa LUEHHOCTb - OTAENbHbIN YeroBeK
- He ByaeT nonb3oBaTbCsA KakMM-NMBO NpaBoM-06513aHHOCTLIO, NoyeMy Obl He 00yCcnoBuUTb
Takoe HapyLleHne nopaxeHnem B Kakmx-nnbo (Bo Bcex?) npaBax? [nsaaa us obnactm 2-3
Takas KapTvHa MNpeacTaBnsieTCcs BMonHe opraHudHown. U Torga oba cnepctBus MoryT
BbIrMA4ETb NMPUMEPHO TaK:

KaxO0bil yenosek 0bsi3aH ronb308ambscs 6cemu rpedocmassieHHbIMU eMy rpasamu,
Komopblie u ecmb Yacme e20 obsisaHHocmed.

Hawa Akcnmoma 10 oTBevaeT Ha BOMPOC O TOM, Kak OOIDKHA NpenocTaBnsTbCA
nogam BHewHss cesoboga. [Npu aToM Mbl nogpasymeBaeM, 4YTo cBoboaa obsizaTenbHO
AormkHa npepoctaBnsaTbesa. OgHako, rnaga u3 Toudku 2-5-6, y 9Toro Bonpoca nponagaet
cmblicn. Jlioan, obocHoBaBLIMECHA B 3TOW TOYKE MOMIMTUYECKOro NPOCTpaHCTBa, abCcomntoTHO
OecrnpaBHbl. Y 3TUX (HecqacTHbIX?) niogen HeT HUKakuMxX MpaB, Y HUX eCTb TONbKO
o6a3aHHOCTK. [loaToMy [Onsi 9TOM TOYKM MOSMIMTUYECKOro MpOCTpaHCTBa BOMPOC “O
npenocTaBneHnn” NPocTo He MOXET ObITb NocTaeneH. [ns Toro 4tobbl OH BOOGLLE MOr
OblTb NocTaBrieH, He0H6X0AMMO XOTb HEMHOrO OTCTYMUTb, COMTU C 3TOW TOYKM W HayaTb
paccyxgate 06 obnactu 2-5-6, uckniodawowen Todky 2-5-6. C yyeTOoM caenaHHbIX
OOMOSHEHNI Y)XXe MOXHO paccCyXgaTb O TOM, YTO XOTA Obl KOMYy-TO XOTS Obl Kakue-TO
npaBa, MOXeT ObITb, NpUAETCA NPeAoCTaBUTb.

Akcnoma 10.

Kaxxpomy pomxeH ObiTb npeaocTtaBneH MaKCMMYyM BHelwHeW cBobGoabl,

COBMECTUMbIN C TAaKUM XX€ MaKCMMyMOM CBOOGOAbI KaXXaoro Apyroro.
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A noyemy, COGCTBEHHO roBOpsi, AOMMKEH? Beab 9TO y Hac, y TeX, KTO CYMTaEeT Kaxaoro
yenoBeka HauBbICLUEN LIEHHOCTbIO, Ka)KOAOMY YErioBEKY 4TO-TO AOSMKHO  ObITb
npenocTaBneHo. Ecnu e HamBbICLLIEN LLEHHOCTbIO SABMSIETCA 06LWEeCTBO Unu rocygapcreo,
OHM W peLuaT, Hago Nu YenoBeky 4YTo-NMbo NpegocTtaeBnaTb. Ho 1 3anpewaTb UM caenaTtb
3T0 AKCMOMa, HaBepHoe, TOXe He MoxeT. Torga, rnaga u3 obnactm 2-3 Akcuoma
npnobpeTaeT BUA:

Hekomopbim nodsim moxem Obimb npedocmassieH HEKOmopbil 06bem 8HewHel
€c80600kb!.

A ecnu ewe n 13 obnactu 7 nepemMectuTbes B obnactb 6, TO NONyYNTCS:

Hekomopebim nrodsm moxem 6bimb ripedocmasnieH HeKomopbil ob6bem 8HewHel
€80600kbI1, pasmep KOmopoao O0/IKEeH 3a8UCemb OM copma KOHKPEeMmMHO20 Yeslo8eKa.

Cnepyrowas rpynna Akcnmom un CneactBU XOTA U OTHOCUTCH K OOJDKHOMY,
npoaHanuM3aMpoBatb €€ C MNOo3NUuK pasHbiX obnactem nonMTUYECKOro NPOCTPaHCTBa
HECKONbKO TpyAHee.

Akcrnoma 11.

He npeaycmoTpeHHOe HWKakoOM HOPMOM AeUCTBUE, HanpaBfieHHoe Ha

orpaHuyeHue 4ben-nmbo BHelHen cBo6oAbl, HEAOMYCTUMO.

Akcrnoma 12.

Bcsakasa Hopma gonxHa cogepXaTb CaHKUMIO 3a HapylleHue NpoBO3rfalleHHOU

€10 BHelHen cBoboabl.

Akcnoma 13.

Bcsakaa Hopma gomxHa ObITb cchopMynupoBaHa Tak, YTOObl MMHUMU3NPOBATb

BO3MOXHOCTb €€ HeBepPHOro NOHMMaHus.

Cnepctsue 9.

Bcsakaa nonutuyeckas BnacTb AOMMKHA ObiTb NpepocTaBfieHa U OorpaHu4eHa

3aKOHOM.

Cnepctsue 10.

Ona Kaxporo rpaxpaaHuHa paspelleHO BCE, YTO He 3arpeLleHO 3aKOHOM; AnA

OpPraHoB MOJINTUYECKOW BNAacTU U JOMKHOCTHbIX NUL 3anpeLleHo BCE, YTO UM He

npeanucaHo Ui He paspeLueHo 3aKOHOM.

BnonHe mMoxHO npegcrtaButb cebe cuTyauuu, korga rmsga u3 obnactm 2-5-6, atu
Akcuombl 1 CnencTBust He BbI3OBYT HE0H6X00UMOCMU UX U3MEHEHNA. TONbKO B coMeTaHnn
C Apyrumu, yxxe copMynmpoBaHHbIMU Hamu paHee Akcnomamu u CnegcrBnaMu, 3T Tpu
Akcnombl u pgBa CneactBma npeactaBnsalT yrpody obnactu 2-5-6, BcTynawT B
NpPOTMBOPEYMNE C ITUMU NMONUTUYECKUMN naeamun. BasaTble aBTOHOMHO, camu nNo cebe OHn
TaKkow yrpo3bl He NpeacTaBnsaoT. PaccMoTpum 310 nogpobHee.

Ecnn abctparmpoBatbCca OT  npegbliaywmnx AKCUMOM, HUKTO HE MellaeT Ham
CKOHCTPyMpOBaTb HOpMYy O TOM, 4TO noboe penctenme mmnepartopa (NONMLENCKOrO,
YMHOBHMKA, HavanbHUKa XX3OKa) ecezda npasomepHo. BoT Mbl U npegycmoTtpenu noboe
orpaHuyeHne BHellHen cBobofbl, U OHO cTano gonyctumo. [NpaBga, B 3TOM crnyvae
Akcuoma 11 TepsieT Kakoe-nnbo NpakTMYeckoe 3Ha4YEeHNE, HO U He NMPOTMBOPEYUT obnactm
2-5-6.

HnyTO He MelwaeT HaM CKOHCTPyMpoBaTb HOPMY (MPaBOBYK CUCTEMY), B KOTOPOM,
HanpuMmep, 4YenoBeky He OyaeT NpuvHaanexaTb HUKaKMX npae, a OyayT npuHagnexartb
TONbkO 06s3aHHOCTU. BHelwHsa cBoboga Toraa OyaeT npuHagnexaTb TONbKO OpraHam
rocygapcrtea, W CaHKUMS 3a HapylweHue noboro anemMeHTa BHeELIHEW cBoboAbl,
NpefoCcTaBnNeHHOro opraHy rocygapcrsa, CTaHOBUTCHA BMOSIHE YMECTHOW, U MOOYEPKHYTb
ee (CaHKumn) 0ba3aTenbHOCTb CTAHOBUTCS AaXe MOMEe3HbIM.

N onaTb e, ecnn Bce NpaBa NpuvHaanexart TONbKO rocyaapcTBy, a Bce 0693aHHOCTM
TONbKO 4enoBeky, noyemy Obl M He cdopMynmpoBaTb 3TO CO BCEW SICHOCTbIO U
onpeneneHHocTbL? Hanpumep, Tak, kak 3TO nonbiTanca cgenaTtb [1naTtoH B CBOEM
“l'ocypapctee” [61].

HukTo He MewwaeT cchopmynmnpoBaTb KOHCTUTYLMIO N3 OBYX MYyHKTOB:

1. Koponb Bcerga npas.

2. Ecnv Koporb He npaB, CMOTPU MYHKT 1.

Takasa “KoHcTUTYyumMsa” Toxe nNpefocTaBrnseT U OrpaHNYMBaEeT NONMMTUYECKYHO BNAcTb.
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MpennoxeHHyto “KOHCTUTYLMIO” MOXHO pa3BmMBaTh U Aarblue:

3. UenoBeky 3anpeLyeHo BCE (Npuyem 3To “BCE” MOXHO M onucatb camMbiM NOgPOOHbLIM
00pa3om B HECKOMNBbKMX TOMax NPUIOXEHUNR).

4. MnHucTpam paspeLleHo BCE, KpOMe MOKYLUEeHUN Ha MyHKT 1.

Takum obGpasom, npu B3rMsge M3 y3kom obnactu 2-5-6, Akcuombl 11, 12, 13 un
Cneacteusa 9, 10 coBeplueHHO 6Ge3BpedHbl, HO CTOUT TOSIbKO OTCTYNUTb U3 3TOW Y3KOW
obnactu ckonb-HUBYAb 3HAYUTENBbHO, N 3TN AKCUMOMbI CTAHOBATCS B3pbiBOONacHbl. Ecnu
BCMOMHWUTb, YTO BCE COBPEMEHHble rocyaapcTBa o6A3aTenbHO NPOBO3rMallalT XOTb
KaKne-TO 3feMEeHTbl BHELLUHEW cBOOOAbl ANS CBOMX rpakaaH, CTaHOBUTCHA MOHATHbLIM,
NoYyemy COBPEMEHHbIe (M NpoLnble) “Teopun nNpaea’, a Takke NpaBOBble CUCTEMbI 3TUX
rocygapcTB He coaepxat yTBepXaeHun, 3apmkcnpoBaHHbiXx Hamn B Akcnomax 11, 12, 13
n Cnegctemsax 9, 10. CTouT TONbKO Npu3HaTb 3a YErIOBEKOM XOTb Kakne-To npasa, ond
rocygapcrtea (obLiectBa) CTaHOBATCA OYEHb MNONE3HbIMMU

ooriycmumocme 10bbix Oelicmeul, HarpaesieHHbIX Ha O2paHu4YyeHue eHewHel
c80600bI YerioeeKa;

HeobsizamesnlbHOCMb ~ CaHKUuUU  3a  HapyweHue  opeaHamu  2ocydapcmea
rpoeo3araweHHbIX 3IeEMEeHMOo8 8HeuwHel c80600bI YerioeekKa;

HENOHAMHOCMb U  [pomueopeyusocmes  (hopMynupPo8oK npedocmasseHuss U
O2paHuU4YeHuUs1 3/1eMeHMmMo8 gHewHel €e0600bI KaK 4Yerioeeky, mak U opaaHam
e2ocydapcmea;

rpou3e8o/IbHOE  OocywecmersieHue rofumuyeckolu enacmu eé op2aHamu U
OO/MKHOCMHbLIMU fuyamu;

obuwesanpemumernbHoe ripedocmassieHue epaxoaHuHy €20 eHewHel c8o600b!.

MIMEeHHO No3TOMy Mbl HE MOXEM 3TW oYeBUAHble UCTUHbI - Akcuombl 11, 12, 13 un
Cneacteua 9, 10 - oTHecTM k obnacTtu cyLiero.

Akcrnoma 14.

EaMHCTBEHHOM Uenblo cyuwecTBoBaHUA ((PyHKUMOHMPOBaAHUA) rocypapcTBa

OOJIKHO ObITb 06ecnevyeHne 6€30NacHOCTU rpaxaaH.

Takaa uenb, Tem Gonee B KayeCcTBe €OWMHCTBEHHOW, MOXET OblTb YCTaHOBMEHa,
NCKITOYMTENBHO, TONbKO M3 M3 obnactn 1-4-7. Jlioboe oTcTynneHne na atom obnactm
HeMUHyeMo aecbopmmnpyeT geknapupyemMyio Lenb rocyaapcTaa.

OtcTtynneHune no ocn 1-3-2 OT TOYKM 1 HEMUHYEMO BMEHWUT rocydapCTBY B KayecTse
Luenu 4yto-HMbyab Bpoae bnara obuecTBa Kak Lenoro unm Mo 1 NpouBeETaHNA CaMoro
rocygapcraa.

OtctynneHne no ocu 4-5 OT TOYKM 4 HEMMHYEMO BMEHWUT rocyaapcTBy B KayecTBe
Lenu nogaepxaHme Bnactu BnacTBYOLWMX Ha4 NOABNACTHBIMN.

OTcTynneHune no ocu 6-7 OT TOYKM 7 HEMUHYEMO BMEHUT rOCy4apCTBY 3aKpenneHue n
nogaepXXaHne UCKMIOYUTENBHOCTM BbICLUMX (MO HAUMOHANbHOCTU, MPOUCXOXAEHMIO,
GoraTcTBy M T.M.) MO OTHOLLUEHMWIO K HU3LLIMM.

Pa3Hoobpasne BO3MOXHbIX COYETAHUN TaK BEMWKO, YTO OCTaBMM (hOpMYnMpOBaHUE
Takon LenM cammm TeMm, KTO BblbepeT ans cebs uHyt, oTnmuyHyto oT obnactn 1-4-7
obnacTb NONUTUYECKOro NPOCTpaHCTBA.

CnepctBue 8.

EOMHCTBEHHbIM WMCTOYHMKOM NOJIMTUMECKOM BNacTU SABNAETCA Hacensilowumn

AaHHYI0 TEPPUTOPUIO HapoA.

OnsaTtb xe, He Byaem 3a anonoretoB obnactu 2-5-6 onpenendatb n opmynupoBaTb
apyrve Buabl U (pOpMbl MCTOYHMKOB Bnactu. O6paTMM BHMMaHMe nuWb Ha TO, 4TO
npeanoXeHHoln B Cnegcteum 8 UCTOYHMK BiacTM COOTBETCTBYET Kak obnactu 1, Tak u
obnactn 3. ®opmynumpoBka atoro Crneacteus He MO3BONMSET pas3rpaHMyYUTbL BOMPOCHI O
TOM, 9BNSAETCA SIM UCTOYHMKOM BfacTXM HapoA, Kak TOSMIbKO BCE BMECTE, UMM Hapopg, Kak
ewe N Kaxabli no otaensHoctTu. OTBET Ha 3TOT BONPOC MOXET (M gormkeH) ObiTb AaH B
apyrmx Akcnomax n Cneacremsax.

Axcuoma 17.

NMpaBa n 06513aHHOCTN CyOBLEKTa NONUTUYECKON BNacTy AOMKHbI COBNaaaTh.

HaHHas AkcMoma cnpaBeanvMBa TONbKO, €CNN roCyAapCTBO 3aHMMAET NO OTHOLLEHUIO
K niogam mnm obliectBy B LENOM MOAYMHEHHOE MOfoXeHne. TONbKOo B 3TOM Cnyyae y
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rocygapctea (M COCTaBNAOLWMUX €ro CyObEKTOB) HE MOXeT OblTb NpaB, OTAENbHbIX OT
00513aHHOCTEN - NPOCTO HET TaKMX CyOBLEKTOB, MO OTHOLUEHWUIO K KOTOPbIM FOCYyAapCTBO
MOXeT WMeTb TONbKO npaea. [pyrMun crnoBamu, €Cnv rocydapCTBO 3aHMMaeT
NOOYMHEHHOE MONOXEHNE, OHO HE MOXET CaMOCTOATESNIbHO pellaTb - BOCMOSb30BaTbCA
€My UMK He BOCMNOJSIb30BaTbCA TEM UMM UHBLIM ero npasoM. VIMEHHO B 9TOM CMbICne rnpasa
rocygapcrea 0OgHOBPEMEHHO ABNATCS U ero 0693aHHOCTSMMN.

Ecnun e mbl B3rnsitHemM Ha 3Ty AKCMOMY 13 06nacTu 2 NONUTUYECKOro NPOCTPaHCTBa, B
KOTOPOWN 1 YesioBek, N 0BLWeCcTBO 3aHMMAlOT MO OTHOLLEHMIO K FOCYyAapcTBY NOAYNHEHHOE
NONOXeHne, To CroBo “0683aHHOCTU” B coMeTaHMU C cybbekTaMu MonMTUYEecKon BnacTu
CTaAHOBUTCA HEYMECTHbIM. Y [flaBHOM LEHHOCTU - rocygapcrBa He MoXeT ObITb
obsa3aHHOCTEN HK neped obLecTBOM, HK1, TeM bonee, nepea oTAENbHLIM YENTOBEKOM.

B akcuomaTtmnyeckon cumcteme gng 4actu NONIMTUYECKOro NPOCTPaHCTBA, BKNHOYalOLLEN
B cebsa obnacTtb 2, Akcmome 17 HM B KAKOM BUOE HE HaxXoaUTCs MecTa.

CnepctBue 12.

Monutuyeckas BnacTb AOMKHA ObITb MaKCMManbHO paccpenoToyYeHa.

Cnepacteue 13.

NMonutnyeckas BRNacTb [AOMKHA ObITb pasgeneHa (paccpeaoTto4veHa) no

(PYHKLUNAM U YPOBHSAM.

Akcnoma 18.

NMonutnyeckaa Bnactb No QYHKUMAM [OOMMKHA ObITb pasgeneHa Ha

3aKOHoAaTesIbHYH, UCNOJNTHUTENbHYI0, CYAEOHYH0 U KOHTPOJbLHYIO.

CnepctBue 15.

NMonutnyeckaa BRacTb MeXay YPOBHAMM B rocypapcTtBe [AOMKHAa ObITb

pasgeneHa TakMMm obpa3om, 4YTOObl BflaCTHble MOSIHOMOYMA OCYLUECTBNANUCH

CNOCOOHbLIM OCYLLECTBNATL AaHHOEe NOJSIHOMO4YMe CyObLEeKTOM BnacTu, Hambonee

ONMU3KUM K rpakgaHam.

O™ CneagctBua u  AkcMoma roBopsT O HeobXoguMMOCTM  paccpefoToYeHus
nonutuyeckon Bnactu. OgHako, rmags M3 obnactm 2-5 nonmMTUYEecKoro MpoCTpPaHCTBa,
Kakoe-nnbo paccpenoToveHME BOBCE He npeactaBnsieTcs HeobxoaummbiM. Bonee Toro,
Ans 0ecrnoTU4ecKoro rocygapctBa -  HauBbICLWWIEW  LEHHOCTM -  Kakoe-nmbo
paccpenoToyeHne ero Bnactu sasnsietca BpegHbiM. Npu nogobHom B3rnsige, Aa euwe C
y4€TOM TOro, YTO “rocyfapcTBo AOMKHO BbITb MOry4ymMmM m npouseTarowmnm” atn Cneacresns
n Akcmoma npuobperaroT Bug

lMonumuyeckas enacme 00/mKHa bbimb MakcuMaribHO CKOHUEHMPUPOB8aHa.

Cnepnctsue 14.

CynebHasa Bnactb ob6sizaHa paccMoTpeTb MO CylecTBy nb6oe obOpalweHue

rpaxgaHvHa no  BOMPOCY  BOCMPensATCTBOBaHUA  NOObIM  cnocobom

BO3MOXHOCTMU OCYyLLEeCTBNEeHUs UM Kakoro-nnbo ero npasa.

Ot0 CneacrteBve OYEBMAHO NOApa3yMeEBAET Hanuume y 4YeroBeKka Kakux-TO npas U
npegnonaraeT, 4TO 9feMeHT rocygapctBa - cygebHas BnacTtb - HaxoguTca B
NOAYMHEHHOM NO OTHOLLEHWUIO K rpaxkgaHwHy nonoxeHuwn. Barnagy ns obnactn 2 Bce 3710
SIBHO He cOOTBeTCTBYyeT. Bo-nepBbiX, y YenoBeka MOXET NPOCTO He ObITb HUMKaKMX Npas,
€Ccnn BCe OHW NpuHaanexaT rocygapctBy. Bo-BTOpbiX, pa3bupas KOHQMMKTbI Mexay
noabMn, a TaknxX KOHIIMKTOB HE MOXET He ObiTb B cuny AKCMOMbI 7, OTHOCALLENCA K
Cyliemy, a He K JOIMKHOMY, rocyfapCTBO MOXET OTBECTU nogsamM abContioTHO NacCUBHYHO
ponb. B atom cnyyae cygebHas Bnactb cama OygeT pewaTb, YTO M Koraa emu
paccmaTpuBaTb.

Ecnn mbl oTcTynnm 13 obnactu 2 B HanpasneHMm obnactu 3, 9TO HEe NMO3BONUT HaM
coxpaHuTb dopmynunpoBky Crneactsua 14. B aToMm cnydae, nNo-BMAUMOMY, Y rpaxgaH
Kakue-To npaBa BcCe-Taku MNOSIBATCS W, CriefoBaTefibHO, Y HUX MOSIBUTCA BO3MOXHOCTb
obpawaTtbca Kk cygebHon Bnactu 3a ux 3awmTton. BmecTte ¢ Tem, BoBce He ntoboe Takoe
obpalueHne byget paccmoTpeHo cyaebHom BnacTbio. Kakue obpalieHms paccmatpmBartb,
a Kakme - He paccmaTtpusaTb, pelwlaTt obwecTBo W rocygapctso B TOW WU UHOWM
KOMOWHaUuKM B 3aBMCUMOCTM OT TOrO, Kak Aaneko Mbl OTCTynum oT obnactu 2. Kpome Toro,
Xapaktep kombuHauun GygeT 3aBuMCETb U OT NOSIOXKEHUA Ha ocu 4-5: yem Gnvxe Hawe
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nonoxeHne Ha 3Ton ocu OGyameT pacnonaratbcs K obnactm 4, tem 6Gonblwui Bec B
KomOuHauum BygeT npmHaanexartb obLiecTsy.

He 6e3pasnuyHOo [OnNa peweHus Bonpoca O TOM, Kakve obpauweHus 6yayT
paccMoTpeHbl cyaebHON BnacTblo, a Kakue HeT, U MofoXxeHue Ha ocu 6-7. Yem Gnnxke
Halle NonoXeHue Ha 3Ton ocu K obnactu 7, Tem BonbLlee YUCNo Naen MOXeT NONyYnTb
NpaBO Ha pacCMOTPEHMNE CBOEro obpalleHus.

Akcnoma 20.

BO3MOXHOCTb NPUHATUA OONbLLIMHCTBOM MNPOU3BOSIbHLIX pPeLIeHUNn OOJDKHA

ObITb OrpaHM4YeHa - HeAONYyCTMMbI pELUeHUA, KOTOpble He HamnpaBlieHbl Ha

obecnevyeHne BO3MOXHOCTU OCYLLECTBIIEHUA PaBHbIX C APYrMMU NOALMU NpaB

Yyenoseka.

MNpu B3rNsge Ha 3Ty AKCnoMy M3 obractu 2 BbISAICHAETCH, YTO OHa 3Ton obnactn He
NpoTUBOPEUNT K, Bonee Toro, MOXeT ObITh eLle bonee yxxectoueHa 4o Buaa

Bo3moxXHOCMb MpUHSMuUS Kakux-nubo peweHuti 6o1bwuHcmeom 0ormkHa bbimb
UCKIHOYeHa.

Ho B gaHHOM cnyyae Ham WHTEpeceH aHanu3 pasnuuusa B3rnagoB M3 obnactm 1 m
obnactn 3, NOCKOMbKY Mbl B Hallen akCMOMaTMKE CYMTAEM, YTO OONbLUMHCTBO LOSMKHO
NPUHUMATL peLleHnsi, XoTa M He nwbble. Obnactb 3 Kak pa3 v npegycMmatpmBaet
BO3MOXHOCTb U, 6bonee Toro, He06Xo04MMOCTb NPUHATUSA BONBLUMHCTBOM MOBLIX peLLeHni,
npuyem nobble Takme peLleHnss He MOryT OblTb HUKEM HU OCMOPEHbI, HU OTMEHEHbI. Takon
noaxo4 NOSIHOCTbIO COOTBETCTBYET Takke M obnactn 4 Ha ocu 4-5.

Takum obpasom, npu B3rnsge m3 obnactn 3-4 noNNTUYECKOro NPOCTpaHCTBa (couunarn-
aemokpatus), Akcnoma 20 npuHuMaeT BUA

GonbwuHcmeo sceada rpaso.

W, ecnn Bbl Hawe nonuTUYEcKoe NPOCTPaAHCTBO He npegycMaTpuBarno €eLle ogHOM Ocu
6-7, a wnoes paBeHCTBaA B MNpaBax - 3ranurapuam - MHOMMMU “NporpeccuBHbIMK’
nonuTUKaMn n NnpasoBegamMy NMB0 3amanymBaeTcs, NMMbo WenbMyeTcs (3a UCKITYEHNEM,
noxanywn, naenm paBeHCTBa nepen 3akOHOM - CM. KOMMeHTapunh K Akcuome 11), OYeHb
TpyaHoO 661110 66l 06OCHOBBIBATL Halle CTPEMIIEHNE K AarnbHenLWweMy ABMXEHUIO MO OCK 2-
3-1 n3 obnactn 2 yepes obnactb 3 k obnactum 1.

Cnepctsue 16.

Bce rpaxaaHe MMelOT paBHble NpaBa Ha ynpaBrieHUe rocyfapcTBOM.

CnepctBue 17.

Bce rpaxgaHe wuMelOT paBHble nNpaBa Ha YynpaBlieHWe rocyaapcTtBOM

HenocpeacTBEHHO UMK Yepe3 CBOUX NpeacTaBUTenen.

Cnepnctsue 18.

Kaxpomy rpaxpaHuHy AonxHa ObiTb rapaHTUpoBaHa BO3MOXHOCTb COBMECTHO

C 3apaHee YyCTaHOBJI€HHbIM KOJIM4ECTBOM CTOPOHHMKOB HanpaBUTb CBOEro

npeacraBuTens B NOOOW opraH NOMUTUYECKOW BnacTtu, popMmupyemMbin NyTEM

BblIOOpOB.

HaHHble CnencrtBus npegnonarakrT, YTO rpaxgaHe obsi3aTenbHO MMEKT npaBa Mo
ynpaBneHuo rocyaapcTBOM, KOHKPETUIUPYIOT U YTOUHSAIOT X paBeHCTBO. OaHako, rnsaas
N3 TOYKM 2-5-6, Mbl HE MOXeM pasrnageTb HUKaKuX npa. rpaxgaH B atom obnactun. U
Toraa Bce Tpy CnencrBms BbIpOXOAKTCA B OOHO

[paxdaHe He umetom rpae Ha yrpasseHue 20cy0apcmeom.

Ecnun ke Mbl OTCTYNNUM 13 3TOM TOYKU M Kakne-To npaBa Ha ynpaBfieHne rocyaapcTtsom
y rpaxgaH nosiBATCS, cpa3y CTaHET BaXHbIM - K KaKOMy COPTY OTHOCUTCHA KOHKPETHbIV
yenosek. Jltloam BbiCLLIMX COPTOB ByayT MMeTb BonbLUMe NpaBa, YeM MOAN HUSLLMX COPTOB.
KTo-TO, MOXeT ObiTb, OyaeT uMmeTb TONMbKO NpaBo rofocoBatb, T.e. OGpocuTb B
cneumanbHbIi  AWKWK NUCTOYMeK ¢ amunuamu  (pamunuen?) kaHgugatoB. Komy-To,
HanpuMmep, 4neHam noNUTUYECKUX napTui OyaeT no3BOMEHO MPUHATL YyyacTue B
hbopMMpoOBaHUN CNNCKa KaHAMAATOB B NpeacTaBuTenn. A “cambiM NepBOCOPTHbIM” ByaeT
MNO3BOSIEHO Aaxe PuUrypmpoBaTth B TaKUX CMINCKAX.

He Hawe peno pgetanuampoBaTb 30eCb KOHKPETHYK CTeneHb HepaBeHCTBa MpaB
rpaxgaH Ha ynpaereHue rocygapcTtBoM. J1ioOOM MHTEpecylwmnncs 9TUM  MOXeT
NoCMOTpeTb M3brpartenbHble CUCTEMbI Pa3HbIX CTpaH. AGCONIOTHO BCE CyLLECTBYOLLME U
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CyLLeCTBOBaBLUME BO BCEX CTpaHax u3bupaTenibHble CUCTEMbl MpPeacTaBnsAlT cobon
obpasubl pasHbiX CTEeNneHem HepaBeHCTBA MNpaB rpaxgaH Ha ynpasneHue Wux
rocyaapctBamn. B obwem Buge cootBeTcTBylowee Crneactesue MoxeT  ObiTb
chopMynMpoBaHO NPMMEPHO cneayowmm obpasom:

Bce epaxdaHe umerom pasHble ripasa Ha yrpaeneHue eocy0apcmeom 8
3asucumocmu om [iona, packl, HauUOHarbHOCMU, S3blKa, POUCXOXOEHUS,
UMYyLWeCcmeeHH020 U OO/MKHOCMHO20 [10/I0XEHUs, Mecma Xumesibcmea, OMHOWEHUST K
penuauu, ybexdoeHud, npuHadnexHocmu K obujecmeeHHbIM 06beOUHEHUSIM, OCHOB8aHUS
npuobpemeHus epaxdaHcmea (HeHyXHoe 3a4epKHymb, Hedocmarouwjee srucams).

Cnepctsue 20.

3aKkoHbl (HOpMbl) BnpaBe TpeboBaTb OT 4enoBeKa BO3AepXaHuA OT

HenpaBOMEpPHbIX OEUCTBUA WU He BnpaBe TpeboBaTb OT Hero Kakux-nubo

OEeUCTBUN, 32 WUCKIIOYeHueM TpeboBaHMA NNaTUTb HArNoOru, a Takke UCMOJIHATb

TO, YTO OH CaM JOOPOBONILHO 06A3ancA UCMOJSTHUTD.

Mpwn B3rnNsige n3 Toukm 2-5-6 n ato Cnencreme crtaHoBUTCA 6eccMbICreHHbIM. Bo-
nepBbIX, NMOTOMY, YTO 3aKOHOB MOXET MPOCTO He ObiTb. BO-BTOPbLIX, UCKIOUYNTENBHbIN
AEecrnoT B CBOMX 3aKOHaX, ECNN OH BCE-TaKM 3axo4eT Ux nsgaeaTb, Bnpase notpebosaTb OT
BCEX CBOMX NoAAdaHbIX Kak 6e3nencTsuin, Tak n nodbix gencTemin. Ecnn e Mbl OTCTyNuUM
M3 3TOM TOYKM, TO MEpPeYEeHb BO3MOXHbIX AENCTBUA nepectaeT ObiTb 6ECKOHEYHbIM W
CTaHeT TeM KOpoYye, YeM Aarblue Mbl OTCTYNUM OT TOYKM 2-5-6 B CTOPOHY TouYku 1-4-7.

Cnepytrowas rpynna Akcnmom u CnegoctBuin XOTS M OTHOCUTCS K OOJDKHOMY,
npoaHanuanpoBaTb €€ C No3nuuKn pasHbix 06nacTen NOANTUYECKOro NPOCTPaHCTBA He Tak
NpoCTO.

Cnepacteue 19.

NpaBoBas cuctema pofmkHa co3faBaTbCA TaK M TakoW, 4ToObl noGyxaaTb

yenoBeKka K [JOOPOBONILHOMY COONIOAEHMIO 3aKOHOB (HOpM).

Cnepctsue 21.

CuctemMa HOpPMaTUBHbLIX MPaBOBbIX aKTOB KaXAoro YpPOBHA NONMUTUYECKOMN

BNacTM AOMXKHa MMeTb MWepapxXuyecKyr CTpYykKTypy: KoHcTuTyuusa, pewueHue

pedepeHaymMa, 3aKOH, MHbIe NPaBOBbIe aKTbl.

Akcnoma 23

NpaBoBas cucrtema He [OJKHA coAdepXaTb B3aUMHO MNPOTUBOPEUYUBbLIX

(B3anMHO ucknovaroLWwmx) HOpM.

CnepctBue 22.

U3 AaByx wunum Oonee npaBOBbIX aKTOB, PeryiMpyrolmnx OAHO U TO Xe

NpPaBOOTHOLUEHME, MNPUMEHSIeTCA nMNpaBoBOM akT (B nopsiake ybObiBaHMA

3HaYMMoOCTH), NUOO u3[JaHHbIW Ha TOM YPOBHE, K KOMMNETeHLUUM KOTOpPOro

KoHcTuTyuMen  oOTHeceHo npaBo-06513aHHOCTb no  npegocTaBrieHUIo-

OrpaHNYeHUI0 3fIeMEHTa BHEWHen CcBOoOOAblI, ABNAKOLWErocs coaepXXaHuem

npaBoOBOro akrta, NMMO0 NpaBOBOM aKT, 6oree BbICOKMW MO CBOEU MUepapxuu,

nM60 n3paHHbLIN NO3Xe APYrux.

B3aaTtble aBTOHOMHO, 3TM Akcuombl M Cneacteus camm no cebe BMomHe MoryT
BMMcaTbCs B MPaBOBYH CUCTEMY HEPABHOMPABHOIMO HE4EMOKpPaTU4ECKOro rocygapcraa.

Huyero nnoxoro He ©OygeT, ecnu paxe B TakoM rocygapctese noaun 06yayT
nobyxaaTbcs K 4OOPOBONBLHOMY COONIOAEHNIO 3aKOHOB.

Hwuuero nnoxoro He ByaeT, ecnu gaxe B TakOM rocyapcTBe npaBoBasi cuctema dyger
MMeTb uMepapxmyeckyto CTpyktypy. [lpaBma, pedepeHaym B Takoe rocygapcTBO
BMMCbIBAETCS C TPYAOM, HO BMUCbIBAETCS.

Huuyero nnoxoro He GygeT, ecnu gaxe B TaKOM rocygapcTBe €ro npasoBasi cuctema
He BygeT cogepXxaTb B3aMMHO NPOTMBOPEYNBbIX (B3aMMHO UCKITHoYaroLwmx) Hopm. Npaeaa,
HM4Yero ocobo NIIOXoro B TaKOM rocy4apCTBE He CIy4MTCs, eCrnv Takme HOpMbl 1 ByayT.

Huyero nnoxoro He 6GyaeTt, ecnu Jaxe B TakoM rocygapctBe OyaeT ycTaHOBMEH
NOPSA0K paspeLleHns KONMnmM3anin mMexagy pasHbiMu nNpaBoBbiMM aktamu. [NpaBga, HUYEro
0co60 Mfoxoro B TaKOM rocyJapCTBe He CIyYnUTCs, €CiM TaKOW NOPSIAOK YCTAHOBMEH U HE
oyper.
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