“Yenoeseyeckul dyx He co3pes euwje
on1s1 mo2o, Yymobbl ynpasnsouwue
deslazlu Mo, 4YMO OOJIKHbI, a
ynpaeJsisieMbie - mo, Ymo xomsim”.

Hanoneoxn boHanapm [46, c.85]

BBeneHue

HeT NpopoKoB B CBOEM OTEYECTBE.

‘bonbluasa 4YacTb BCeM COBOKYNMHOCTU MAeW, rocnofcTBOBaBLUMX B yMax (paHLy30B
3TOr0 BeKa MpPOCBELEeHNsl, HECOMHEHHO Obina 3ammcTBoBaHa K3 “[lyxa 3akoHoB”
MoHTeckbe n “ObuectBeHHOro gorosopa” Pycco... ['oe Ta kHura, kotopas 6bina 6ol
cnocobHa npobyauTb nNpu  NOCpeacTBe 3TUX UAEW  NpaBOCO3HaHME  Hallewn
nuTennureHuumn?” - sonpowan b.A.Kuctakosckun B “Bexax” B Havyane XX Beka. “I'ge Haw
“Oyx 3akoHoB”, Haww “O6LwecTBeHHbIN gorosop?” [32, ¢.111-113].

Becb xapakTtep, Becb nagoc ctatbn B.A.KNCTSKOBCKOro roBOpUT O TOM, YTO ANS HEro
3TN BOMPOCHI - puTOpUYECKME. A MexXay TeM, Ha HUX €CTb BMOJSIHE KOHKPETHblE OTBETHI.
OTn “Hawm kHurn”; “lNpaBo ectectBeHHoe” Anekcangpa lNeTtposuya KyHuubiHa (1818 1.) u
“OHuuknoneans npaesa’ EesreHnst Hukonaesnya Tpy6eukoro (1901 r.).

OTN KHUMM “Hawin’ TONbKO NOTOMY, YTO OHWM HanucaHbl B Poccun Ha pycCKOM SA3bIKE.
Ho, k coxxaneHuto, oHM He cTanu “Halmnmmn’ B TOM CMbICIEe, YTO UOEN, 3arOXEHHbIE B 3TUX
KHUrax, He ctanu rocnoAcTBoBaTb B PYCCKUX ymax HM B Beke XIX, HM B Beke XX. Ho B
atom, u 3gecb bBb.AKuctsakosckuin 6e3ycrioBHo npas, BuHa He A.l.KyHuubiHa u
E.H.Tpybeukoro, a “Hawen wuHTennureHuuwn”, KoTopas “HUKOra4a He yBaxana npasa,
HUKorga He Bmgena B Hem ueHHocTn” [32, ¢.110]. OgHako, 3Ty BMHY HaM npuaeTtcs
BMEHUTb He en ogHon. B 1822 roagy kHura A.M.KyHuubiHa Obina nsbsata U yHUYTOXEHA,
npenogaBaHne Mo Heu - 3anpeLleHo.

HanncaHHaa noytu gBectn net Hasag kHura A.M.KyHuubliHa He Tonbko TOrga, Ho,
noXxanyn, n cerogHsa ABNSAETCs Nydlleh KHAOM O MpaBe Kak O AOIMKHOM, O TOM, KakuMm
AOJMKHO ObITb MPaBO U MOYEMY OHO AOSTHKHO ObiTb MMEHHO TaknM. Henb3sa ckasaTtb, YTOObI
NOHUMAaHUA Ba)XHOCTM 3TOW 3aga4yn coBceM He 6Obino. “Heobxoamumo, 4ToObl 3aKOH, - a B
Tex Ccnyyasx, KoTtopble He MoryT ObiTb NpeamMeToM 3akoHa, Heobxoaumo, 4TOoObI
00LLeCcTBEHHOE MHEHME 00s3bIBano nogen UCMONHATL M3BECTHbIE NpaBuiia NoBeaeHMs.
Ho kakue e gormkHbl BbITb 3TU NpaBuna, - BOT B YEM caMbill 8aXHbIU ANA Noaen Bonpoc,
a Mexay Tem, 3a BeCbMa HEMHOTMMU TOSbKO MCKMOYEHUAMM, 3TO OOUH U3 TeX BOMPOCOB,
B paspeLleHun KOTopbIX caenaHo HammeHee ycnexa”. [49, ¢.291]. Ewe 150 net Hasag
BENUKNIN nponaraHanct ceoboapl - [1.C.Munnb noHMMan eé BaXHOCTb, HO BbIHY>XAEH Obin
KOHCTaTMpOBaThb NeYvasnbHbI hakT: UMEHHO Ha 3TOM NyTK “caenaHo HanmeHee ycnexa’.

C Tex nop npowsio nontopa CToneTuss U, MoxeT ObiTb, CErogHA YenoBEYECTBO YXe
Aobunock ycnexa, NpuWIio K BbIBOAY O TOM, Kakue e AOJKHbl ObITb 3TK npasuna? K
coxaneHuto, HeT. “ABTOpbl MHOMMX paboT no “obLecTBEHHbIM Haykam”, NOSABMBLUMXCS 3a
nocrnegHue noneeka, BnagalT B MHOrMOCNoBMe, OTAAlT [aHb CXONacTUKe B CBOeN
MeTOoA0Mormm " YNPaXXHSATCS B oCTpOymMUM, nepeTorikoBbIBas cMbich
obweynoTpebuTenbHbIX CMOB, a Takke 6e3 KoHUa UMTUPYIOT APYr Apyra, He Npuxoas HuU K
Kaknm onpegenénHHeim BbiBogam” [57, c. 129]. CkaszaHO B camMOM koHUe XX Beka,
cnepfoBaTernbHO, K orpedesnieHHbIM 8bis00amM OBLLECTBEHHbIE HAYKMN Tak U HE NPULLNK. ITO
aenaet euwe 6onee BaxHbIM, HenpexogawmMm To, 4To caenaHo A.M.KyHUUbIHBIM yxe Kak
aBectm net. W ecnm Obl 9TM OBECTUM NET 4YENOBEYECTBO HEe MOoTpaTUIo CTOfb
Hea(PEKTMBHO, NPOAOIKUIIO Obl  yrnybnate W pacwupaTb  AEeno, Havatoe
A.NM.KyHnubIHBIM, cerogHsa Mbl  NPOABMHYNMUCb Obl  OYEeHb Janeko Mo nyTu
COBEPLUEHCTBOBAHUA Hallero cocyliectsoBaHus. lMpopbiB B 3TOn 06nactu BO3MOXEH
TONIbKO Ha CTPOron TeEOPETUYECKON OCHOBE.



A.MT.KyHUUBIH 3an0Xnn TakMe OCHOBbI MOYTU MO BCEM HEOOXOAUMBbIM HanNpPaBreHUsIM.
[nsa Toro, ytobbl coenaHHoe MM o6peno 3aBepLIEHHOCTb, EMY He XBaTWUNO MOCNeaHero
lara, He XBaTWUMO CO34aHUA TOro CTEPXKHS, HA KOTOPOM pa3paboTaHHble UM OCHOBBI
obpernu 6bl OKOHYaTEeNbHYH CTPOMHOCTb.

Takum CTepXXHEM MOXET ObITb TONbKO MpaBUiIbHOE OCMbICIIEHME, A, CreAoBaTeNbHO,
onpeaeneHne noHATMA “npaBo”. COOTHECEeHMEe npaBa Kak BMOOBOrO MOHATUS C YEM-TO
ewe 6onee coyHOaMeHTanbHbIM - MOHATMEM poaoBbIM. MHOrMe nccnegosartenu nbiTanucb
B Ka4eCTBe TakKOro poAoBOro MOHATUS MPUCNOCOOUTL pasHoe: BOSMKO, NPaBWUIlO, UHTEpeC,
nopsigok un T.n. OgHaKo, HU OAHO U3 HUX HE MOTNO BblAepaTb 00pyLUMBABLUENCS HA HEro
Harpy3ku, ctatb TEM CTEPXHEM, Ha KOTOPOM MOXHO Obinio 6bl cobpaTb BoeguMHO Bce
OCHOBbI, CcO34aTb Teopuio npaBa. BblkoBaTb TakoM CTepXeHb YyOanocb TOSbKO
E.H.Tpyb6eukomy.

B kaudectBe Takoro crvepxHa E.H.Tpybeukon wuncnonb3oBan MOHATME “BHELUHAS
ceBoboga”. He ceoboda BoobOwe no npuyMHe €€ Heonpegenumoctn. He ceoboda
8HymMpeHHss - cBoboga BOMM, KOTopyto ©esycnewHo nbitanca ucnonb3oBatb erenb, a
MMEHHO cg8ob600a B8HEWHSS Kak BO3MOXHOCTb YerioBeka AencTBoBaTb B obuwiectBe cebe
nogobHbIX. BHelwHss cBoboaa, ocyllecTBnsiemasn B paMkax “npaBun noBeaeHns”, n ecTb
cogepxaHue npaea. He camun “npaBuna nosefeHusi”, KOTopble MOryT ObITb MOOLIMU, YTO
Jenaet cogepxaHue npaBa pasMbITbiM, HeONpeaeneHHbIM, 8 UMEHHO BHELWHAA cBoboaa,
3TUMM NpaBunNamMm NpegocraBngemMas U orpaHM4MBaemMas.

OcTaeTca TONbKO yaAUBIATLCA, Kak 3TWU ABE KHUMM MOrnM nosButbcs B Poccuun, Beab
no cnosam E.H.TapHoBckoro, coBpemeHHuka E.H.Tpy6eukoro, “Poccus n nuyHas
cBoboa - 9TO ABa MpeKpacHbIX He3HakomLua, KoTopble A0 CUX Mop He BMaanucb Apyr c
APYrom 1 H14ero apyr npo gpyra He 3HaT” [84, ¢.66]. 1 Hac HUCKONBbKO He yaMBNSAET, YTO
OHM MNOKa Tak M He y3Hanwu gpyr gpyra, Yto cBoboga Tak M He cTana rocnoacTteoBaTb B
PYCCKUX YMaX.

Takon nogxod K npaBy Kak K BHewHen csoboae, NOOYMHEHHOMW onpefeneHHbIM
npaBunam, okasblBaeTCsl 0MeHb NNog0TBOPHbIM. Cpa3y CTaHOBUTCSA ACHO, O YEeM OOSTKHbI
ObITb 9TV NpaBuna - O rpaHnuax BHewWwHen ceoboabl. TyT Xe BO3HUKAET W LEeHTpanbHbIN
BOMPOC TEOpWUW MpaBa: Kakne MpuMHUUMBI HYXXHO COBMCTM (MNU Uenu LOCTUTHYTb),
dopmMynupys 3TU orpaHuyeHnsa. WMHave roBoOpsi, KakOBbl [AOSMKHbI ObiTb NpaBuna
opMynnpoBaHNA ITUX NPaBUIT-OrpaHNYeHnn. BoT aTu-To NnpuHUMNbI, “npasuna npasun’ u
COCTaBnAT cogepxaHne Teopun npaea. OHa (Teopus) AomkHa ObiTb MPAKTUYHOMW, TO
€CTb rOBOPUTb HaM O TOM, KaKOBO LOSMKHO ObITb HaLle NpaBo, HaLUWM 3aKOHbI.

MprHLMNbI OrpaHNYeHns BHELLHEN cBOBOAblI HE MOTYT UMETb HEMPENOXHOCTN 3aKOHOB
npupoabl. OHN AOMKHbI (M MOryT) BbITb YCTAHOBMEHbI B 3aBUCMMOCTU OT TOrO, Yero Mbl
XOTUM JobuTbes, hopmMynupysi npaBvna noBegeHusi, Hopmbl npasa. OT Hawmx uenen. A
uenu mMoryT ObiTb pasHbiMW. Takash BO3MOXHOCTb Pa3HOro LenenonaraHnsa npuBoauUT K
TOMY, 4YTO BO3MOXHbl U pasnun4yHblie Teopun npaea.

B HacTosawen paboTte npeacTtaBneHa nonbiTka NOACTYNUTLCS K pa3paboTke ogHOro u3
BapuaHTOB TakoW Teopuu npasa.



